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PUBLISHER'S  FOREWORD 

Statutes 

The  2013  Supplement  to  the  Mississippi  Code  of  1972  Annotated  reflects 
the  statute  law  of  Mississippi  as  amended  by  the  Mississippi  Legislature 
through  the  end  of  the  2013  Regular  Session  and  1st  and  2nd  Extraordinary 
Sessions. 

Annotations 

Case  annotations  are  included  based  on  decisions  of  the  State  and  federal 
courts  in  cases  arising  in  Mississippi.  Annotations  to  collateral  research 
references  are  also  included. 

To  better  serve  our  customers  by  making  our  annotations  more  current, 
LexisNexis  has  changed  the  sources  that  are  read  to  create  annotations  for  this 
publication.  Rather  than  waiting  for  cases  to  appear  in  printed  reporters,  we 
now  read  court  decisions  as  they  are  released  by  the  courts.  A  consequence  of 
this  more  current  reading  of  cases,  as  they  are  posted  online  on  LexisNexis,  is 
that  the  most  recent  cases  annotated  may  not  yet  have  print  reporter  citations. 
These  will  be  provided,  as  they  become  available,  through  later  publications. 

This  publication  contains  annotations  taken  from  decisions  of  the  Missis- 
sippi Supreme  Court  and  the  Court  of  Appeals  and  decisions  of  the  appropriate 
federal  courts.  These  cases  will  be  printed  in  the  following  reporters: 

Southern  Reporter,  3rd  Series 
United  States  Supreme  Court  Reports 
Supreme  Court  Reporter 

United  States  Supreme  Court  Reports,  Lawyers'  Edition,  2nd  Series 
Federal  Reporter,  3rd  Series 
Federal  Supplement,  2nd  Series 
Federal  Rules  Decisions 
Bankruptcy  Reporter 

Additionally,  annotations  have  been  taken  from  the  following  sources: 

American  Law  Reports,  6th  Series 
American  Law  Reports,  Federal  2nd 
Mississippi  College  Law  Review 
Mississippi  Law  Journal 

Finally,  published  opinions  of  the  Attorney  General  and  opinions  of  the 
Ethics  Commission  have  been  examined  for  annotations. 

Amendment  Notes 

Amendment  notes  detail  how  the  new  legislation  affects  existing  sections. 

Editor's  Notes 

Editor's  notes  summarize  subject  matter  and  legislative  history  of  re- 
pealed sections,  provide  information  as  to  portions  of  legislative  acts  that  have 
not  been  codified,  or  explain  other  pertinent  information. 
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Joint  Legislative  Committee  Notes 

Joint  Legislative  Committee  notes  explain  codification  decisions  and 
corrections  of  Code  errors  made  by  the  Mississippi  Joint  Legislative  Commit- 
tee on  Compilation,  Revision,  and  Publication  of  Legislation. 

Tables 

The  Statutory  Tables  volume  adds  tables  showing  disposition  of  legislative 
acts  through  the  2013  Regular  Session  and  1st  and  2nd  Extraordinary 
Sessions. 

Index 

The  comprehensive  Index  to  the  Mississippi  Code  of  1972  Annotated  is 
replaced  annually,  and  we  welcome  customer  suggestions.  The  foreword  to  the 
Index  explains  our  indexing  principles,  suggests  guidelines  for  successful 
index  research,  and  provides  methods  for  contacting  indexers. 
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SCHEDULE  OF  NEW  SECTIONS 


Added  in  this  Supplement 


TITLE  97.  CRIMES 
CHAPTER  3.  Crimes  Against  the  Person 

Prohibition  against  selling,  buying,  offering  to  sell  and  offering  to  buy 
child  or  unborn  child;  penalties. 

Human  Trafficking  Act;  use  of  undercover  operative  in  detection  of 
offense  permitted. 

Human  Trafficking  Act;  injunctive  and  other  relief  for  victims  of  traf- 
ficking; confidentiality. 

Human  Trafficking  Act;  forfeiture  of  assets  and  disposition  of  proceeds. 
Human  Trafficking  Act;  Relief  for  Victims  of  Human  Trafficking  Fund. 
Human  Trafficking  Act;  statewide  human  trafficking  coordinator;  du- 
ties. 

CHAPTER  5.  Offenses  Affecting  Children 

Knowingly  allowing  party  where  minor  obtains,  possesses  or  consumes 
alcoholic  beverage;  definitions;  applicability  of  section;  penalties. 
Mandatory  reporting  of  sex  crimes  against  minors;  definitions;  proce- 
dure; report  contents;  forensic  samples;  penalties. 

Offering  a  false  instrument  for  recording  against  a  public  servant; 
penalties. 

CHAPTER  9.  Offenses  Affecting  Administration  of  Justice 

Article  3.  Obstruction  of  Justice 

97-9-116.         Bribing  a  judge. 

CHAPTER  15.  Offenses  Affecting  Highways,  Ferries  and  Waterways 

97-15-32.  Dumping  of  dead  wildlife,  wildlife  parts  or  waste  in  or  on  highways, 
private  property,  lakes,  navigable  waters,  etc.;  penalties. 

CHAPTER  17.  Crimes  Against  Property 

IN  GENERAL 

97-17-62.         Larceny;  theft  of  rental  property. 

97-17-71.1.  Registration  by  scrap  metal  dealers  with  office  of  Secretary  of  State 
required;  penalties  for  violations;  enforcement. 

97-17-71.2.  Scrap  metal  dealers  prohibited  from  paying  cash  or  making  pa3m[ient  of 
any  kind  at  time  of  transaction  for  air  conditioner  evaporator  coil  or 
condenser;  scrap  metal  dealers  permitted  to  purchase  air  conditioner 
evaporator  coil  or  condenser  only  from  certain  contractors  or  companies; 
payment  for  scrap  metal  to  be  made  by  check  or  money  order  and  mailed 
to  business  address  of  company  for  whom  metal  being  sold;  penalties  for 
violations. 


Sec. 

97-3-52. 

97-3-54.5. 

97-3-54.6. 

97-3-54.7. 
97-3-54.8. 
97-3-54.9. 

97-5-49. 
97-5-51. 
97-7-73. 
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Schedule  of  New  Sections 


CHAPTER  21.  Forgery  and  Counterfeiting 

Article  2.  Forfeiture  of  Property  for  Violations  of  Trademark  and  Recordings 

Laws 

Sec. 

97-21-101.       Property  used  in  trademark  and  recordings  violations  subject  to  civil 

forfeiture;  who  may  institute  proceedings. 
97-21-103.       Seizure  and  forfeiture  proceedings;  determination  of  property  owner; 

determination  of  existence  of  parties  with  security  interests  affecting 

property;  notice  to  holders  of  security  interests;  hearing;  disposition  of 

forfeited  property  and  proceeds. 

CHAPTER  23.  Offenses  Affecting  Trade,  Business  and  Professions 

97-23-107.       Residential  mortgage  fraud;  elements  of  offense;  establishing  venue; 

penalties;  forfeiture  of  all  property  used  in  or  obtained  through  violation 
of  section;  pattern  of  residential  mortgage  fraud. 

CHAPTER  32.  Tobacco  Offenses 

Article  5.  Distribution  of  Alternative  Nicotine  Products  to  Minors 

97-32-51.  Distribution  of  alternative  nicotine  products  to  minors  prohibited; 
definitions;  penalties;  verification  of  purchaser's  age. 

CHAPTER  33.  Gambling  and  Lotteries 

IN  GENERAL 

97-33-8.  Illegal  gambling;  Internet  sweepstakes  cafes  prohibited. 

CHAPTER  35.  Crimes  Against  Public  Peace  and  Safety 

97-35-51.         Obstructing  access  to  emergency  assistance;  penalties. 

CHAPTER  37.  Weapons  and  Explosives 

GENERAL  PROVISIONS 

97-37-30.  Willful  discharge  of  a  firearm  toward  the  dwelling  of  another  causing 
damage  to  property  or  domesticated  animal  or  livestock. 

HONESTY  IN  PURCHASING  FIREARMS  ACT 

97-37-101.  Short  title. 
97-37-103.  Definition. 

97-37-105.  Crime  of  soliciting,  persuading,  encouraging  or  enticing  illegal  sale  of 
firearms  or  ammunition;  crime  of  providing  false  information  to  licensed 
dealer  or  private  seller  of  firearms  or  ammunition. 

CHAPTER  45.  Computer  Crimes  and  Identity  Theft 

97-45-33.         Online  impersonation;  penalties. 
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MISSISSIPPI  CODE 
1972 

ANNOTATED 
VOLUME  TWENTY-ONE 


TITLE  97 
CRIMES 

Chapter  1.       Conspiracy,  Accessories  and  Attempts    97-1-1 

Chapter  3.       Crimes  Against  the  Person    97-3-1 

Chapters.       Offenses  Affecting  Children    97-5-1 

Chapter  7.       Crimes  Against  Sovereignty  or  Administration  of  Government  97-7-1 

Chapter  9.       Offenses  Affecting  Administration  of  Justice    97-9-1 

Chapter  15.     Offenses  Affecting  Highways,  Ferries  and  Waterways    97-15-1 

Chapter  17.     Crimes  Against  Property   97-17-1 

Chapter  19.     False  Pretenses  and  Cheats    97-19-1 

Chapter  21.     Forgery  and  Counterfeiting    97-21-1 

Chapter  23.     Offenses  Affecting  Trade,  Business  and  Professions    97-23-1 

Chapter  25.     Offenses  Affecting  Railroads,  Public  Utilities  and  Carriers  ...  97-25-1 

Chapter  27.     Crimes  Affecting  Public  Health    97-27-1 

Chapter  29.     Crimes  Against  Public  Morals  and  Decency    97-29-1 

Chapter  31.     Intoxicating  Beverage  Offenses    97-31-1 

Chapter  32.     Tobacco  Offenses    97-32-1 

Chapter  33.     Gambhng  and  Lotteries    97-33-1 

Chapter  35.     Crimes  Against  Public  Peace  and  Safety    97-35-1 

Chapter  37.     Weapons  and  Explosives    97-37-1 

Chapter  41.     Cruelty  to  Animals   97-41-1 

Chapter  43.     Racketeer  Influenced  and  Corrupt  Organization  Act  (RICO)  97-43-1 

Chapter  45.     Computer  Crimes  and  Identity  Theft    97-45-1 

CHAPTER  1 
Conspiracy,  Accessories  and  Attempts 

Sec. 

97-1-1.  Conspiracy. 

97-1-5.  Accessories  after  the  fact;  punishment. 

97-1-7.  Attempt  to  commit  offense;  punishment. 

§  97-1-1.  Conspiracy. 

(1)  If  two  (2)  or  more  persons  conspire  either: 

(a)  To  commit  a  crime;  or 

(b)  Falsely  and  maliciously  to  indict  another  for  a  crime,  or  to  procure  to 
be  complained  of  or  arrested  for  a  crime;  or 
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(c)  Falsely  to  institute  or  maintain  an  action  or  suit  of  any  kind;  or 

(d)  To  cheat  and  defraud  another  out  of  property  by  any  means  which 
are  in  themselves  criminal,  or  which,  if  executed,  would  amount  to  a  cheat, 
or  to  obtain  money  or  any  other  property  or  thing  by  false  pretense;  or 

(e)  To  prevent  another  from  exercising  a  lawful  trade  or  calling,  or  doing 
any  other  lawful  act,  by  force,  threats,  intimidation,  or  by  interfering  or 
threatening  to  interfere  with  tools,  implements,  or  property  belonging  to  or 
used  by  another,  or  with  the  use  of  employment  thereof;  or 

(f)  To  commit  any  act  injurious  to  the  public  health,  to  public  morals, 
trade  or  commerce,  or  for  the  perversion  or  obstruction  of  justice,  or  of  the 
due  administration  of  the  laws;  or 

(g)  To  overthrow  or  violate  the  laws  of  this  state  through  force,  violence, 
threats,  intimidation,  or  otherwise;  or 

(h)  To  accomplish  any  unlawful  purpose,  or  a  lawful  purpose  by  any 
unlawful  means;  such  persons,  and  each  of  them,  shall  be  guilty  of  a  felony 
and  upon  conviction  may  be  punished  by  a  fine  of  not  more  than  Five 
Thousand  Dollars  ($5,000.00)  or  by  imprisonment  for  not  more  than  five  (5) 
years,  or  by  both. 

(2)  Where  one  (1)  or  more  of  the  conspirators  is  a  law  enforcement  officer 
engaged  in  the  performance  of  official  duty  or  a  person  acting  at  the  direction 
of  a  law  enforcement  officer  in  the  performance  of  official  duty,  any  remaining 
conspirator  may  be  charged  under  this  section  if  the  alleged  conspirator  acted 
voluntarily  and  willfully  and  was  not  entrapped  by  the  law  enforcement  officer 
or  person  acting  at  the  direction  of  a  law  enforcement  officer. 

(3)  Where  the  crime  conspired  to  be  committed  is  capital  murder  or 
murder  as  defined  by  law  or  is  a  violation  of  Section  4 1-29- 139(b)(1),  Section 
41-29-139(c)(2)(D)  or  Section  41-29-313(1),  being  provisions  of  the  Uniform 
Controlled  Substances  Law,  the  offense  shall  be  punishable  by  a  fine  of  not 
more  than  Five  Hundred  Thousand  Dollars  ($500,000.00)  or  by  imprisonment 
for  not  more  than  twenty  (20)  years,  or  by  both. 

(4)  Where  the  crime  conspired  to  be  committed  is  a  misdemeanor,  then 
upon  conviction  said  crime  shall  be  punished  as  a  misdemeanor  as  provided  by 
law. 

SOURCES:  Codes,  1892,  §  1006;  1906,  §  1084;  Hemingway's  1917,  §  810;  1930, 
§  830;  1942,  §  2056;  Laws,  1954,  Ex.  eh.  20;  Laws,  1968,  eh.  343,  §  1;  Laws, 
1981,  ch.  488,  §  1;  Laws,  2007,  ch.  500,  §  1,  eff  from  and  after  July  1,  2007. 

Amendment  Notes  —  The  2007  amendment  added  (2)  and  redesignated  the  former 
first  paragraph  as  present  (1)  and  the  former  second  and  third  paragraphs  as  present 
(3)  and  (4);  deleted  "Provided  that"  from  the  beginning  of  (3)  and  (4);  inserted  "or  Section 
41-29-313(1)"  in  (3);  and  made  a  minor  stylistic  change. 

Cross  References  —  Statute  of  limitation  for  prosecution  for  conspiracy,  see 
§  99-1-5. 
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JUDICIAL  DECISIONS 


8.  Indictment. 

9.  Evidence. 

10.  — ^Admissibility. 
14.  —  Sufficiency. 

14.5.  —  Sufficiency;  conspiracy. 
19.  Sentencing. 

8.  Indictment. 

Indictment  charging  defendant  con- 
spiracy to  posses  precursors  was  not  in- 
sufficient for  failing  to  include  the  lan- 
guage "with  the  intent  to  unlawfully 
manufacture  a  controlled  substance"  be- 
cause the  crime  of  conspiracy  and  the 
crime  of  possession  of  precursors  were 
inherently  different  and  the  crime  of  con- 
spiracy did  not  merge  with  the  crime  of 
possession  of  precursors.  While  the  State 
was  required  to  inform  a  defendant  of  the 
underlying  crime  to  which  he  conspired, 
the  State  did  not  have  to  prove  every 
element  of  the  underlying  crime  in  order 
to  prevail  on  a  conspiracy  charge;  there- 
fore, the  indictment  did  not  have  to  in- 
clude language  that  defendant  possessed 
precursors  with  the  intent  to  manufacture 
a  controlled  substance  or  with  knowledge 
that  the  precursor  chemicals  would  be 
used  to  unlawfully  manufacturer  a  con- 
trolled substance.  Berry  v.  State,  996  So. 
2d  782  (Miss.  2008). 

Count  I  of  the  indictment  charged  de- 
fendant with  conspiring  to  possess  precur- 
sor chemicals  which  were  not  named  or 
otherwise  identified,  but  it  did  not  charge 
him  with  conspiring  to  possess  those  un- 
identified precursors  with  either  the  in- 
tent to  manufacture  a  controlled  sub- 
stance or  with  knowledge,  or  under 
circumstances  where  he  reasonably 
should  have  known,  that  the  precursor 
chemicals  would  be  used  to  unlawfully 
manufacture  a  controlled  substance,  and 
thus  the  wording  used  in  Count  I  failed  to 
place  defendant  on  notice  as  to  whether  he 
was  being  charged  with  conspiring  to  com- 
mit the  crime  specified  in  either  Miss. 
Code  Ann.  §  41-29-313(l)(a)(i),  (l)(a)(ii), 
or  (2)(c)(i);  therefore.  Count  I  of  the  indict- 
ment was  defective  because  it  failed  to 
allege  a  crime,  and  the  appellate  court  had 
to  reverse  and  render  defendant's  convic- 
tion in  Count  I.  Berry  v.  State,  996  So.  2d 


793  (Miss.  Ct.  App.  2007),  reversed  by  996 
So.  2d  782,  2008  Miss.  LEXIS  604  (Miss. 
2008). 

9.  Evidence. 

10.  — ^Admissibility. 

Defendant's  convictions  for  capital  mur- 
der in  violation  of  Miss.  Code  Ann.  §  97- 
3-19(2)(e),  aggravated  assault  in  violation 
of  Miss.  Code  Ann.  §  97-3-7(2),  and  con- 
spiracy to  commit  aggravated  assault 
were  appropriate  because  the  victim's  au- 
topsy photographs  were  admissible  since 
their  probative  value  was  not  outweighed 
by  any  danger  of  undue  prejudice  and 
since  there  was  a  meaningful  evidentiary 
purpose.  Williams  v.  State,  3  So.  3d  105 
(Miss.  2009). 

14.  —  Sufficiency. 

Sufficient  circumstantial  evidence  sup- 
ported defendant's  conviction  for  con- 
spiracy to  distribute  under  Miss.  Code 
Ann.  §§  97-1-1  (Supp.  2010)  and  41-29- 
139  (Rev.  2009)  as  the  evidence  showed 
that  a  witness  had  purchased  marijuana 
at  defendant's  house,  that  a  large  quantity 
of  it  was  found  in  multiple  locations 
throughout  the  house,  that  the  house 
smelled  strongly  of  it,  and  that  digital 
scales  and  packaging  materials  were  also 
found.  Further,  defendant  admitted  that 
the  marijuana  belonged  to  him.  Jackson  v. 
State,  73  So.  3d  1176  (Miss.  Ct.  App. 
2011),  writ  of  certiorari  denied  by  73  So. 
3d  1168,  2011  Miss.  LEXIS  523  (Miss. 
2011). 

Verdict  finding  defendant  guilty  of  sell- 
ing cocaine  in  violation  of  Miss.  Code  Ann. 
§  41-29-139(a)(l)  and  conspiracy  to  sell 
cocaine  in  violation  of  Miss.  Code  Ann. 
§  97-l-l(a)(l)  was  not  against  the  over- 
whelming weight  of  the  evidence  as  there 
was  testimony  from  several  witnesses,  in- 
cluding an  accomplice,  a  narcotics  agent, 
and  a  police  officer,  that  defendant  was 
involved  in  the  drug  sale.  In  addition,  the 
jury  was  permitted  to  watch  a  video  show- 
ing defendant's  physical  behavior  during 
the  drug  sale  negotiations  in  which  defen- 
dant was  shown  talking  to  the  accomplice 
with  his  hand  over  his  mouth  as  the 
accomplice  negotiated  wdth  an  informant 
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about  the  price  of  the  cocaine.  Foriest  v. 
State,  4  So.  3d  385  (Miss.  Ct.  App.  2009). 

Evidence  was  sufficient  to  sustain  a 
conviction  for  conspiracy  to  commit  armed 
robbery  because  defendant  disguised  him- 
self as  a  woman,  entered  the  bank  with 
his  co-defendants,  and  shuffled  around 
nervously  as  another  defendant  at- 
tempted to  hold  up  the  teller  with  a  hand- 
gun, all  the  while  shielding  his  face  from 
view.  Thereafter,  defendant  was  caught 
attempting  to  escape  from  the  abandoned 
safe  house  and  he  was  still  wearing  the 
same  women's  skirt  that  he  wore  during 
the  attempted  robbery.  Glenn  v.  State,  996 
So.  2d  148  (Miss.  Ct.  App.  2008). 

There  was  sufficient  evidence  to  uphold 
a  conviction  for  conspiracy  to  commit 
armed  robbery  under  Miss.  Code  Ann. 
§  97-1-1  where  the  evidence  showed  that 
defendant  was  in  a  casino  with  the  other 
perpetrators,  he  stood  behind  one  of  them 
as  a  robbery  took  place,  he  ran  out  with 
them,  and  he  received  a  portion  of  stolen 
money.  Quawrells  v.  State,  938  So.  2d  370 
(Miss.  Ct.  App.  2006). 

14.5.  —  Sufficiency;  conspiracy. 

Weight  of  the  evidence  was  sufficient  to 
convict  defendant  of  conspiracy  to  commit 
arson  in  violation  of  Miss.  Code  Ann.  §  97- 
1-1  and  attempted  arson  in  violation  of 
Miss.  Code  Ann.  §  97-17-9  because  an 
accomplice's  testimony  that  he  and  defen- 
dant entered  into  an  agreement  for  him  to 
burn  the  victim's  vehicle  was  uncontra- 
dicted; in  addition  to  the  testimony  of  the 
accomplice  was  the  of  other  witnesses  who 
provided  additional  evidence  of  defen- 
dant's animosity  towards  the  victim. 
Bradford  v.  State,  102  So.  3d  312  (Miss. 
Ct.  App.  2012). 

Evidence  was  sufficient  to  convict  defen- 
dant of  conspiracy  to  commit  arson  in 
violation  of  Miss.  Code  Ann.  §  97-1-1  and 
attempted  arson  in  violation  of  Miss.  Code 
Ann.  §  97-17-9  because  the  jury  could 
conclude  from  an  accomplice's  testimony 
that  he  and  defendant  entered  into  an 
agreement  for  him  to  burn  the  victim's 
vehicle;  the  accomplice  told  the  same  basic 
story  to  the  police  that  he  told  to  the  jury, 
and  nothing  in  the  record  indicated  that 
the  accomplice's  testimony  was  unreason- 
able, inconsistent,  or  impeached.  Bradford 


V.  State,  102  So.  3d  312  (Miss.  Ct.  App. 
2012). 

Defendant's  conviction  for  conspiracy 
under  Miss.  Code  Ann.  §  97-l-l(i)  was 
proper  because  there  was  direct  evidence 
that  defendant  and  two  others  walked 
into  the  store,  while  one  served  as  lookout, 
one  took  beer,  and  the  other  took  money. 
The  three  argued  over  who  had  whose 
back  while  robbing  the  store  and  later,  the 
three  divided  the  money.  Taylor  v.  State, 
62  So.  3d  962  (Miss.  2011). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction,  pursuant  to  Miss. 
Code  Ann.  §  97-l-l(l)(a),  for  conspiracy  to 
bring  a  controlled  substance  into  a  jail; 
defendant's  letters  to  his  girlfriend  clearly 
indicated  such  a  conspiracy  and  showed 
that  the  girlfriend  was  trying  to  comply 
with  defendant's  request  for  the  contra- 
band. Green  v.  State,  25  So.  3d  1086  (Miss. 
Ct.  App.  2010). 

Evidence,  including  the  testimony  of 
defendant's  co-conspirator  and  other  wit- 
nesses, as  well  as  written  statement  by 
defendant  and  physical  evidence,  was  suf- 
ficient to  support  defendant's  conviction  of 
of  conspiracy  to  sell  a  controlled  sub- 
stance, in  violation  of  Miss.  Code  Ann. 
§  97-1-1.  Anderson  v.  State,  23  So.  3d 
1087  (Miss.  Ct.  App.  2009). 

Defendant's  convictions  for  uttering  a 
forgery  under  Miss.  Code  Ann.  §  97-21-1 
and  for  conspiracy  under  Miss.  Code  Ann. 
§  97-1-1  were  affirmed  because  there  was 
sufficient  evidence  for  the  jury  to  find  that 
defendant  possessed  the  forged  checks 
and  attempted  to  pass  these  checks  off  as 
true  and  although  the  co-conspirator  was 
an  admitted  drug  addict,  his  testimony 
was  not  self-contradictory  or  thoroughly 
impeached.  Nelson  v.  State,  32  So.  3d  534 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  31  So.  3d  1217,  2010  Miss. 
LEXIS  186  (Miss.  2010). 

Evidence  was  sufficient  that  defendant 
possessed  and  conspired  to  possess  illegal 
amounts  of  pseudoephedrine  intending  to 
use  them  in  an  unlawful  manner  in  viola- 
tion of  Miss.  Code  Ann.  97-l-l(a)  because 
his  passenger  had  an  illegal  amount  of 
pseudoephedrine,  and  defendant  admit- 
ted that  he  drove  her  to  purchase  pills  to 
sell  for  the  eventual  manufacture  of  meth- 
amphetamine.  Gales  v.  State,  29  So.  3d  65 
(Miss.  Ct.  App.  2009). 
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Defendant's  conviction  for  conspiracy  to 
commit  capital  murder  was  proper  pursu- 
ant to  Miss.  Code  Ann.  §  97-l-l(l)(a)  be- 
cause a  witness  testified  that  he  scouted 
the  victims'  property,  arranged  a  meeting 
between  defendant  and  another  indi- 
vidual, and  participated  with  that  indi- 
vidual in  an  attempt  to  murder  the  vic- 
tims. Vickers  v.  State,  994  So.  2d  200 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  998  So.  2d  1010,  2008  Miss. 
LEXIS  675  (Miss.  2008). 

Because  there  was  sufficient  evidence  to 
support  a  conviction  on  the  conspiracy  to 
possess  marijuana  with  intent  to  sell  more 
than  five  kilograms  of  marijuana,  the  nec- 
essary nexus  existed  to  link  defendant  to 
the  possession  of  the  25  pounds  of  mari- 
juana bricks  found  in  the  co-conspirator's 
vehicle;  thus,  there  was  sufficient  evi- 
dence to  support  her  conviction  for  posses- 
sion of  more  than  five  kilograms  of  mari- 
juana. Williams  v.  State,  984  So.  2d  989 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
dismissed  by  2008  Miss.  LEXIS  332  (Miss. 
June  26,  2008). 

Evidence  was  sufficient  to  convict  defen- 
dant of  conspiracy  to  possess  marijuana 
with  intent  to  sell  more  than  five  kilo- 
grams of  marijuana  under  Miss.  Code 
Ann.  §  97-1- 1(a)  because  a  co-conspira- 
tor's vehicle  contained  more  than  25 
pounds  of  marijuana,  the  mere  amount  of 
marijuana  was  sufficient  to  support  a 
charge  of  possession  with  intent  to  trans- 
fer, sell,  or  distribute  more  than  five  kilo- 


grams of  marijuana,  and  defendant 
blocked  a  deputy's  attempt  to  pull  over  a 
co-conspirator's  vehicle.  Williams  v.  State, 
984  So.  2d  989  (Miss.  Ct.  App.  2007),  writ 
of  certiorari  dismissed  by  2008  Miss. 
LEXIS  332  (Miss.  June  26,  2008). 

Evidence  was  sufficient  to  convict  defen- 
dant of  conspiracy  where  witness  testi- 
mony indicated  that  defendant  and  an- 
other person  formed  a  union  of  the  minds 
intent  on  selling  cocaine  to  the  agent,  and 
defendant's  conduct  amounted  to  circum- 
stantial evidence  of  an  agreement  with 
the  other  person  to  sell  cocaine.  Dear  v. 
State,  960  So.  2d  542  (Miss.  Ct.  App. 
2006),  writ  of  certiorari  denied  en  banc  by 
959  So.  2d  1051,  2007  Miss.  LEXIS  396 
(Miss.  2007). 

19.  Sentencing. 

In  a  case  where  defendant  was  con- 
victed of  several  crimes  relating  to  the 
arson  and  burglary  of  a  residence,  his 
double  jeopardy  rights  were  not  violated 
due  to  the  fact  that  some  of  the  elements 
of  the  crimes  overlapped;  each  of  the 
crimes  involved  required  proof  of  an  addi- 
tional fact  that  the  other  did  not. 
McCollins  V.  State,  952  So.  2d  305  (Miss. 
Ct.  App.  2007). 

Trial  court  did  not  err  by  imposing  sen- 
tences of  five  years  for  conspiracy,  25 
years  for  burglary  of  a  dwelling,  five  years 
for  grand  larceny,  and  20  years  for  first 
degree  arson,  as  these  were  all  the  maxi- 
mum sentences  allowed  for  these  crimes. 
McCollins  V.  State,  952  So.  2d  305  (Miss. 
Ct.  App.  2007). 


§  97-1-3.    Accessories  before  the  fact. 


JUDICIAL  DECISIONS 


3.  Participation. 

5.  Evidence. 

6.  Instructions. 

3.  Participation. 

If  the  jury  believed  all  of  the  testimony 
offered  by  the  first  witness,  including  de- 
fendant's confession  to  which  she  testified, 
then  there  was  sufficient  evidence  to  sup- 
port a  finding  that  defendant  was  the 
principal  in  the  robbery  and  murder  of  the 
victim;  if  the  jury  chose  to  disregard  the 
confession  and  believe  only  the  testimony 


of  the  second  witness  regarding  the  bloody 
clothes  and  the  testimony  of  the  first  wit- 
ness regarding  what  she  overheard  about 
the  planning  of  the  crime,  then  the  evi- 
dence was  sufficient  to  support  an  accom- 
plice jury  instruction  and  defendant's  con- 
viction for  capital  murder  as  a  principal 
under  Miss.  Code  Ann.  §  97-1-3.  Johnson 
V.  State,  956  So.  2d  358  (Miss.  Ct.  App. 
2007). 

5.  Evidence. 

Evidence  was  sufficient  to  establish  de- 
fendant's guilt  of  conspiracy  because  the 
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evidence  showed  that  defendant  —  know- 
ing of  the  plan  to  rob  the  bank  —  drove  the 
co-defendant's  to  the  bank,  waited  for 
them  outside,  and  then  served  as  the 
getaway  driver.  Glenn  v.  State,  996  So.  2d 
148  (Miss.  Ct.  App.  2008). 

6.  Instructions. 

At  defendant's  trial  for  capital  murder 
during  the  commission  of  a  robbery,  defen- 
dant was  not  entitled  to  a  lesser-offense 
instruction  of  accessory-after-the-fact;  the 
proposed  instruction  lacked  an  eviden- 
tiary basis.  Defendant  said  that  he  be- 
came uncomfortable  about  the  incident 
only  later  that  evening,  but  remained  un- 
aware that  any  felony  had  been  commit- 
ted; therefore,  he  could  not  be  an  acces- 
sory under  Miss.  Code  Ann.  §  97-1-3. 
Dampier  v.  State,  973  So.  2d  221  (Miss. 
2008). 

Three  defendants'  capital-murder  con- 
victions were  appropriate  because,  al- 
though a  limiting  instruction  given  to  the 
jury  regarding  confessions  by  defendants 
was  not  sufficient,  no  prejudice  or  mani- 
fest injustice  resulted  as  to  any  defendant; 
each  of  the  defendants  gave  sufficient  evi- 


dence of  his  individual  participation  in  the 
robbery  of  a  gun  store  in  his  separate 
statements  to  support  a  capital-murder 
charge.  Anderson  v.  State,  5  So.  3d  1088 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  171  (Miss.  2009),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  184  (Miss.  2009),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  177  (Miss.  2009). 

Language  of  Miss.  Code  Ann.  §  97-1-3, 
as  well  as  the  holdings  of  the  appellate 
court  and  the  supreme  court  interpreting 
and  applying  that  provision,  provide  suf- 
ficient notice  to  felony  defendants  that 
although  they  may  be  indicted  as  a  prin- 
cipal, a  jury  instruction  based  on  accom- 
plice liability  is  proper  provided  that  the 
evidence  presented  supports  the  instruc- 
tion given;  thus,  defendant  could  not 
claim  prejudice  by  a  jury  instruction  that 
properly  instructed  the  jury  in  accordance 
with  Miss.  Code  Ann.  §  97-1-3  simply 
because  the  indictment  did  not  contain 
any  allegations  regarding  accomplice  li- 
abihty  Johnson  v.  State,  956  So.  2d  358 
(Miss.  Ct.  App.  2007). 


§  97-1-5.    Accessories  after  the  fact;  punishment. 

(1)  Every  person  who  shall  be  convicted  of  having  concealed,  received,  or 
relieved  any  felon,  or  having  aided  or  assisted  any  felon,  knowing  that  the 
person  had  committed  a  felony,  with  intent  to  enable  the  felon  to  escape  or  to 
avoid  arrest,  trial,  conviction  or  punishment  after  the  commission  of  the  felony, 
on  conviction  thereof  shall  be  imprisoned  in  the  custody  of  the  Department  of 
Corrections  as  follows: 

(a)  If  the  felony  was  a  violent  crime: 

(i)  If  the  maximum  punishment  was  life,  death  or  twenty  (20)  years  or 
more,  for  a  period  not  to  exceed  twenty  (20)  years;  or 

(ii)  If  the  maximum  punishment  for  the  violent  felony  was  less  than 
twenty  (20)  years,  for  a  period  not  to  exceed  the  maximum  punishment. 

(b)  If  the  felony  was  a  nonviolent  crime: 

(i)  If  the  maximum  punishment  for  the  nonviolent  felony  was  ten  (10) 
years  or  more,  for  a  period  not  to  exceed  ten  (10)  years;  or 

(ii)  If  the  maximum  punishment  for  the  nonviolent  felony  was  less 
than  ten  (10)  years,  for  a  period  not  to  exceed  the  maximum  punishment. 

(2)  For  the  purposes  of  this  section,  "violent  crime"  means  homicide, 
robbery,  manslaughter,  sex  crimes,  burglary  of  an  occupied  dwelling,  aggra- 
vated assault,  kidnapping,  drive-by  shooting,  armed  robbery,  felonious  abuse 
of  a  vulnerable  person,  felonies  subject  to  an  enhanced  penalty,  felony  child 
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abuse  or  exploitation,  or  any  violation  of  Section  97-5-33  relating  to  exploita- 
tion of  children,  Section  97-5-39(l)(b),  97-5-39(l)(c)  or  97-5-39(2)  relating  to 
child  neglect  or  abuse,  or  Section  63-11-30(5)  relating  to  aggravated  DUL 

(3)  In  the  prosecution  of  an  offense  under  this  section,  it  shall  not  be 
necessary  to  aver  in  the  indictment  or  to  prove  on  the  trial  that  the  principal 
has  been  convicted  or  tried. 

SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  12,  Title  8  (7);  1857,  ch.  64,  art. 
3;  1871,  §  2485;  1880,  §  2699;  1892,  §  951;  1906,  §  1027;  Hemingway's  1917, 
§  752;  1930,  §  770;  1942,  §  1996;  Laws,  2012,  ch.  496,  §  1,  eff  from  and  after 
passage  (approved  April  30,  2012.) 

Amendment  Notes  —  The  2012  amendment  added  "custody  of  the  Department  of 
Corrections  as  follows:"  at  the  end  of  (1);  added  (l)(a)  and  (2);  added  "of  an  offense  under 
this  section"  following  "prosecution"  at  the  beginning  of  (3). 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Evidence;  generally. 

3.  — Sufficiency. 

4.  Instructions. 

1.  In  general. 

By  defendant's  own  admission,  corrobo- 
rated by  testimony,  defendant  was  a  prin- 
cipal to  the  crime  of  murder  and  thus  he 
could  not  have  been  at  the  same  time  an 
accessory  after  the  fact  under  Miss.  Code 
Ann.  §  97-1-5  and  defendant  was  not  en- 
titled to  an  instruction  on  such.  Williams 
v.  State,  994  So.  2d  808  (Miss.  Ct.  App. 
2008),  writ  of  certiorari  denied  by  998  So. 
2d  1010,  2008  Miss.  LEXIS  665  (Miss. 
2008). 

Attorney's  disbarment  was  appropriate 
pursuant  to  Miss.  R.  Disc.  St.  Bar  6  be- 
cause the  attorney  had  pled  guilty  to  the 
crime  of  accessory  after  the  fact  in  viola- 
tion of  Miss.  Code  Ann.  §  97-1-5  and  she 
had  been  ordered  to  voluntarily  surrender 
her  license  to  practice  law;  all  procedural 
prerequisites  had  been  met  and  disbar- 
ment was  required.  Miss.  Bar  v.  Smith- 
Miller,  962  So.  2d  545  (Miss.  2007). 

2.  Evidence;  generally. 

3.  — Sufficiency. 

Defendant's  conviction  for  being  an  ac- 
cessory after  the  fact  to  her  husband's 
crime  of  statutory  rape  by  assisting  her 
daughter  in  obtaining  an  abortion  was 
appropriate  because  defendant  had  con- 
cealed, received,  relieved,  aided,  or  as- 


sisted her  husband  and  those  actions  were 
sufficient  under  Miss.  Code  Ann.  §  97-1-5 
to  support  the  conviction.  Sherron  v. 
State,  959  So.  2d  30  (Miss.  Ct.  App.  2006), 
writ  of  certiorari  denied  by  958  So.  2d 
1232,  2007  Miss.  LEXIS  375  (Miss.  2007). 

4.  Instructions. 

Trial  judge  did  not  err  in  denying  defen- 
dant's request  for  lesser  offense  instruc- 
tions on  accessory  after  the  fact  and/or 
receiving  stolen  goods.  Miss.  Code  Ann. 
§§  97-17-70  and  97-1-5,  as  these  lesser 
offenses  were  separate  and  distinct  from 
those  charged,  and  there  was  no  eviden- 
tiary basis  to  support  the  requisite  knowl- 
edge element  for  either  instruction. 
Brazzle  v.  State,  13  So.  3d  810  (Miss. 
2009). 

Trial  court  did  not  err  by  refusing  to 
give  defendant's  requested  accessory-af- 
ter-the-fact  jury  instruction  because  con- 
sidering the  evidence  in  the  light  most 
favorable  to  defendant,  a  reasonable  jury 
could  not  have  found  defendant  guilty  as 
an  accessory  after  the  fact.  There  was  no 
evidence  that  defendant  acted  with  the 
intent  to  enable  the  man  with  the  crooked 
eye  to  escape  or  avoid  arrest,  trial,  convic- 
tion, or  punishment  for  the  victim's  mur- 
der. Brown  v.  State,  19  So.  3d  85  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  by  19 
So.  3d  82,  2009  Miss.  LEXIS  489  (Miss. 
2009). 

At  defendant's  trial  for  capital  murder 
during  the  commission  of  a  robbery,  defen- 
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dant  was  not  entitled  to  a  lesser-offense 
instruction  of  accessory-after-the-fact  un- 
der Miss.  Code  Ann.  §  97-1-5.  The  pro- 
posed instruction  lacked  an  evidentiary 
basis;  defendant  said  that  he  became  un- 


comfortable about  the  incident  only  later 
that  evening,  but  remained  unaware  that 
any  felony  had  been  committed.  Dampier 
V.  State,  973  So.  2d  221  (Miss.  2008). 


§  97-1-6.    Directing  or  causing  felony  to  be  committed  by 
person  under  age  of  seventeen  years. 

JUDICIAL  DECISIONS 


2.  Evidence  insufficient  to  sustain  a 
conviction. 

Miss.  Code  Ann.  §  97-1-6  pertains  to 
persons  over  the  age  of  seventeen  and  not 
persons  who  are  seventeen  at  the  time  a 
crime  is  committed.  Therefore,  a  convic- 
tion for  directing  or  causing  a  minor  to 
commit  a  felony  was  based  on  insufficient 
evidence  because  appellant  was  only  17 


when  a  crime  was  committed;  moreover, 
the  jury  instructions  failed  to  include  the 
necessary  language  that  appellant  be  over 
seventeen  at  the  time  of  the  crime. 
Armstead  v.  State,  80  So.  3d  112  (Miss.  Ct. 
App.  2011),  writ  of  certiorari  denied  en 
banc  by  80  So.  3d  111,  2012  Miss.  LEXIS 
77  (Miss.  2012). 


RESEARCH  REFERENCES 


ALR.  Validity,  Construction,  and  Appli-  licitation  to  Commit  Crime  of  Violence.  49 
cation  of  18  U.S.C.S.  373,  Proscribing  So-     A.L.R.  Fed  2d  333. 

§  97-1-7,    Attempt  to  commit  offense;  punishment. 

(1)  Every  person  who  shall  design  and  endeavor  to  commit  an  offense,  and 
shall  do  any  overt  act  tov^ard  the  commission  thereof,  but  shall  fail  therein,  or 
shall  be  prevented  from  committing  the  same,  on  conviction  thereof,  shall, 
where  no  other  specific  provision  is  made  by  law  for  the  punishment  of  the 
attempt,  be  punished  by  imprisonment  and  fine  for  a  period  and  for  an  amount 
not  greater  than  is  prescribed  for  the  actual  commission  of  the  offense  so 
attempted. 

(2)  Every  person  who  shall  design  and  endeavor  to  commit  an  act  which, 
if  accomplished,  would  constitute  an  offense  of  murder  under  Section  97-3-19, 
but  shall  fail  therein,  or  shall  be  prevented  from  committing  the  same,  shall  be 
guilty  of  attempted  murder  and,  upon  conviction,  shall  be  imprisoned  for  life  in 
the  custody  of  the  Department  of  Corrections  if  the  punishment  is  so  fixed  by 
the  jury  in  its  verdict  after  a  separate  sentencing  proceeding.  If  the  jury  fails 
to  agree  on  fixing  the  penalty  at  imprisonment  for  life,  the  court  shall  fix  the 
penalty  at  not  less  than  twenty  (20)  years  in  the  custody  of  the  Department  of 
Corrections. 


SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  12,  Title  8  (3);  1857,  eh.  64,  art. 
20;  1871,  §  2809;  1880,  §  2713;  1892,  §  973;  1906,  §  1049;  Hemingway's  1917, 
§  777;  1930,  §  793;  1942,  §  2017;  Laws,  2013,  ch.  510,  §  1,  eff  from  and  after 
July  1,  2013. 
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Amendment  Notes  —  The  2013  amendment  in  (1),  inserted  "other  specific" 
preceding  "provision  is  made  by  law  for  the  punishment  of,"  substituted  "the  attempt" 
for  "such  offense,"  substituted  "by  imprisonment  and  fine"  for  "as  follows:  If  the  offense 
attempted  to  be  committed  be  capital,  such  offense  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  exceeding  ten  years;  if  the  offense  attempted  be  punishable  by 
imprisonment  in  the  penitentiary,  or  by  fine  and  imprisonment  in  the  county  jail,  then 
the  attempt  to  commit  such  offense  shall  be  punished";  added  (2);  and  made  minor 
stylistic  changes. 

Cross  References  —  Mandatory  reporting  of  offense  under  this  section  relating  to 
the  attempt  to  commit  any  of  the  offenses  listed  in  §  97-5-51(1)  when  committed  by  an 
adult  against  a  minor  under  the  age  of  sixteen,  see  §  97-5-51. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Indictment. 

3.  Particular  offenses. 

4.  — Burglary. 

8.  — Sexual  offenses. 

10.  —  Miscellaneous. 

11.  Sentence. 

1.  In  general. 

Defendant's  right  against  double-jeop- 
ardy was  not  violated  because,  while  the 
counts  for  fondling,  under  Miss.  Code 
Ann.  §  97-5-23(1),  and  the  attempted- 
sexual-battery,  under  Miss.  Code.  Ann. 
§  97-1-7,  stemmed  from  the  same  encoun- 
ter, the  elements  of  the  crimes  were  not 
the  same  as  each  count  contained  an  ele- 
ment not  contained  in  the  other.  At- 
tempted sexual  battery  did  not  contain 
the  element  of  gratification  of  lust,  while 
fondling  did  not  require  the  element  of 
penetration.  Moore  v.  State,  112  So.  3d 
1084  (Miss.  Ct.  App.  2013). 

2.  Indictment. 

Indictment  was  not  defective  for  failing 
to  include  the  third  element  of  attempted 
burglary:  the  failure  to  consummate  its 
commission.  The  use  of  the  word  "at- 
tempt" gave  defendant  sufficient  notice 
that  the  State  would  prove  that  the  crime 
was  not  successfully  committed.  Spear- 
man V.  State,  —  So.  3d  — ,  2010  Miss.  App. 
LEXIS  107  (Miss.  Ct.  App.  Mar.  2,  2010), 
reversed  by,  remanded  by  58  So.  3d  30, 
2011  Miss.  App.  LEXIS  277  (Miss.  Ct.  App. 
2011). 

Indictment  was  not  defective  for  failing 
to  include  the  third  element  of  attempted 
burglary:  the  failure  to  consummate  its 
commission.  The  use  of  the  word  "at- 
tempt" gave  defendant  sufficient  notice 


that  the  State  would  prove  that  the  crime 
was  not  successfully  committed.  Spear- 
man V.  State,  —  So.  3d  — ,  2010  Miss.  App. 
LEXIS  107  (Miss.  Ct.  App.  Mar.  2,  2010), 
reversed  by,  remanded  by  58  So.  3d  30, 
2011  Miss.  App.  LEXIS  277  (Miss.  Ct.  App. 
2011). 

Indictment  for  aggravated  assault, 
Miss.  Code  Ann.  §  97-3-7  (Rev.  2006),  was 
not  fatally  defective  because  it  did  not 
need  to  specify  an  overt  act  of  attempt 
where  defendant  was  not  indicted  under 
the  general  attempt  statute.  Miss.  Code 
Ann.  §  97-1-7  (Rev.  2006).  Thus,  the  pre- 
vious decision  in  Joshua  v.  State,  445  So. 
2d  221  (Miss.  1984),  which  held  that  that 
the  separate  elements  of  attempt  had  to 
be  set  out  in  a  criminal  indictment  for 
aggravated  assault,  was  expressly  over- 
ruled. Brooks  V.  State,  18  So.  3d  833  (Miss. 
2009). 

Indictment  against  defendant  described 
the  charge  of  attempted  burglary  by  citing 
the  burglary  statute,  providing  the  details 
of  the  alleged  attempted  burglary,  and 
suppl3ring  the  details  concerning  the  fail- 
ure to  complete  the  burglary;  thus,  the 
indictment  against  defendant  stated  the 
essential  facts,  and  fully  notified  him  of 
the  nature  and  cause  of  the  charges 
brought  against  him,  and  therefore  the 
trial  court  did  not  err  in  denying  the 
motion  to  quash  the  indictment.  Brown  v. 
State,  961  So.  2d  720  (Miss.  Ct.  App. 
2007). 

Defendant  was  originally  indicted  for 
attempted  breaking  and  entering,  but  the 
indictment  was  properly  amended  when 
the  amendment  was  one  of  form,  not  sub- 
stance, and  defendant  had  notice,  and  the 
indictment  never  made  reference  to  Miss. 
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Code  Ann.  §  97-1-7;  had  the  original  in- 
dictment stated  "Attempted  Burglary, 
Miss.  Code  Ann.  §  97-1-7"  or  failed  to 
provide  "Burglary  of  a  Dwelling,  Miss. 
Code  Ann.  §  97-17-23  ,"  then  unquestion- 
ably the  amendment  would  have  been  one 
of  substance  rather  than  form,  and  the 
supreme  court  would  have  been  compelled 
to  reverse  the  trial  court's  conviction  and 
sentence.  This  indictment,  however,  was 
styled  and  read  "Burglary  of  a  Dwelling, 
Miss.  Code  Ann.  §  97-17-23."  Spears  v. 
State,  942  So.  2d  772  (Miss.  2006). 

Because  the  information  did  not  suffi- 
ciently charge  defendant  with  armed  rob- 
bery, as  it  did  not  charge  the  overt  act  as 
the  display  of  a  weapon  by  another  perpe- 
trator and  then  the  shooting  of  the  victim, 
defendant's  armed  robbery  conviction,  the 
result  of  a  guilty  plea,  was  reversed;  how- 
ever, because  there  was  a  sufficient  charge 
of  simple  robbery,  if  not  for  the  word 
"attempt,"  the  court  affirmed  a  conviction 
of  robbery,  and  remanded  for  sentencing 
on  that  count.  Neal  v.  State,  936  So.  2d 
463  (Miss.  Ct.  App.  2006). 

3.  Particular  offenses. 

4.  — Burglary. 

Evidence  was  sufficient  to  support  a 
guilty  verdict  for  attempted  burglary  be- 
cause, inter  alia:  (1)  the  victim  testified 
that  she  heard  someone  removing  the 
screen  from  her  bedroom  window  and 
breathing  heavily;  (2)  once  the  scene  was 
investigated  by  the  victim  and  the  officers, 
the  screen  was  found  removed  from  the 
window;  and  (3)  the  victim  testified  to 
having  seen  defendant  in  her  backyard 
shortly  after  hearing  the  window  screen 
tampering;  thus,  the  trial  court  did  not  err 
in  denying  defendant's  motion  for  a  di- 
rected verdict,  his  request  for  a  peremp- 
tory jury  instruction,  and  his  motion  for  a 
judgment  notwithstanding  the  verdict. 
Brown  v.  State,  961  So.  2d  720  (Miss.  Ct. 
App.  2007). 

8.  — Sexual  offenses. 

Evidence  was  sufficient  to  convict  defen- 
dant of  attempted  sexual  battery  pursu- 
ant to  Miss.  Code  Ann.  §  97-1-7  and  Miss. 
Code  Ann.  §  97-3-95(l)(a)  and  (d)  be- 
cause, inter  alia:  (1)  there  was  evidence 
that  defendant  intended  to  penetrate  the 


six-year-old  victim's  privates  with  his  pri- 
vates, which  satisfied  the  definition  of 
penetration  under  Miss.  Code  Ann.  §  97- 
3-97(a);  and  (2)  at  the  time  of  the  incident, 
defendant,  who  was  18,  was  more  than 
two  years  older  than  the  victim.  Bracken 
V.  State,  939  So.  2d  826  (Miss.  Ct.  App. 
2006). 

10.  —  Miscellaneous. 

Trial  judge's  decision  that  a  photo- 
graph's content  was  not  too  remote  in  time 
to  be  relevant  and  that  the  danger  of 
unfair  prejudice  did  not  substantially  out- 
weigh that  probative  value  was  not  an 
abuse  of  discretion  because  it  was  within 
the  trial  judge's  discretion  to  determine 
that  the  photograph  of  handcuffs  in  defen- 
dant's car  was  relevant,  even  though  it 
was  taken  more  than  two  months  after  the 
alleged  attempted  kidnapping;  the  pres- 
ence of  the  handcuffs  in  defendant's  car 
was  offered  to  show  that  on  his  trips  to 
"look  for  women,"  defendant  was  not  look- 
ing for  consensual  relationships,  and  the 
presence  of  handcuffs  made  it  more  prob- 
able that  defendant  grabbed  the  victim 
with  the  intent  to  kidnap  her.  Tucker  v. 
State,  64  So.  3d  594  (Miss.  Ct.  App.  2011). 

Defendant's  conviction  for  aggravated 
assault  was  appropriate  even  though 
there  was  no  direct  proof  that  defendant 
intended  to  cause  serious  bodily  injury  to 
the  victim  because  the  existence  of  such 
intent  could  have  been  logically  deduced 
from  the  victim's  testimony  that  he  feared 
for  his  own  safety,  along  with  other  testi- 
mony that  defendant  appeared  to  have 
come  straight  at  the  victim  with  his  ve- 
hicle. Commodore  v.  State,  994  So.  2d  864 
(Miss.  Ct.  App.  2008). 

11.  Sentence. 

In  a  case  where  defendant  was  sen- 
tenced to  eight  years  in  prison  with  five 
years  of  post-release  supervision  after  a 
guilty  plea  was  entered  to  the  crime  of 
attempted  burglary  of  a  dwelling,  a  post- 
conviction relief  motion  was  properly  dis- 
missed without  an  evidentiary  hearing 
under  Miss.  Code  Ann.  §  99-39-11(2)  be- 
cause there  was  no  ineffective  assistance 
of  counsel  where  jurisdiction  was  included 
in  an  indictment,  the  charges  were  not 
contradictory,  an  attempt  charge  was  ap- 
propriate, and  appellant  inmate's  other 
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self-serving  arguments  were  wholly  un- 
supported by  the  record.  Moreover,  a  sen- 
tence was  not  illegal  since  a  suspended 
sentence  was  not  required  in  addition  to 
post-release  supervision,  the  sentence  im- 


posed was  within  the  range  permitted, 
and  the  inmate  was  not  misinformed  re- 
garding his  appellate  rights.  McKinney  v. 
State,  7  So.  3d  291  (Miss.  Ct.  App.  2008). 


CHAPTER  3 
Crimes  Against  the  Person 


Sec. 

97-3-7.  Simple  assault;  aggravated  assault;  simple  domestic  violence;  aggra- 

vated domestic  violence. 

97-3-13.  False  confinement;  sending  sane  person  to  psychiatric  hospital  or 

institution. 

97-3-19.  Homicide;  murder  defined;  first-degree  murder;  second-degree  murder; 

capital  murder;  lesser-included  offenses. 
97-3-21.  Homicide;  penalty  for  first-  or  second-degree  murder  or  capital  murder. 

97-3-25.  Homicide;  killing  of  child  under  18  years  of  age  by  perpetrator  over  21 

years  of  age;  penalties  for  manslaughter  and  child  homicide. 
97-3-37.  Homicide;  killing  of  an  unborn  child;  "human  being"  includes  unborn 

child  at  every  stage  of  gestation  from  conception  until  live  birth  for 

purposes  of  offenses  of  assault  and  homicide;  "unborn  child"  defined; 

intentional  injury  to  pregnant  woman;  penalties;  provisions  of  section 

not  applicable  to  legal  medical  procedures,  including  abortion. 
97-3-52.  Prohibition  against  selling,  buying,  offering  to  sell  and  offering  to  buy 

child  or  unborn  child;  penalties. 
97-3-53.  Kddnapping;  punishment. 

97-3-54.  Human  Trafficking  Act;  short  title. 

97-3-54.1.        Human  Trafficking  Act;  prohibited  conduct;  penalty. 
97-3-54.3.        Human  Trafficking  Act;  aiding,  abetting,  or  conspiring  to  violate  human 

trafficking  provisions. 
97-3-54.4.        Human  Trafficking  Act;  definitions. 

97-3-54,5.  Human  Trafficking  Act;  use  of  undercover  operative  in  detection  of 
offense  permitted. 

97-3-54.6.  Human  Trafficking  Act;  injunctive  and  other  relief  for  victims  of  traf- 
ficking; confidentiality. 

97-3-54.7.        Human  Trafficking  Act;  forfeiture  of  assets  and  disposition  of  proceeds. 

97-3-54.8.        Human  Trafficking  Act;  Relief  for  Victims  of  Human  Trafficking  Fund. 

97-3-54.9.  Human  Trafficking  Act;  statewide  human  trafficking  coordinator;  du- 
ties. 

97-3-65.  Statutory  rape;  enhanced  penalty  for  forcible  sexual  intercourse  or 

statutory  rape  by  administering  certain  substances. 

97-3-104.  Crime  of  sexual  activity  between  certain  individuals  and  offenders 
incarcerated  in  correctional  facilities  or  on  correctional  supervision; 
sanctions. 

97-3-107.         Stalking;  aggravated  stalking;  penalties;  definitions. 


§  97-3-7.    Simple  assault;  aggravated  assault;  simple  domestic 
violence;  aggravated  domestic  violence. 

(l)(a)  A  person  is  guilty  of  simple  assault  if  he  (i)  attempts  to  cause  or 
purposely,  knowingly  or  recklessly  causes  bodily  injury  to  another;  (ii) 
negligently  causes  bodily  injury  to  another  v^ith  a  deadly  v^eapon  or  other 
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means  likely  to  produce  death  or  serious  bodily  harm;  or  (iii)  attempts  by 
physical  menace  to  put  another  in  fear  of  imminent  serious  bodily  harm; 
and,  upon  conviction,  he  shall  be  punished  by  a  fine  of  not  more  than  Five 
Hundred  Dollars  ($500.00)  or  by  imprisonment  in  the  county  jail  for  not 
more  than  six  (6)  months,  oi*  both. 

(b)  However,  a  person  convicted  of  simple  assault  (i)  upon  a  statewide 
elected  official,  law  enforcement  officer,  fireman,  emergency  medical  person- 
nel, public  health  personnel,  social  worker  or  family  protection  specialist  or 
family  protection  worker  employed  by  the  Department  of  Human  Services  or 
another  agency,  youth  detention  center  personnel,  training  school  juvenile 
care  worker,  any  county  or  municipal  jail  officer,  superintendent,  principal, 
teacher  or  other  instructional  personnel,  school  attendance  officer,  school  bus 
driver,  or  a  judge  of  a  circuit,  chancery,  county,  justice,  municipal  or  youth 
court  or  a  judge  of  the  Court  of  Appeals  or  a  justice  of  the  Supreme  Court, 
district  attorney,  legal  assistant  to  a  district  attorney,  county  prosecutor, 
municipal  prosecutor,  court  reporter  employed  by  a  court,  court  administra- 
tor, clerk  or  deputy  clerk  of  the  court,  or  public  defender,  while  such 
statewide  elected  official,  judge  or  justice,  law  enforcement  officer,  fireman, 
emergency  medical  personnel,  public  health  personnel,  social  worker,  family 
protection  specialist,  family  protection  worker,  youth  detention  center  per- 
sonnel, training  school  juvenile  care  worker,  any  county  or  municipal  jail 
officer,  superintendent,  principal,  teacher  or  other  instructional  personnel, 
school  attendance  officer,  school  bus  driver,  district  attorney,  legal  assistant 
to  a  district  attorney,  county  prosecutor,  municipal  prosecutor,  court  reporter 
employed  by  a  court,  court  administrator,  clerk  or  deputy  clerk  of  the  court, 
or  public  defender  is  acting  within  the  scope  of  his  duty,  office  or  employ- 
ment; (ii)  upon  a  legislator  while  the  Legislature  is  in  regular  or  extraordi- 
nary session  or  while  otherwise  acting  within  the  scope  of  his  duty,  office  or 
employment;  or  (iii)  upon  a  person  who  is  sixty-five  (65)  years  of  age  or  older 
or  a  person  who  is  a  vulnerable  adult,  as  defined  in  Section  43-47-5,  shall  be 
punished  by  a  fine  of  not  more  than  One  Thousand  Dollars  ($1,000.00)  or  by 
imprisonment  for  not  more  than  five  (5)  years,  or  both. 

(2)(a)  A  person  is  guilty  of  aggravated  assault  if  he  (i)  attempts  to  cause 
serious  bodily  injury  to  another,  or  causes  such  injury  purposely,  knowingly 
or  recklessly  under  circumstances  manifesting  extreme  indifference  to  the 
value  of  human  life;  (ii)  attempts  to  cause  or  purposely  or  knowingly  causes 
bodily  injury  to  another  with  a  deadly  weapon  or  other  means  likely  to 
produce  death  or  serious  bodily  harm;  or  (iii)  causes  any  injury  to  a  child  who 
is  in  the  process  of  boarding  or  exiting  a  school  bus  in  the  course  of  a 
violation  of  Section  63-3-615;  and,  upon  conviction,  he  shall  be  punished  by 
imprisonment  in  the  county  jail  for  not  more  than  one  (1)  year  or  in  the 
Penitentiary  for  not  more  than  twenty  (20)  years. 

(b)  However,  a  person  convicted  of  aggravated  assault  (i)  upon  a 
statewide  elected  official,  law  enforcement  officer,  fireman,  emergency  medi- 
cal personnel,  public  health  personnel,  social  worker,  family  protection 
specialist,  family  protection  worker  employed  by  the  Department  of  Human 
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Services  or  another  agency,  youth  detention  center  personnel,  training 
school  juvenile  care  worker,  any  county  or  municipal  jail  officer,  superinten- 
dent, principal,  teacher  or  other  instructional  personnel,  school  attendance 
officer,  school  bus  driver,  or  a  judge  of  a  circuit,  chancery,  county,  justice, 
municipal  or  youth  court  or  a  judge  of  the  Court  of  Appeals  or  a  justice  of  the 
Supreme  Court,  district  attorney,  legal  assistant  to  a  district  attorney, 
county  prosecutor,  municipal  prosecutor,  court  reporter  employed  by  a  court, 
court  administrator,  clerk  or  deputy  clerk  of  the  court,  or  public  defender, 
while  such  statewide  elected  official,  judge  or  justice,  law  enforcement  officer, 
fireman,  emergency  medical  personnel,  public  health  personnel,  social 
worker,  family  protection  specialist,  family  protection  worker,  youth  deten- 
tion center  personnel,  training  school  juvenile  care  worker,  any  county  or 
municipal  jail  officer,  superintendent,  principal,  teacher  or  other  instruc- 
tional personnel,  school  attendance  officer,  school  bus  driver,  district  attor- 
ney, legal  assistant  to  a  district  attorney,  county  prosecutor,  municipal 
prosecutor,  court  reporter  employed  by  a  court,  court  administrator,  clerk  or 
deputy  clerk  of  the  court,  or  public  defender  is  acting  within  the  scope  of  his 
duty,  office  or  employment;  (ii)  upon  a  legislator  while  the  Legislature  is  in 
regular  or  extraordinary  session  or  while  otherwise  acting  within  the  scope 
of  his  duty,  office  or  employment;  or  (iii)  upon  a  person  who  is  sixty-five  (65) 
years  of  age  or  older  or  a  person  who  is  a  vulnerable  adult,  as  defined  in 
Section  43-47-5,  shall  be  punished  by  a  fine  of  not  more  than  Five  Thousand 
Dollars  ($5,000.00)  or  by  imprisonment  for  not  more  than  thirty  (30)  years, 
or  both. 

(3)(a)  A  person  is  guilty  of  simple  domestic  violence  who: 

(i)  Attempts  to  cause  or  purposely,  knowingly  or  recklessly  causes 
bodily  injury  to  another; 

(ii)  Negligently  causes  bodily  injury  to  another  with  a  deadly  weapon 
or  other  means  likely  to  produce  death  or  serious  bodily  harm;  or 

(iii)  Attempts  by  physical  menace  to  put  another  in  fear  of  imminent 
serious  bodily  harm  when  the  offense  is  committed  against  a  current  or 
former  spouse  of  the  defendant  or  a  child  of  that  person,  a  person  living  as 
a  spouse  or  who  formerly  lived  as  a  spouse  with  the  defendant  or  a  child 
of  that  person,  a  parent,  grandparent,  child,  grandchild  or  someone 
similarly  situated  to  the  defendant,  a  person  who  has  a  current  or  former 
dating  relationship  with  the  defendant,  or  a  person  with  whom  the 
defendant  has  had  a  biological  or  legally  adopted  child. 

(b)  Upon  conviction,  the  defendant  shall  be  punished  by  a  fine  of  not 
more  than  Five  Hundred  Dollars  ($500.00)  or  by  imprisonment  in  the  county 
jail  for  not  more  than  six  (6)  months,  or  both,  except  that  upon  a  third  or 
subsequent  conviction  of  simple  domestic  violence  under  this  section  or  a 
substantially  similar  law  of  another  state,  of  the  United  States,  or  of  a 
federally  recognized  Native  American  tribe,  whether  against  the  same  or 
another  victim,  the  defendant  shall  be  guilty  of  a  felony  and  sentenced  to  a 
term  of  imprisonment  not  less  than  five  (5)  nor  more  than  ten  (10)  years.  In 
determining  the  number  of  prior  simple  domestic  violence  convictions  for 
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purposes  of  imposing  punishment  under  this  section,  the  court  shall  disre- 
gard any  conviction  occurring  more  than  seven  (7)  years  before  the  simple 
domestic  violence  offense  in  question. 

(c)  In  sentencing,  the  court  shall  consider  as  an  aggravating  factor 
whether  the  crime  was  committed  in  the  physical  presence  or  hearing  of  a 
child  under  sixteen  (16)  years  of  age  who  was,  at  the  time  of  the  offense, 
living  within  either  the  residence  of  the  victim,  the  residence  of  the 
perpetrator,  or  the  residence  where  the  offense  occurred. 

(4)  (a)  A  person  is  guilty  of  aggravated  domestic  violence  who: 

(i)  Attempts  to  cause  serious  bodily  injury  to  another,  or  causes  such 
an  injury  purposely,  knowingly  or  recklessly  under  circumstances  mani- 
festing extreme  indifference  to  the  value  of  human  life; 

(ii)  Attempts  to  cause  or  purposely  or  knowingly  causes  bodily  injury 
to  another  with  a  deadly  weapon  or  other  means  likely  to  produce  death  or 
serious  bodily  harm;  or 

(iii)  Strangles,  or  attempts  to  strangle  a  current  or  former  spouse  of 
the  defendant  or  a  child  of  that  person,  a  person  living  as  a  spouse  or  who 
formerly  lived  as  a  spouse  with  the  defendant  or  a  child  of  that  person,  a 
parent,  grandparent,  child,  grandchild  or  someone  similarly  situated  to 
the  defendant,  a  person  who  has  a  current  or  former  dating  relationship 
with  the  defendant,  or  a  person  with  whom  the  defendant  has  had  a 
biological  or  legally  adopted  child. 

(b)  Upon  conviction,  the  defendant  shall  be  punished  by  imprisonment 
in  the  custody  of  the  Department  of  Corrections  for  not  less  than  two  (2) 
years  nor  more  than  twenty  (20)  years,  except  that,  upon  a  third  or 
subsequent  conviction  of  aggravated  domestic  violence,  whether  against  the 
same  or  another  victim,  the  defendant  shall  be  guilty  of  a  felony  and 
sentenced  to  a  term  of  imprisonment  of  not  less  than  ten  (10)  nor  more  than 
twenty  (20)  years.  In  determining  the  number  of  prior  aggravated  domestic 
violence  convictions  for  purposes  of  imposing  punishment  under  this  section, 
the  court  shall  disregard  all  such  convictions  occurring  more  than  seven  (7) 
years  before  to  the  aggravated  domestic  violence  offense  in  question. 

(c)  In  sentencing,  the  court  shall  consider  as  an  aggravating  factor 
whether  the  crime  was  committed  in  the  physical  presence  or  hearing  of  a 
child  under  sixteen  (16)  years  of  age  who  was,  at  the  time  of  the  offense, 
living  within  either  the  residence  of  the  victim,  the  residence  of  the 
perpetrator,  or  the  residence  where  the  offense  occurred. 

(d)  Reasonable  discipline  of  a  child,  such  as  spanking,  is  not  an  offense 
under  this  subsection  (4). 

(e)  A  person  convicted  of  aggravated  domestic  violence  shall  not  be 
eligible  for  parole  under  the  provisions  of  Section  47-7-3(1)  (c)  until  he  shall 
have  served  one  (1)  year  of  his  sentence. 

(5)  For  the  purposes  of  this  section: 

(a)  "Strangle"  means  to  restrict  the  flow  of  oxygen  or  blood  by  inten- 
tionally applying  pressure  on  the  neck,  throat  or  chest  of  another  person  by 
any  means  or  to  intentionally  block  the  nose  or  mouth  of  another  person  by 
any  means. 
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(b)  "Dating  relationship"  means  a  social  relationship  as  defined  in 
Section  93-21-3. 

(6)  Every  conviction  of  domestic  violence  may  require  as  a  condition  of  any 
suspended  sentence  that  the  defendant  participate  in  counseling  or  treatment 
to  bring  about  the  cessation  of  domestic  abuse.  The  defendant  may  be  required 
to  pay  all  or  part  of  the  cost  of  the  counseling  or  treatment,  in  the  discretion  of 
the  court. 

(7)  When  investigating  allegations  of  a  violation  of  subsection  (3)  or  (4)  of 
this  section,  law  enforcement  officers  shall  utilize  the  form  prescribed  for  such 
purposes  by  the  Office  of  the  Attorney  General  in  consultation  with  the  sheriff's 
and  police  chief's  associations.  However,  failure  of  law  enforcement  to  utilize 
the  uniform  offense  report  shall  not  be  a  defense  to  a  crime  charged  under 
subsection  (3)  or  (4)  of  this  section. 

(8)  In  any  conviction  of  assault  as  described  in  any  subsection  of  this 
section  which  arises  from  an  incident  of  domestic  violence,  the  sentencing 
order  shall  include  the  designation  "domestic  violence."  The  court  clerk  shall 
enter  the  disposition  of  the  matter  into  the  corresponding  uniform  offense 
report. 

SOURCES:  Codes,  1857,  ch.  64,  art.  18;  1871,  §  2497;  1880,  §  2711;  1892,  §  967; 
1906,  §  1043;  Hemingway's  1917,  §  771;  1930,  §  787;  1942,  §  2011;  Laws, 
1974,  ch.  458,  §  1;  Laws,  1992,  ch.  431,  §  2;  Laws,  1993,  ch.  580,  §  1;  Laws, 
1998,  ch.  425,  §  1;  Laws,  1998,  ch.  525,  §  1;  Laws,  1999,  ch.  552,  §  2;  Laws, 
2000,  ch.  552,  §  1;  Laws,  2001,  ch.  566,  §  1;  Laws,  2002,  ch.  353,  §  1;  Laws, 
2004,  ch.  489,  §  9;  Laws,  2006,  ch.  589,  §  1;  Laws,  2006,  ch.  600,  §  11;  Laws, 
2007,  ch.  589,  §  10;  Laws,  2008,  ch.  391,  §  2;  Laws,  2008,  ch.  553,  §  1;  Laws, 
2009,  ch.  433,  §  3;  Laws,  2010,  ch.  536,  §  1;  Laws,  2011,  ch.  481,  §  3;  Laws, 
2012,  ch.  514,  §  8;  Laws,  2013,  ch.  565,  §  1,  eff  from  and  after  July  1,  2013. 

Joint  Legislative  Committee  Note  —  Section  2  of  ch.  391,  Laws  of  2008,  effective 
July  1,  2008  (approved  March  31,  2008),  amended  this  section.  Section  1  of  ch.  553, 
Laws  of  2008,  effective  July  1,  2008  (approved  May  10,  2008),  also  amended  this  section. 
As  set  out  above,  this  section  reflects  the  language  of  Section  1  of  ch.  553,  Laws  of  2008, 
which  contains  language  that  specifically  provides  that  it  supersedes  §  97-3-7  as 
amended  by  Laws  of  2008,  ch.  391. 

Editor's  Note  —  Near  the  end  of  both  (1)  and  (2)  there  is  a  reference  to  "vulnerable 
adult  as  defined  in  Section  43-47-5."  Laws  of  2010,  ch.  357,  amended  Section  43-47-5 
and  substituted  "vulnerable  person"  for  "vulnerable  adult." 

Amendment  Notes  —  The  2007  amendment  inserted  "youth  detention  center 
personnel,  any  county  or  municipal  jail  officer"  ever3rwhere  it  appears  in  (1)  and  (2); 
added  (7),  and  redesignated  former  (7)  as  present  (8);  and  added  the  last  sentence  in  (8). 

The  first  2008  amendment  (ch.  391),  in  (3)  and  (4),  inserted  "a  person  living  as  a 
spouse  or  who  formerly  lived  as  a  spouse  with  the  defendant,  other  persons  related  by 
consanguinity  or  affinity  who  reside  with  or  formerly  resided  with  the  defendant,"  and 
inserted  "or  former"  preceding  "dating  relationship";  and  in  (5),  substituted  "as  defined 
in  Section  93-21-3"  for  "of  a  romantic  or  intimate  nature." 

The  second  2008  amendment  (ch.  553)  inserted  "training  school  juvenile  care  worker" 
ever3rwhere  it  appears  in  (1)  and  (2);  added  (c)  in  the  second  sentences  of  (1)  and  (2);  and 
made  minor  stylistic  changes. 

The  2009  amendment  inserted  "or  a  child  of  that  person"  both  times  it  appears  in  the 
first  sentence  of  (3)  and  (4);  and  deleted  the  former  last  sentence  in  (7),  which  read:  "In 
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cases  in  which  the  investigation  results  in  an  arrest,  a  copy  of  the  offense  report  shall 
be  provided  to  the  Office  of  the  Attorney  General." 

The  2010  amendment  rewrote  the  first  paragraph  of  (4),  and  added  the  second 
paragraph. 

The  2011  amendment  inserted  item  (c)  in  the  first  sentence  in  (2)  and  made  a  related 
change. 

The  2012  amendment  rewrote  the  first  two  sentences  in  (3)  and  (4);  added  the  last 
sentence  in  (7);  rewrote  the  last  sentence  in  (8);  and  made  minor  stylistic  changes 
throughout. 

The  2013  amendment  rewrote  (3),  (4)  and  (5)  by  adding  the  designators  in  order  to 
clarify  the  elements  of  domestic  violence  and  to  revise  the  punishments. 

Cross  References  —  Mississippi  Protection  Order  Registry,  see  §  93-21-25. 
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1.  In  general;  definitions  and  distinc- 

tions. 

2.  Intent;  generally. 

3.  — Sufficiency  of. 

4.  Deadly  weapon. 

5.  Indictment  or  affidavit;  generally. 

6.  — Sufficiency  of. 

7.  Defenses;  generally. 
7.5.  —  Insanity. 

8.  —  Self-defense. 
9.5.  Double  jeopardy. 

10.  Evidence;  generally. 

11.  — Admissibility. 

12.  Nature  of  injuries. 

13.  Other  offenses  or  conduct. 

15.  —  Sufficiency. 

16.  Charge  or  conviction  support- 
able. 

17.  Charge  or  conviction  unsupport- 

able. 

19.  Instructions;  generally. 

22.  —Self-defense. 

23.  —  Lesser  offense. 

25.  Conviction  of  lesser  crime. 

26.  Sentence. 

28.  Miscellaneous. 

1.  In  general;  definitions  and  distinc- 
tions. 

Where  an  altercation  begins  with  a 
simple  assault  but  as  a  matter  of  law 
escalates  in  a  continuous  sequence  of 
events  to  an  aggravated  assault,  the 
simple  assault  is  subsumed  into  the  ag- 
gravated assault.  Downs  v.  State,  962  So. 
2d  1255  (Miss.  2007). 

Under  Mississippi  law,  domestic  vio- 
lence, as  defined  in  Miss.  Code  Ann.  §  97- 
3-7(3),  is  not  a  lesser-included  offense  of 
kidnapping,  a  violation  of  Miss.  Code  Ann. 


§  97-3-53,  because  the  two  are  indepen- 
dent crimes  with  distinct  elements;  the 
elements  of  domestic  violence  are  not 
among  the  elements  of  kidnapping.  Busby 
V.  State,  956  So.  2d  1112  (Miss.  Ct.  App. 
2007). 

Defendant,  who  was  convicted  of  kid- 
napping, a  violation  of  Miss.  Code  Ann. 
§  97-3-53,  was  not  entitled  to  a  jury  in- 
struction on  domestic  violence  under 
Miss.  Code  Ann.  §  97-3-7(3)  as  a  lesser 
included  offense  because  the  two  were 
independent  crimes  with  distinct  ele- 
ments. Busby  V.  State,  956  So.  2d  1112 
(Miss.  Ct.  App.  2007). 

2.  Intent;  generally. 

3.  — Sufficiency  of. 

Defendant's  conviction  for  burglary  of  a 
dwelling,  in  violation  of  Miss,  Code  Ann. 
§  97-17-23(1),  was  supported  by  the  evi- 
dence because  defendant  crashed  through 
a  glass  window  and  advanced  briskly 
upon  one  victim  with  hands  raised,  in 
what  was  described  as  a  threatening  ges- 
ture; hence,  the  evidence  was  sufficient  to 
infer  that  defendant  intended  to  commit 
an  assault  under  Miss.  Code  Ann.  §  97-3- 
7(1).  Walker  v.  State,  21  So.  3d  663  (Miss. 
Ct.  App.  2009),  writ  of  certiorari  denied  by 
20  So.  3d  680,  2009  Miss.  LEXIS  578 
(Miss.  2009). 

Defendant's  conviction  for  simple  as- 
sault upon  a  law  enforcement  officer  pur- 
suant to  Miss.  Code  Ann.  §  97-3-7(l)(a) 
was  appropriate  because  an  officer's  testi- 
mony that  defendant,  while  resisting  ar- 
rest, swung  the  handcuffs  at  him,  sup- 
ported the  inference  that  she  did  so 
purposely  and  knowingly.  There  was  no 
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evidence  concerning  the  distances  in- 
volved that  would  have  cast  doubt  upon 
the  veracity  of  the  officers'  testimonies 
that  defendant  swung  the  handcuffs  at 
the  first  officer,  who  ducked,  which  per- 
mitted the  handcuffs  to  strike  the  other 
officer  in  the  face.  Hitt  v.  State,  988  So.  2d 
939  (Miss.  Ct.  App.  2008). 

4.  Deadly  weapon. 

Assault  conviction  was  affirmed  where 
defendant's  use  of  hands  and  fists  to  strike 
the  victim  constituted  a  means  likely  to 
produce  serious  bodily  harm,  which  was 
sufficient  under  Miss.  Code  Ann.  §  97-3- 
7(2)(b).  Parks  v.  State,  930  So.  2d  383 
(Miss.  2006). 

Defendant's  challenge  to  his  conviction 
for  aggravated  assault  under  Miss.  Code 
Ann.  §  97-3-7  on  the  grounds  that  the 
butt  of  his  gun  was  not  a  dangerous 
weapon  was  without  merit  because  it  was 
within  the  province  of  the  jury  to  deter- 
mine whether  or  not  the  use  of  the  gun  as 
a  bludgeoning  instrument  made  it  a 
deadly  weapon.  Beyers  v.  State,  930  So.  2d 
456  (Miss.  Ct.  App.  2006). 

5.  Indictment  or  affidavit;  generally. 

6.  — Sufficiency  of. 

In  a  28  U.S.C.S.  §  2254  proceeding 
which  a  pro  se  state  inmate  argued  that 
his  indictment  was  defective  because  it 
did  not  contain  the  word  serious  as  re- 
quired by  Miss.  Code  Ann.  §  97-3-7(2)(a), 
that  claim  was  examined  and  rejected  by 
the  Mississippi  Court  of  Appeals,  and  pro- 
vided no  basis  for  habeas  relief.  White  v. 
Epps,  —  F.  Supp.  2d  — ,  2010  U.S.  Dist. 
LEXIS  33009  (S.D.  Miss.  Apr.  2,  2010). 

Defendant's  argument  that  his  convic- 
tions for  aggravated  assault  on  law  en- 
forcement officers  should  be  reversed  and 
remanded  or  that  he  should  be  resen- 
tenced on  the  lesser  charge  of  simple  as- 
sault on  law  enforcement  officers  was 
without  merit.  The  heading  of  defendant's 
indictment  stated  that  he  was  being 
charged  with  aggravated  assault  on  a  law 
enforcement  officer  and  the  counts  stated 
that  statute  under  which  he  was  charged; 
thus,  it  was  clear  from  the  indictment  that 
he  injured  the  two  police  officers  with  a 
deadly  weapon.  Mayers  v.  State,  42  So.  3d 
33  (Miss.  Ct.  App.  2010),  writ  of  certiorari 


denied  by  42  So.  3d  24,  2010  Miss.  LEXIS 
437  (Miss.  2010). 

Indictment  for  aggravated  assault, 
Miss.  Code  Ann.  §  97-3-7  (Rev.  2006),  was 
not  fatally  defective  because  it  did  not 
need  to  specify  an  overt  act  of  attempt 
where  defendant  was  not  indicted  under 
the  general  attempt  statute.  Miss.  Code 
Ann.  §  97-1-7  (Rev.  2006).  Thus,  the  pre- 
vious decision  in  Joshua  v.  State,  445  So. 
2d  221  (Miss.  1984),  which  held  that  that 
the  separate  elements  of  attempt  had  to 
be  set  out  in  a  criminal  indictment  for 
aggravated  assault,  was  expressly  over- 
ruled. Brooks  V.  State,  18  So.  3d  833  (Miss. 
2009). 

Where  the  evidence  showed  that  appel- 
lant used  a  deadly  weapon  to  strike  his 
current  spouse  and  to  shoot  the  other 
victim,  the  State  showed  intent  to  cause 
bodily  injury  with  a  deadly  weapon.  The 
indictment  charging  him  with  aggravated 
assault  under  Miss.  Code  Ann.  §  97-3- 
7(2)(b)  and  aggravated  domestic  violence 
under  Miss.  Code  Ann.  §  97-3-7(4)  was 
not  defective;  defendant  pleaded  guilty  to 
both  counts.  McComb  v.  State,  986  So.  2d 
1087  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari dismissed  by  36  So.  3d  455,  2010 
Miss.  LEXIS  285  (Miss.  2010). 

Aggravated  assault  indictment  was  not 
defective  for  failing  to  allege  serious 
bodily  injury  because  the  injury  in  ques- 
tion was  inflicted  with  a  deadly  weapon. 
Crawford  v.  State,  972  So.  2d  44  (Miss.  Ct. 
App.  2008). 

Motion  for  post-conviction  relief  was  de- 
nied based  on  an  amended  indictment  in 
an  aggravated  assault  case  because  the 
failure  to  include  the  phrase  "thereby 
manifesting  extreme  indifference  to  the 
value  of  human  life"  was  not  erroneous 
since  this  was  not  an  element  of  the  crime; 
moreover,  all  of  the  requirements  for  in- 
dictments under  Miss.  Unif.  Cir.  &  Cty.  R. 
7.06  were  met.  Nichols  v.  State,  955  So.  2d 
962  (Miss.  Ct.  App.  2007). 

7.  Defenses;  generally. 

In  defendant's  trial  on  a  charge  of  mis- 
demeanor domestic  violence,  pursuant  to 
Miss.  Code  Ann.  §  97-3-7(3),  her  defense 
of  necessity  failed  because  defendant  did 
not  bite  the  victim,  her  husband,  to  avoid 
harm,  but  instead,  defendant  bit  him  to 
free  herself  to  leave  the  home;  there  was 
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no  evidence  to  suggest  that  defendant  felt 
she  was  in  imminent  danger  of  death  or 
serious  bodily  harm  to  others.  Anderson  v. 
State,  102  So.  3d  304  (Miss.  Ct.  App. 

2012)  ,  writ  of  certiorari  dismissed  by  105 
So.  3d  326,  2013  Miss.  LEXIS  37  (Miss. 

2013)  . 

7.5.  —  Insanity. 

Even  though  counsel  was  deficient  in 
failing  to  pursue  an  insanity  defense  in  an 
aggravated  assault  case,  defendant  was 
not  prejudiced  thereby  because  the 
M'Naghten  test  was  not  satisfied;  defen- 
dant understood  the  consequences  of  his 
actions.  Defendant  stated  that  he  shot  his 
stepfather  for  "messing  with  his  mother's 
mind."  Epps  v.  State,  984  So.  2d  1042 
(Miss.  Ct.  App.  2008). 

8.  —  Self-defense. 

In  defendant's  trial  on  a  charge  of  mis- 
demeanor domestic  violence,  pursuant  to 
Miss.  Code  Ann.  §  97-3-7(3),  her  claim  of 
self-defense  failed  because  there  was  no 
evidence  to  suggest  that  defendant  feared 
the  victim,  her  husband,  would  hurt  her 
or  cause  her  some  great  bodily  harm; 
defendant's  actions  were  made  to  escape 
the  victim's  restraint  and  leave  the  home 
and  the  evidence  supported  a  conclusion 
that  defendant  presented  a  threat  of  dan- 
ger and  great  bodily  harm  to  herself  and 
others.  Anderson  v.  State,  102  So.  3d  304 
(Miss.  Ct.  App.  2012),  writ  of  certiorari 
dismissed  by  105  So.  3d  326,  2013  Miss. 
LEXIS  37  (Miss.  2013). 

Defendant's  convictions  for  aggravated 
assault  in  violation  of  Miss.  Code  Ann. 
§  97-3-7(2)  were  improper  because  the 
evidence  indicated  that  defendant  was 
acting  in  necessary  self-defense  when  the 
projectiles  from  his  firearm  struck  the 
bystanders.  Defendant  had  no  unlawful 
intent  to  cause  bodily  injury  to  the  by- 
standers with  a  deadly  weapon  and  he  did 
not  act  recklessly  under  circumstances 
manifesting  extreme  indifference  to  the 
value  of  human  life;  at  that  moment  in  the 
conflict,  defendant  was  attempting  to  pre- 
serve his  own  life.  Rogers  v.  State,  994  So. 
2d  792  (Miss.  Ct.  App.  2008),  writ  of  cer- 
tiorari denied  by  998  So.  2d  1010,  2008 
Miss.  LEXIS  668  (Miss.  2008). 

State  was  not  required  to  prove  that 
defendant  was  not  acting  with  self  defense 


in  order  to  prove  a  conviction  for  aggra- 
vated assault  under  Miss.  Code  Ann. 
§  97-3-7(2)(b).  Beyers  v.  State,  930  So.  2d 
456  (Miss.  Ct.  App.  2006). 

9.5.  Double  jeopardy. 

Defendant  was  not  subject  to  double 
jeopardy,  even  though  defendant  was  is- 
sued a  citation  for  resisting  arrest  and 
was  later  convicted  of  simple  assault  on  a 
law  enforcement  officer,  where  a  clear 
reading  of  the  statutes  established  that 
the  two  offenses  contained  an  element 
that  was  lacking  from  the  other.  Roncali  v. 
State,  980  So.  2d  959  (Miss.  Ct.  App. 
2008). 

Defendant's  claim  of  double  jeopardy, 
pursuant  to  the  Fifth  Amendment,  was 
without  merit  where  application  of  the 
Blockburger  test  revealed  that  elements 
of  each  of  the  crimes  of  shooting  into  a 
vehicle.  Miss.  Code  Ann.  §  97-25-47,  and 
aggravated  assault.  Miss.  Code  Ann. 
§  97-3-7(2)  were  not  contained  in  the 
other.  Graves  v.  State,  969  So.  2d  845 
(Miss.  2007). 

10.  Evidence;  generally. 

Defendant's  convictions  for  murder  and 
aggravated  assault,  under  Miss.  Code 
Ann.  §§  97-3-19(1),  97-3-7(2),  were  not 
against  the  weight  of  the  evidence  because 
allowing  the  verdict  to  stand  would  not 
have  sanctioned  an  unconscionable  injus- 
tice because  there  was  nothing  that  would 
have  led  an  appellate  court  to  disagree 
with  a  jury's  assessment  of  the  conflicting 
testimony  with  which  it  was  presented. 
Readus  v.  State,  997  So.  2d  941  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  by 
999  So.  2d  852,  2009  Miss.  LEXIS  27 
(Miss.  2009). 

Conviction  for  aggravated  assault  un- 
der Miss.  Code  Ann.  §  97-3-7(2)(b)  was 
supported  by  the  weight  of  the  evidence 
because  witnesses  testifled  that  defendant 
was  actively  engaged  in  a  drunken  fight,  a 
friend  of  defendant's  testified  that  deadly 
force  was  not  necessary,  defendant  admit- 
ted wielding  a  knife,  no  evidence  was 
presented  that  the  injuries  were  from  an- 
other source,  and  someone  observed  de- 
fendant stab  a  victim  after  blinding  him 
with  a  shirt;  therefore,  a  new  trial  was  not 
warranted.  Lackie  v.  State,  971  So.  2d  601 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
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denied  by  973  So.  2d  244,  2007  Miss. 
LEXIS  683  (Miss.  2007). 

11.  —  Admissibility. 

Defendant's  convictions  for  capital  mur- 
der in  violation  of  Miss.  Code  Ann.  §  97- 
3-19(2)(e),  aggravated  assault  in  violation 
of  Miss.  Code  Ann.  §  97-3-7(2),  and  con- 
spiracy to  commit  aggravated  assault 
were  appropriate  because  the  victim's  au- 
topsy photographs  were  admissible  since 
their  probative  value  was  not  outweighed 
by  any  danger  of  undue  prejudice  and 
since  there  was  a  meaningful  evidentiary 
purpose.  Williams  v.  State,  3  So.  3d  105 
(Miss.  2009). 

In  a  case  in  which  defendant  was  con- 
victed of  violating  Miss.  Code  Ann.  §  97- 
3-7(2)(b),  the  trial  judge  did  not  err  by  not 
admitting  evidence  of  the  victim's  contin- 
ued intimacy  with  defendant  after  the 
assault.  Defendant  had  argued  that  such 
evidence  might  be  relevant  in  assessing 
her  veracity,  but  the  trial  judge  would  not 
allow  the  testimony  into  evidence  finding 
that  any  subsequent  fraternization  be- 
tween defendant  and  the  victim  was  irrel- 
evant; the  trial  judge  stated  that  the 
crime  was  committed  not  only  against  the 
victim  but  also  against  the  laws  of  the 
State  of  Mississippi,  and  defendant  cited 
no  relevant  authority  for  the  appellate 
court  to  determine  otherwise.  Carter  v. 
State,  995  So.  2d  847  (Miss.  Ct.  App. 
2008). 

12.  Nature  of  injuries. 

Trial  court  did  not  abuse  its  discretion 
by  allowing  the  prosecution  to  display  the 
injured  child  to  the  jury  because:  (1)  under 
Miss.  Const.  Art.  3,  §  26A  and  Miss.  Code 
Ann.  §  99-43-21  (Rev.  2007),  the  victim 
had  the  right  to  be  present  and  be  heard 
during  the  criminal  proceedings;  (2)  the 
State  was  required  to  offer  proof  of  serious 
bodily  injury  in  order  to  convict  defendant 
of  aggravated  assault;  and  (3)  the  proba- 
tive value  of  the  jury's  viewing  the  child's 
injuries  was  not  substantially  outweighed 
by  unfair  prejudice  to  defendant.  Harris  v. 
State,  979  So.  2d  721  (Miss.  Ct.  App. 
2008). 

In  order  to  prove  a  conviction  for  aggra- 
vated assault  in  violation  of  Miss.  Code 
Ann.  §  97-3-7(2)(b),  the  state  was  not  re- 
quired to  show  that  the  victim  suffered 


serious  bodily  injury,  but  was  only  re- 
quired to  show  that  defendant's  injurious 
action  was  likely  to  cause  such  a  result. 
Beyers  v.  State,  930  So.  2d  456  (Miss.  Ct. 
App.  2006). 

13.  Other  offenses  or  conduct. 

Defendant  was  entitled  to  a  new  trial  as 
to  an  aggravated  assault  count  because  a 
retroactive  misjoinder  occurred  as  the  ad- 
mission into  evidence  by  stipulation  of 
defendant's  prior  felony  conviction  regard- 
ing a  felon  in  possession  of  a  knife  count, 
when  the  evidence  was  insufficient  to  sus- 
tain the  felon  in  possession  count,  preju- 
diced defendant's  defense  on  the  aggra- 
vated assault  count.  Williams  v.  State,  37 
So.  3d  717  (Miss.  Ct.  App.  2010). 

In  a  case  in  which  defendant  appealed 
his  conviction  for  violating  Miss.  Code 
Ann.  §  97-3-7(2)(a),  he  unsuccessfully  ar- 
gued that  the  trial  court  erred  in  allowing 
the  victim's  wife  to  testify  about  an  en- 
counter she  and  defendant  had  months 
after  the  incident.  Defendant  contended 
that  the  wife's  testimony  was  not  relevant, 
and  its  prejudicial  effect  outweighed  its 
probative  value  in  violation  of  Miss.  R. 
Evid.  403,  but  the  evidence  was  offered  to 
show  defendant's  state  of  mind  on  the  day 
of  the  assault;  the  trial  court  weighed  the 
probative  value  of  the  evidence  against 
the  potential  for  undue  prejudice.  David  v. 
State,  29  So.  3d  129  (Miss.  Ct.  App.  2010). 

In  defendant's  trial  on  a  charge  of  ag- 
gravated assault  for  stabbing  the  woman 
with  whom  he  lived,  the  trial  court  erred 
in  permitting  the  prosecutor  to  inquire 
into  the  details  of  defendant's  previous 
conviction  for  aggravated  assault  for 
shooting  a  woman.  The  error  was  not 
harmless  because  evidence  of  defendant's 
prior  conviction  for  the  same  crime  of 
aggravated  assault  was  highly  prejudicial 
and  because  it  permitted  the  exact  infer- 
ence that  Miss.  R.  Evid.  404(b)  sought  to 
prevent.  Thomas  v.  State,  19  So.  3d  130 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  19  So.  3d  82,  2009  Miss.  LEXIS 
485  (Miss.  2009). 

In  defendant's  trial  on  a  charge  of  ag- 
gravated assault  for  stabbing  the  woman 
with  whom  he  lived,  the  trial  court  erred 
in  permitting  the  prosecutor  to  inquire 
into  the  details  of  his  previous  conviction 
for  aggravated  assault  for  shooting  a 
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woman.  Although  the  prosecutor  argued 
that  the  evidence  was  admissible  under 
Miss.  R.  Evid.  404(b)  to  show  motive, 
opportunity,  or  intent  because  it  was  evi- 
dence that  defendant  liked  to  assault 
women,  there  was  no  proof  that  defen- 
dant's conviction  for  shooting  another 
woman  years  earlier  had  any  effect  upon 
his  motive,  opportunity,  or  intent  to  stab 
his  current  victim.  Thomas  v.  State,  19  So. 
3d  130  (Miss.  Ct.  App.  2009),  writ  of  cer- 
tiorari denied  by  19  So.  3d  82,  2009  Miss. 
LEXIS  485  (Miss.  2009). 

Defendant's  conviction  for  aggravated 
domestic  violence  against  his  girlfriend 
pursuant  to  Miss.  Code  Ann.  §  97-3-7(4) 
was  appropriate  because  defendant's 
statements  in  which  he  alluded  to  prior 
domestic  violence  were  admissible  under 
Miss.  R.  Evid.  404(b)  to  show  the  absence 
of  an  accident;  additionally,  the  circuit 
court  did  not  abuse  its  discretion  when  it 
found  that  the  evidence  was  more  proba- 
tive then  prejudicial.  Fugate  v.  State,  951 
So.  2d  604  (Miss.  Ct.  App.  2007). 

Defendant's  conviction  for  aggravated 
assault  in  violation  of  Miss.  Code  Ann. 
§  97-3-7(2 )(b)  was  appropriate  because 
the  testimony  provided  by  the  victim  and 
another  dispelled  the  argument  in  sup- 
port of  allowing  testimony  under  Miss.  R. 
Evid.  404(a)(2)  to  prove  a  character  trait 
for  violence  on  the  part  of  the  victim;  the 
evidence  at  issue  failed  to  demonstrate 
that  the  victim  was  the  initial  aggressor 
during  a  prior  incident.  Gates  v.  State,  936 
So.  2d  335  (Miss.  2006). 

15.  —  Sufficiency. 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  aggravated  as- 
sault under  Miss.  Code  Ann.  §  97-3- 
7(2)(a)(ii)  because  defendant's  sister-in- 
law  testified  that  after  defendant 
threatened  and  hit  her  with  the  butt  of  the 
gun,  he  intentionally  shot  her.  Smith  v. 
State,  111  So.  3d  119  (Miss.  Ct.  App.  2013). 

Evidence  that  defendant  choked  the  vic- 
tim with  his  hands  until  she  nearly  passed 
out  was  sufficient  to  support  a  jury's  deci- 
sion that  defendant  was  guilty  of  aggra- 
vated assault.  Sellers  v.  State,  108  So.  3d 
456  (Miss.  Ct.  App.  2012),  writ  of  certio- 
rari denied  by  107  So.  3d  998,  2013  Miss. 
LEXIS  126  (Miss.  2013). 


Weight  of  the  evidence  supported  defen- 
dant's convictions  for  aggravated  assault 
and  conspiracy  to  commit  aggravated  as- 
sault because  defendant  did  not  specify 
any  contradictory  evidence  that  showed 
his  guilty  verdict  was  unconscionably  un- 
just. Moore  v.  State,  105  So.  3d  390  (Miss. 
Ct.  App.  2012),  writ  of  certiorari  denied  by 
109  So.  3d  567,  2013  Miss.  LEXIS  101 
(Miss.  2013). 

Sufficient  evidence  supported  defen- 
dant's conviction  for  misdemeanor  domes- 
tic violence,  pursuant  to  Miss.  Code  Ann. 
§  97-3-7(3),  because  the  911  dispatcher 
testified  the  victim,  who  was  defendant's 
husband,  stated  defendant  bit  him  during 
an  altercation,  pictures  of  the  victim's 
injuries  were  admitted  into  evidence,  and 
defendant  admitted  biting  the  victim;  the 
husband's  decision  not  to  cooperate  with 
the  prosecution  did  not  preclude  a  charge 
of  domestic  violence  against  defendant, 
pursuant  to  Miss.  Code  Ann.  §  99-3- 
7(3)(a).  Anderson  v.  State,  102  So.  3d  304 
(Miss.  Ct.  App.  2012),  writ  of  certiorari 
dismissed  by  105  So.  3d  326,  2013  Miss. 
LEXIS  37  (Miss.  2013). 

Evidence  was  legally  insufficient  to  sus- 
tain a  conviction  for  simple  assault  do- 
mestic violence  under  Miss.  Code  Ann. 
§  97-3-7  because  appellant  did  not  con- 
fess to  committing  the  assault,  there  was 
no  eyewitness  testimony,  and  there  were 
other  reasonable  hypotheses  consistent 
with  appellant's  innocence  as  to  how  an 
incident  occurred.  Inter  alia,  the  victim 
could  have  sustained  injuries  after  he 
attacked  appellant  first.  Mills  v.  City  of 
Water  Valley,  66  So.  3d  193  (Miss.  Ct.  App. 
2011). 

In  a  case  of  aggravated  assault  under 
Miss.  Code  Ann.  §  97-3-7(2)(b),  the  evi- 
dence was  sufficient  to  prove  defendant 
shot  the  victim  "purposely"  or  "knowingly" 
where  defendant  shot  the  victim  eight  or 
nine  times  following  an  argument  and 
was  aware  of  defendant's  actions  before 
and  after  the  shooting.  Williams  v.  State, 
61  So.  3d  981  (Miss.  Ct.  App.  2011). 

Evidence  was  sufficient  to  sustain  a 
conviction  for  simple  assault,  pursuant  to 
Miss.  Code  Ann.  §  99-19-81,  where  the 
assault  victim  testified  that  defendant  at- 
tacked her  with  a  knife  immediately  after 
defendant  fatally  stabbed  another  victim 
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in  the  chest.  Porter  v.  State,  33  So.  3d  535 
(Miss.  Ct.  App.  2010). 

While  defendant  and  the  State  pre- 
sented conflicting  testimony  in  defen- 
dant's aggravated  assault  trial,  the  ver- 
dict was  not  against  the  overwhelming 
weight  of  the  evidence  where  the  State's 
proof  met  the  elements  of  aggravated  as- 
sault pursuant  to  Miss.  Code  Ann.  §  97- 
3-7(2),  because  the  jury  was  the  sole  judge 
of  the  witnesses'  credibility.  Camper  v. 
State,  24  So.  3d  1072  (Miss.  Ct.  App. 
2010). 

Evidence  was  insufficient  to  support  de- 
fendant's convictions  for  aggravated  as- 
sault under  Miss.  Code  Ann.  §  97-3-7(2), 
and  other  crimes,  because,  by  limiting 
cross-examination,  the  jury  was  denied 
the  ability  to  properly  resolve  the  weight 
and  credibility  of  the  testimony  of  the  only 
witness  capable  of  identifying  the  perpe- 
trator. Therefore,  the  record  failed  to  re- 
flect beyond  a  reasonable  doubt  that  the 
error  complained  of  did  not  contribute  to 
the  verdict.  Mendenhall  v.  State,  18  So.  3d 
915  (Miss.  Ct.  App.  2009). 

Evidence  was  sufficient  to  convict  defen- 
dant of  aggravated  assault  where  defen- 
dant attempted  to  purposely  or  knowingly 
cause  bodily  injury  to  the  law  enforcement 
officers;  defendant  was  described  as  agi- 
tated, irate,  and  hostile,  and  he  made 
slashing  motions  at  the  deputies  with  a 
knife,  and  he  was  holding  his  son  in  front 
of  him  as  a  shield.  Babb  v.  State,  17  So.  3d 
100  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari denied  by  17  So.  3d  99,  2009  Miss. 
LEXIS  440  (Miss.  2009). 

In  defendant's  trial  for  kidnapping, 
sexual  battery,  and  aggravated  assault, 
the  evidence  was  sufficient  to  sustain  de- 
fendant's conviction  because  the  victim 
testifled  that  defendant  put  his  hand  over 
the  victim's  neck  and  began  choking  her; 
the  victim  also  testified  that  she  lost  con- 
sciousness, and  a  nurse  testified  that  the 
victim  suffered  petechiae  and  hemorrhag- 
ing to  her  eyes,  which  could  be  caused  by 
strangulation.  There  was  more  than  suffi- 
cient for  a  rational  trier  of  fact  to  find  the 
essential  elements  of  aggravated  assault. 
Moore  v.  State,  996  So.  2d  756  (Miss. 
2008). 

In  an  aggravated  domestic  assault  case, 
for  purposes  of  expert  testimony,  to  the 


extent  that  the  officer  blurred  the  line 
between  fact  and  opinion  testimony  with 
regard  to  his  testimony  that  he  would 
have  expected  defendant  to  have  more 
severe  injuries  if  he  had  been  defending 
himself  against  a  knife  attack,  any  error 
was  harmless  in  light  of  the  overwhelming 
weight  of  the  evidence  of  his  guilt,  includ- 
ing (1)  the  photographs  of  the  victim's 
injuries;  (2)  the  photographs  of  the  ironing 
board  he  used  to  beat  the  victim;  (3)  the 
photographs  of  defendant's  injuries;  and 
(4)  the  testimony  of  the  victim  and  her 
neighbor.  Hicks  v.  State,  6  So.  3d  1099 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  161  (Miss.  2009). 

As  the  trier  of  fact,  the  jury  found  that 
the  overwhelming  weight  of  the  evidence 
showed  that  defendant  deliberately  and 
knowingly  shot  the  husband  without  au- 
thority of  law  and  not  in  necessary  self- 
defense  and  thus  was  guilty  of  aggravated 
assault  under  Miss.  Code  Ann.  §  97-3- 
7(2).  The  court  found  no  error  with  such 
finding,  as  the  evidence  included  that  de- 
fendant and  her  husband  were  fighting, 
that  she  shot  him,  and  that  he  hit  her 
after  being  shot  in  an  effort  to  obtain  the 
gun;  thus,  the  trial  court  did  not  abuse  its 
discretion  in  denying  defendant's  motion 
for  a  new  trial.  Lawrence  v.  State,  3  So.  3d 
754  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  101  (Miss.  2009). 

Evidence  was  sufficient  to  convict  defen- 
dant of  two  counts  of  simple  assault  when 
the  testimony  presented  at  trial  showed 
that  defendant  had  pointed  an  assault 
rifle  at  police  officers.  McGregory  v.  State, 
979  So.  2d  12  (Miss.  Ct.  App.  2008). 

Where  defendant  and  his  cohort  had 
been  riding  around  discussing  ways  to 
make  money,  they  approached  the  victims' 
house,  knocked  on  the  door,  made  up  a 
story  about  running  out  of  gas,  then  shot 
two  victims,  and  fled  the  house  when  one 
of  the  victims'  did  not  go  down  after  being 
shot  multiple  times.  A  rational  juror  could 
have  found  beyond  a  reasonable  doubt 
that  defendant  aided  and  abetted  the 
crimes  of  armed  robbery  and  aggravated 
assault  in  violation  of  Miss.  Code  Ann. 
§  97-3-7.  Hughes  v.  State,  983  So.  2d  270 
(Miss.  2008),  writ  of  certiorari  denied  by 
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555  U.S.  1052,  129  S.  Ct.  633,  172  L.  Ed. 
2d  620,  2008  U.S.  LEXIS  8544,  77 
U.S.L.W.  3324  (2008). 

Sufficient  evidence  supported  defen- 
dant's conviction  for  aggravated  assault, 
in  violation  of  Miss.  Code  Ann.  §  97-3- 
7(2)(a),  where  defendant  admitted  to  dis- 
charging a  weapon  with  the  intent  to 
scare  the  victim,  and  aggravated  the  con- 
ditions of  the  crime  by  employing  a  deadly 
weapon.  Harris  v.  State,  970  So.  2d  151 
(Miss.  2007). 

Defendant's  convictions  for  the  simple 
assault  of  a  peace  officer  in  violation  of 
Miss.  Code  Ann.  §  97-3-7(1)  were  appro- 
priate because  the  evidence  was  sufficient. 
The  State  presented  ample  evidence  that 
defendant  attacked  the  officers  with 
punches  and  kicks  and  the  officers  testi- 
fied that  they  had  no  idea  what  the  pur- 
pose of  defendant's  actions  was  or  whether 
he  was  armed;  the  officers  also  admitted 
that  those  unknowns  and  defendant's 
physical  attacks  placed  them  in  fear  of 
imminent  serious  bodily  harm.  Graham  v. 
State,  967  So.  2d  670  (Miss.  Ct.  App. 
2007). 

Evidence  was  sufficient  to  sustain  de- 
fendant's conviction  for  aggravated  as- 
sault under  Miss.  Code  Ann.  §  97-3- 
7(2)(b)  and  was  not  against  the  weight  of 
the  evidence  because:  (1)  the  victim,  who 
was  renting  a  garage  apartment  from  the 
home  owner,  stated  that  when  he  first 
went  into  the  house,  defendant  was  in 
bed,  but  while  he  was  in  the  kitchen 
defendant  kicked  in  the  door  and  stated 
that  he  was  going  to  kill  the  victim;  (2)  the 
victim  testified  that  defendant  hit  and 
pushed  the  home  owner  against  the  wall 
then  began  attacking  him;  (3)  and  the 
victim  testified  that  he  eventually  over- 
powered defendant  and  threw  him  on  a 
bed,  but  not  before  defendant  stabbed  him 
while  he  was  coming  through  the  hall. 
White  V.  State,  958  So.  2d  241  (Miss.  Ct. 
App.  2007). 

Given  the  evidence  in  the  record,  a 
reasonable  juror  could  find  defendant 
guilty  of  aggravated  assault  beyond  a  rea- 
sonable doubt  under  Miss.  Code  Ann. 
§  97-3-7;  the  evidence  showed  that  defen- 
dant initiated  the  altercation,  struck  the 
first  blow,  and  repeatedly  stabbed  the  vic- 
tim. Bobo  V.  State,  953  So.  2d  282  (Miss. 
Ct.  App.  2007). 


Defendant's  convictions  for  aggravated 
assault  and  shooting  into  an  occupied 
dwelling  were  not  against  the  overwhelm- 
ing weight  of  the  evidence  because:  (1)  the 
victim  and  a  witness  testified  that  they 
told  police  right  away  that  defendant  was 
the  shooter;  (2)  the  victim's  mother  testi- 
fied that  one  week  before  the  shooting  the 
victim's  sister  and  defendant's  ex-girl- 
friend called  home  scared  because  defen- 
dant had  threatened  to  shoot  up  the  house 
or  to  set  it  on  fire;  (3)  the  victim's  mother 
testified  that  it  was  that  same  week  she 
spotted  defendant  trjdng  to  break  into  the 
home;  and  (4)  defendant's  brother-in-law 
testified  that  defendant  admitted  that  he 
shot  the  victim.  Brown  v.  State,  986  So.  2d 
308  (Miss.  Ct.  App.  2006),  reversed  by, 
remanded  by  986  So.  2d  270,  2008  Miss. 
LEXIS  340  (Miss.  2008). 

Evidence  was  sufficient  to  convict  defen- 
dant of  aggravated  assault,  despite  two 
witnesses'  recantations;  the  elements  of 
aggravated  assault  were  proven,  and  it 
was  the  jury's  responsibility  to  weigh  the 
credibility  of  the  witnesses'  testimony  at 
trial.  Townsend  v.  State,  939  So.  2d  796 
(Miss.  2006). 

Defendant's  conviction  for  aggravated 
assault  in  violation  of  Miss.  Code  Ann. 
97-3-7(2)  was  appropriate  because,  even 
though  a  DNA  report  itself  was  not  admit- 
ted into  evidence,  the  substance  of  its 
conclusion  was  before  the  jury  and  defen- 
dant failed  to  show  that  he  was  prejudiced 
by  not  possessing  the  report  until  the  first 
day  of  his  fourth  trial.  Curry  v.  State,  939 
So.  2d  785  (Miss.  2006). 

Evidence  was  sufficient  to  convict  defen- 
dant of  aggravated  assault  where  the  vic- 
tim testified  to  her  injuries  and  the  act 
itself,  and  defendant  presented  no  evi- 
dence to  contradict  this;  reasonable  minds 
could  have  found  beyond  a  reasonable 
doubt  that  defendant  was  guilty.  Brown  v. 
State,  934  So.  2d  1039  (Miss.  Ct.  App. 
2006). 

Sufficient  evidence  existed  to  convict 
defendant  of  aggravated  assault  because 
the  victim  and  the  husband  testified  that 
defendant  shot  the  victim,  two  defense 
witnesses  testified  that  defendant  shot  in 
the  direction  of  the  victim,  and  only  defen- 
dant denied  either  shooting  the  victim  or 
having  a  gun.  Smith  v.  State,  946  So.  2d 
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785  (Miss.  Ct.  App.  2006),  writ  of  certio- 
rari denied  en  banc  by  947  So.  2d  960, 
2007  Miss.  LEXIS  55  (Miss.  2007). 

16.  Charge  or  conviction  sup- 
portable. 

Evidence  presented  at  trial  was  suffi- 
cient to  support  defendant's  convictions  of 
aggravated  assault  (Miss.  Code  Ann. 
§  97-3-7(2)(a))  and  burglary  of  a  dwelling 
(Miss.  Code  Ann.  §  97-17-23),  as  it  estab- 
lished that  he  drove  two  men  to  pick  up  a 
crowbar  and  then  drove  them  to  the  vic- 
tim's house,  where  they  used  the  crowbar 
to  pry  open  the  door  and  assault  the 
victim;  moreover,  his  confession  estab- 
lished his  involvement  in  the  crimes.  Whi- 
taker  v  State,  —  So.  3d  — ,  2012  Miss. 
App.  LEXIS  481  (Miss.  Ct.  App.  Aug.  7, 
2012),  writ  of  certiorari  denied  by  2013 
Miss.  LEXIS  331  (Miss.  June  6,  2013). 

Defendant's  convictions  for  aggravated 
assault  and  conspiracy  to  commit  aggra- 
vated assault  were  sufficiently  supported 
by  the  evidence  because  the  jury  could 
have  reasonably  inferred  that  an  agree- 
ment existed  between  defendant  and  his 
nephews  to  help  defendant  carry  out  the 
assault.  Moore  v.  State,  105  So.  3d  390 
(Miss.  Ct.  App.  2012),  writ  of  certiorari 
denied  by  109  So.  3d  567,  2013  Miss. 
LEXIS  101  (Miss.  2013). 

Evidence  was  sufficient  to  convict  defen- 
dant of  aggravated  assault.  Though  a  wit- 
ness never  stated  that  she  saw  him  fire  a 
gun,  her  testimony  that  he  had  a  firearm 
and  was  near  the  scene  of  the  incident  just 
before  the  shooting,  that  he  was  running 
behind  her  holding  a  gun,  and  that  she 
then  heard  shooting,  constituted  circum- 
stantial evidence  to  that  effect.  Jones  v. 
State,  95  So.  3d  641  (Miss.  Aug.  23,  2012). 

TWal  court  did  not  err  by  denying  defen- 
dant's motion  for  a  directed  verdict  be- 
cause under  the  indictment,  which 
charged  defendant  with  attempted  aggra- 
vated assault  in  violation  of  Miss.  Code 
Ann.  §  97-3-7(2),  the  State  simply  had  to 
prove  that  defendant  attempted  to  cause 
bodily  injury  to  the  victim  with  a  deadly 
weapon,  and  based  on  the  evidence  pre- 
sented at  trial,  a  reasonable  jury  could 
have  concluded  that  defendant  intended 
to  cause  bodily  injury  to  the  victim  by 
using  a  deadly  weapon;  during  the  trial, 
the  victim  testified  that  he  was  involved  in 


an  altercation  with  defendant  on  the  day 
of  the  incident,  the  victim  and  witnesses 
all  testified  that  they  saw  defendant  raise 
a  gun  and  fire  the  gun  at  their  car,  and  a 
bullet  was  recovered  from  the  seal  of  the 
driver's  side  door,  which  was  where  the 
victim  was  sitting.  Johnson  v.  State,  50  So. 
3d  335  (Miss.  Ct.  App.  2010),  writ  of  cer- 
tiorari denied  by  50  So.  3d  1003,  2011 
Miss.  LEXIS  7  (Miss.  2011),  dismissed  by 
2012  U.S.  Dist.  LEXIS  120192  (N.D.  Miss. 
Aug.  24,  2012). 

Circuit  court  did  not  err  in  denying  a 
defendant's  motion  for  a  directed  verdict 
because  the  evidence  before  the  jury  was 
more  than  sufficient  to  sustain  a  finding  of 
guilty  of  aggravated  assault  in  violation  of 
Miss.  Code  Ann.  §  97-3-7(2);  the  evidence 
showed  that  defendant  shot  the  victim 
after  a  tussle  over  the  gun  had  transpired, 
and  regardless  of  whether  defendant  was 
attempting  to  pistol  whip  or  shoot  the 
victim,  there  was  still  sufficient  evidence 
to  show  that  defendant  knowingly  and 
purposely  caused  bodily  injury  to  the  vic- 
tim by  using  a  deadly  weapon.  Adams  v 
State,  33  So.  3d  1179  (Miss.  Ct.  App. 
2010). 

Defendant  was  properly  convicted  of 
aggravated  assault,  a  violation  of  Miss. 
Code  Ann.  §  97-3-7(2),  because,  although 
the  circuit  judge  abused  her  discretion  by 
prohibiting  defendant  from  developing 
evidence  to  impeach  the  victim's  earlier 
denial  of  bias  against  defendant,  due  to 
the  overwhelming  evidence  of  defendant's 
guilt,  the  complained  of  error  was  harm- 
less. Banks  v  State,  45  So.  3d  676  (Miss. 
Ct.  App.  2010). 

Defendant's  argument  that  the  State 
failed  to  prove  an  essential  element  of 
aggravated  assault  on  a  law  enforcement 
officer  because  he  did  not  knowingly  shoot 
the  law  enforcement  officers  was  without 
merit  Miss.  Code  Ann.  §  97-3-7(2).  Defen- 
dant asserted  that  he  thought  someone 
was  breaking  into  the  apartment  and  fired 
a  gun  toward  the  door  in  self-defense,  but 
the  appellate  court  stated  that  the  jury 
was  presented  with  sufficient  evidence  to 
determine  that  defendant  knew  or  should 
have  known  that  the  men  outside  his  door 
were  police  officers;  in  part,  an  officer 
testified  that  all  members  of  the  team 
were  announcing  their  presence  as  loudly 
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as  they  could.  Mayers  v.  State,  42  So.  3d 
33  (Miss.  Ct.  App.  2010),  writ  of  certiorari 
denied  by  42  So.  3d  24,  2010  Miss.  LEXIS 
437  (Miss.  2010). 

Defendant's  conviction  for  aggravated 
assault  in  violation  of  Miss.  Code  Ann. 
§  97-3-7(2)(b)  was  appropriate  because  it 
was  entirely  likely  for  reasonable  jurors  to 
conclude  that  the  act  of  attaching  a  home- 
made knife  to  the  end  of  a  crutch  and  then 
extending  the  crutch  in  the  vicinity  of  the 
victim's  head  and  neck  amounted  to  an 
attempt  at  causing  bodily  injury  with  a 
weapon  likely  to  cause  serious  bodily  in- 
jury Kendrick  v.  State,  21  So.  3d  1186 
(Miss.  Ct.  App.  2009). 

Defendant's  convictions  for  house  bur- 
glary, aggravated  assault  in  violation  of 
Miss.  Code  Ann.  §  97-3-7(2),  armed  rob- 
bery, and  auto  theft  were  proper  because 
the  evidence  was  sufficient.  In  part,  defen- 
dant severely  beat  the  victim,  demanded 
that  she  give  him  her  purse,  and  then  took 
her  purse,  a  gun,  and  a  set  of  keys  to  the 
victim's  vehicle.  The  victim  later  identi- 
fied defendant,  based  upon  her  own  inde- 
pendent recollection,  in  a  photographic 
lineup.  Brunner  v.  State,  37  So.  3d  645 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  36  So.  3d  455,  2010  Miss.  LEXIS 
323  (Miss.  2010). 

Conviction  for  aggravated  assault  un- 
der Miss.  Code  Ann.  §  97-3-7(2)  was  not 
contrary  to  the  weight  of  the  evidence 
because  the  State  was  not  required  to 
produce  an  actual  item  used  to  cut  the 
victim's  throat.  The  victim  testified  about 
her  stabbing  and  the  object  used,  and  she 
also  showed  the  jury  the  scars  on  her 
neck.  Ferryman  v.  State,  16  So.  3d  41 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  15  So.  3d  426,  2009  Miss.  LEXIS 
404  (Miss.  2009). 

Where  defendant  disarmed  his  victim 
and  fired  the  gun  in  the  victim's  direction 
and  into  a  crowded  nightclub,  killing  the 
victim  and  another  and  wounding  three 
others,  the  trial  court  did  not  err  in  deny- 
ing defendant's  motion  for  a  judgment 
notwithstanding  the  verdict  because  the 
evidence  was  sufficient  to  support  defen- 
dant's convictions  of  murder,  aggravated 
assault,  and  felon  in  possession  of  a  fire- 
arm. Roberson  v.  State,  19  So.  3d  95  (Miss. 
Ct.  App.  2009). 


Defendant's  conviction  for  aggravated 
assault  in  violation  of  Miss.  Code  Ann. 
§  97-3-7(2)  was  appropriate  even  though 
there  was  no  direct  proof  that  defendant 
intended  to  cause  serious  bodily  injury  to 
the  victim  because  the  existence  of  such 
intent  could  have  been  logically  deduced 
from  the  victim's  testimony  that  he  feared 
for  his  own  safety,  along  with  other  testi- 
mony that  defendant  appeared  to  have 
come  straight  at  the  victim  with  his  ve- 
hicle. Commodore  v.  State,  994  So.  2d  864 
(Miss.  Ct.  App.  2008). 

Trial  court  did  not  abuse  its  discretion 
by  denying  a  defendant's  motion  for  a  new 
trial  with  respect  to  a  simple  assault 
charge  because:  (1)  the  only  essential  fact 
in  dispute  was  whether  a  car  was  occupied 
when  defendant  fired  shots  into  it;  (2) 
evidence  that  the  car  was  occupied  in- 
cluded testimony  by  four  adults  that  each 
of  them  and  two  minor  children  were  in 
the  car  at  the  time;  (3)  the  only  contradic- 
tory evidence  was  defendant's  own  testi- 
mony and  a  written  statement  of  his  wife, 
which  was  taken  shortly  after  the  inci- 
dent; and  (4)  at  trial,  defendant's  wife 
changed  her  version  of  the  events  and 
testified  that  she  was  suffering  from  post- 
traumatic stress  at  the  time  she  wrote  the 
statement.  Smith  v.  State,  982  So.  2d  1007 
(Miss.  Ct.  App.  2008). 

Evidence  was  sufficient  to  support  a 
conviction  of  both  murder  and  aggravated 
assault,  under  Miss.  Code  Ann.  §§  97-3- 
19(1),  97-3-7(2),  because  a  rational  juror 
could  have  concluded  beyond  a  reasonable 
doubt  that  defendant  was  guilty  of  both 
murder  and  aggravated  assault  because 

(1)  the  evidence  tended  to  show  that  de- 
fendant acted  recklessly  in  the  commis- 
sion of  an  imminently  dangerous  act  and 
with  extreme  indifference  to  human  life; 

(2)  the  State  produced  evidence  showing 
that  defendant  fired  a  gun  inside  of  an 
apartment  that  contained  two  unarmed 
individuals,  as  well  as  several  children; 

(3)  the  State  also  established  that  defen- 
dant's firing  of  the  gun  resulted  in  the 
death  of  his  wife  and  serious  bodily  injury 
to  his  stepson;  and  (4)  defendant  admitted 
pulling  out  the  gun  and  firing  it  inside  the 
apartment.  Readus  v.  State,  997  So.  2d 
941  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  999  So.  2d  852,  2009  Miss. 
LEXIS  27  (Miss.  2009). 
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Defendant's  conviction  for  the  aggra- 
vated assault  of  his  sister-in-law  in  viola- 
tion of  Miss.  Code  Ann.  §  97-3-7(2)(b)  was 
appropriate  because  the  evidence  pre- 
sented to  the  jury  was  more  than  suffi- 
cient to  prove  that  an  individual  commit- 
ted the  assassination  of  defendant's 
brother,  as  well  as  the  aggravated  assault 
of  the  brother's  wife  while  in  the  employ  of 
defendant.  In  part,  two  witnesses  testified 
that  after  their  failed  attempts  to  murder 
the  brother  and  his  wife  in  exchange  for 
money,  defendant  contacted  them  and  told 
them  that  he  found  someone  else  to  com- 
plete the  job.  Vickers  v.  State,  994  So.  2d 
200  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  998  So.  2d  1010,  2008  Miss. 
LEXIS  675  (Miss.  2008). 

Defendant's  conviction  for  simple  as- 
sault in  violation  of  Miss.  Code  Ann.  §  97- 
3-7(1)  was  appropriate  because  the  evi- 
dence supported  the  reckless  element  of 
simple  assault,  whether  the  act  was  inten- 
tional or  not,  and  a  resulting  bodily  injury. 
Defendant  admitted  that  he  grabbed  the 
victim's  shirt,  and  the  end  result  of  that 
scuffle  was  the  victim's  broken  leg.  Graves 
V.  State,  984  So.  2d  1035  (Miss.  Ct.  App. 
2008). 

Evidence  was  sufficient  to  convict  defen- 
dant of  aggravated  assault  under  Miss. 
Code  Ann.  §  97-3-7(2)(b)  because:  (1)  the 
jury  was  instructed  as  to  an  alibi  defense 
and  resolved  the  issue  against  defendant; 
(2)  evidence  was  presented  that  defendant 
was  angry  with  the  victim  because  of  the 
victim's  refusal  to  provide  him  with  free 
liquor,  and  that  defendant  lunged  at  and 
pushed  the  victim,  who  was  left  with  a 
knife  dangling  in  his  neck;  (3)  testimony 
that  the  victim  did  not  see  the  knife  being 
projected  at  him  was  of  no  consequence. 
Crawford  v.  State,  972  So.  2d  44  (Miss.  Ct. 
App.  2008). 

Defendant's  conviction  for  aggravated 
assault  in  violation  of  Miss.  Code  Ann.  § 
97-3-7(2)(a)  was  appropriate  because  he 
admitted  on  cross-examination  that  the 
victim  was  seated  in  a  vehicle  when  defen- 
dant fired  the  shot.  Even  if  the  appellate 
court  was  to  believe  that  the  victim  was  at 
some  point  wielding  a  baseball  bat  and 
that,  at  that  point  in  time,  defendant  was 
afraid  of  being  struck  by  the  bat,  defen- 
dant's own  testimony  revealed  that  the 


victim  was  not  posing  a  threat  when  de- 
fendant fired  the  pistol.  Dao  v.  State,  984 
So.  2d  352  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  by  984  So.  2d  277,  2008 
Miss.  LEXIS  281  (Miss.  2008). 

Defendant's  conviction  for  aggravated 
assault  pursuant  to  Miss.  Code  Ann.  §  97- 
3-7(2)  was  appropriate  because  the  victim 
testified  that  defendant  swung  at  him  and 
that  he  was  bleeding  as  a  result;  another 
witness  testified  that  he  observed  defen- 
dant and  the  victim  argue  and  saw  a 
"hand  motion"  from  defendant  during  that 
argument,  and  afterwards  the  victim 
stated  that  defendant  had  cut  him.  White 
V.  State,  958  So.  2d  290  (Miss.  Ct.  App. 
2007). 

Evidence  supported  a  finding  that  de- 
fendant committed  a  delinquent  act  when 
she  assaulted  a  teacher  under  Miss.  Code 
Ann.  §  97-3-7(1);  defendant  admitted  to 
pushing  a  desk  in  front  of  the  teacher,  and 
she  never  claimed  that  this  was  an  acci- 
dent or  that  she  did  not  intend  to  injure 
the  teacher.  In  the  Interest  of  K.G.,  957 
So.  2d  1050  (Miss.  Ct.  App.  2007). 

Evidence  was  legally  sufficient  for  the 
jury  to  find  defendant  guilty  of  simple 
assault  on  a  law  enforcement  officer  under 
Miss.  Code  Ann.  §  97-3-7(1)  because:  (1) 
the  state  produced  evidence  that  the 
deputy  was  a  law  enforcement  officer  act- 
ing within  the  scope  of  his  duty  when  he 
encountered  defendant  during  a  traffic 
stop;  (2)  the  deputy  testified  that  defen- 
dant struck  him  in  the  left  temple  area;  (3) 
the  deputy  stated  that  defendant  struck 
at  his  mouth  and  he  positioned  himself  for 
a  second  strike;  (4)  the  deputy  testified 
that  defendant  used  his  left  elbow  while 
striking  him  in  the  temple  and  that  the 
strike  had  to  be  intentional  due  to  defen- 
dant having  to  extend  his  elbow  behind 
his  back  to  strike  the  deputy;  (5)  the 
deputy  testified  that  defendant  used  his 
fist  when  striking  him  in  the  mouth;  and 
(6)  the  deputy's  testimony  alone  was  suf- 
ficient for  a  conviction.  Keys  v.  State,  963 
So.  2d  1193  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  en  banc  by  973  So.  2d 
245,  2007  Miss.  LEXIS  703  (Miss.  2007). 

In  a  simple  assault  on  a  law  enforce- 
ment officer  case,  the  trial  court  properly 
denied  defendant's  motion  for  a  new  trial 
because  the  weight  of  the  evidence  sup- 


2013  Supplement 


27 


§  97-3-7 


Crimes 


ported  the  verdict  because:  (1)  the  deputy 
testified  that  defendant  intentionally 
struck  him  in  the  temple  and  the  mouth; 
(2)  although  defendant  denied  drinking 
alcohol,  13  beer  cans  were  found  in  the 
toolbox  in  the  back  of  his  truck;  (3)  an 
empty  beer  can  was  found  on  the  floor  of 
his  truck;  (4)  defendant  admitted  that  he 
resisted  arrest  because  the  deputy  was 
tr3ring  to  charge  him  for  a  crime  for  which 
he  claimed  he  did  not  commit;  and  (5) 
although  defendant  claimed  that  he  might 
have  accidentally  hit  the  deputy,  the 
deputy  testified  that  he  was  struck  inten- 
tionally. Keys  V.  State,  963  So.  2d  1193 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  en  banc  by  973  So.  2d  245,  2007 
Miss.  LEXIS  703  (Miss.  2007). 

Conviction  for  aggravated  assault  un- 
der Miss.  Code  Ann.  §  97-3-7(2)(b)  was 
supported  by  the  sufficiency  of  the  evi- 
dence because  witnesses  testified  that  de- 
fendant was  an  aggressor  in  a  drunken 
fight,  he  was  the  only  person  with  a  knife, 
and  he  was  involved  voluntarily;  there- 
fore, a  trial  court's  failure  to  grant  a 
motion  for  a  directed  verdict,  failure  to 
give  a  peremptory  instruction,  or  failure 
to  grant  a  judgment  notwithstanding  the 
verdict  was  not  erroneous.  Lackie  v.  State, 
971  So.  2d  601  (Miss.  Ct.  App.  2007),  writ 
of  certiorari  denied  by  973  So.  2d  244, 
2007  Miss.  LEXIS  683  (Miss.  2007). 

Defendant's  convictions  for  two  counts 
of  aggravated  assault  were  appropriate 
because  the  appellate  court  was  unable  to 
say  that  the  prosecutor's  overzealousness 
impacted  the  jury's  verdict;  there  were 
several  witnesses,  in  addition  to  the  two 
victims,  that  testified  that  defendant  was 
the  perpetrator  of  the  assault  on  the  one 
victim  and  the  other  victim's  testimony 
alone  was  sufficient  to  support  defen- 
dant's conviction  for  stabbing  her.  White- 
head V.  State,  967  So.  2d  56  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  denied  en  banc  by 
966  So.  2d  172,  2007  Miss.  LEXIS  601 
(Miss.  2007). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  of  aggravated  assault 
for  pouring  a  bottle  of  rubbing  alcohol  on 
his  girlfriend  and  then  setting  her  on  fire 
because,  even  though  defendant  and  his 
girlfriend  argued  that  the  fire  was  an 
accident,  the  state  offered  substantial  evi- 


dence to  contradict  their  testimony.  Taylor 
V.  State,  954  So.  2d  944  (Miss.  2007). 

Defendant's  conviction  for  aggravated 
assault  was  appropriate  because  the  evi- 
dence was  sufficient  to  support  the  jury's 
verdict;  the  state  had  produced  four  wit- 
nesses, all  of  whom  testified  that  the  vic- 
tim did  not  have  a  knife,  or  any  other 
weapon,  at  the  time  of  the  incident,  thus 
negating  defendant's  argument  that  the 
victim  was  the  aggressor.  Hawthorne  v. 
State,  944  So.  2d  928  (Miss.  Ct.  App. 
2006). 

There  was  sufficient  evidence  to  sustain 
a  conviction  for  aggravated  assault,  de- 
spite the  fact  that  a  victim  did  not  actually 
see  defendant  ram  his  car  before  a  robbery 
allegedly  occurred,  because  defendant  ad- 
mitted to  being  in  an  accident,  portions  of 
defendant's  vehicle  were  found  at  the 
scene,  and  defendant's  vehicle  sustained 
heavy  damage.  Sanders  v.  State,  949  So. 
2d  92  (Miss.  Ct.  App.  2006). 

Motion  for  judgment  notwithstanding 
the  verdict  or  a  new  trial  was  properly 
denied  because  there  was  sufficient  evi- 
dence to  sustain  a  conviction  for  aggra- 
vated assault  where  a  murder  victim's  son 
was  injured  with  a  knife  while  trjdng  to 
fend  off  the  attack;  the  knife  used  was  a 
deadly  weapon,  and  the  fact  that  no  per- 
manent injuries  were  suffered  did  not 
mean  that  the  correct  charge  was  simple 
assault.  Wilson  v.  State,  936  So.  2d  357 
(Miss.  2006). 

Defendant's  convictions  for  murder  and 
aggravated  assault  in  violation  of  Miss. 
Code  Ann.  §  97-3-19  and  Miss.  Code  Ann. 
§  97-3-7(2)  were  proper  because  there 
was  sufficient  evidence  from  which  a  ra- 
tional jury  could  have  concluded  that  de- 
fendant possessed  the  gun  and  shot  the 
victim  with  the  gun,  without  any  struggle 
between  the  two.  Anthony  v.  State,  936  So. 
2d  471  (Miss.  Ct.  App.  2006). 

17.  Charge  or  conviction  unsup- 

portable. 

Defendant  was  erroneously  convicted  of 
four  counts  of  aggravated  assault  based 
on  the  act  of  firing  one  shot  into  a  vehicle 
when  the  evidence  supported  onlj^  one 
attempt,  as  defendant's  attempt  to  dis- 
charge a  gun  one  time  did  not  support  the 
inference  that  defendant  intended  to  in- 
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jure  four  individuals.  Foreman  v.  State,  51 
So.  3d  957  (Miss.  2011). 

19.  Instructions;  generally. 

Trial  court's  aiding-and-abetting  in- 
struction, read  together  with  its  aggra- 
vated-assault instruction,  adequately  in- 
formed the  jury  that  if  one  defendant  was 
found  guilty  individually,  his  codefendant 
could  not  be  found  guilty  individually 
without  deliberately  associating  himself 
in  some  way  with  the  crime  and  partici- 
pating in  it.  Jones  v.  State,  95  So.  3d  641 
(Miss.  Aug.  23,  2012). 

Defendant's  convictions  for  the  simple 
assault  of  a  peace  officer  in  violation  of 
Miss.  Code  Ann.  §  97-3-7(1)  were  appro- 
priate because  even  though  a  jury  instruc- 
tion erroneously  allowed  the  jury  to  find 
"physical  menace"  from  words  alone,  it 
was  a  harmless  error  since  it  was  uncon- 
tradicted that  defendant  attacked  the  of- 
ficers with  kicks  and  punches.  Graham  v. 
State,  967  So.  2d  670  (Miss.  Ct.  App. 
2007). 

Simple  assault  on  a  law  enforcement 
officer  charge  resulted  from  injuries  the 
deputy  sustained  when  attempting  to  ar- 
rest defendant,  and  the  evidence  was  un- 
contradicted that  defendant  engaged  in  a 
violent  physical  struggle  with  the  deputy 
which  resulted  in  both  men  sustaining 
multiple  injuries;  the  trial  judge  deter- 
mined that  there  was  a  lack  of  evidence  to 
support  a  jury  instruction  on  an  illegal 
arrest,  and  thus  the  trial  judge  did  not 
abuse  his  discretion  in  denying  defen- 
dant's jury  instructions  that  he  had  the 
right  to  resist  an  unlawful  arrest.  Keys  v. 
State,  963  So.  2d  1193  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  denied  en  banc  by 
973  So.  2d  245,  2007  Miss.  LEXIS  703 
(Miss.  2007). 

In  an  aggravated  assault  case,  proposed 
jury  instructions  on  the  "single  juror,"  the 
presumption  of  innocence  and  the  state's 
burden  of  proof,  and  the  elements  of  the 
offense  were  properly  rejected  because 
they  were  covered  by  instructions  that 
had  already  been  given;  moreover,  an  ac- 
cident instruction  was  rejected  as  not  sup- 
ported by  the  evidence  since  that  doctrine 
did  not  apply  to  intentional  acts.  Ellis  v. 
State,  956  So.  2d  1008  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  dismissed  by  973 


So.  2d  244,  2007  Miss.  LEXIS  687  (Miss. 
2007). 

22.  —Self-defense. 

In  a  case  in  which  defendant  appealed 
his  conviction  for  violating  Miss.  Code 
Ann.  §  97-3-7(2)(a),  he  unsuccessfully  ar- 
gued that  his  jury  instruction  on  self- 
defense  should  have  been  included.  Part 
of  the  instruction  given  to  the  jury  already 
properly  instructed  it  on  defendant's 
theory  of  self-defense.  David  v.  State,  29 
So.  3d  129  (Miss.  Ct.  App.  2010). 

In  a  case  in  which  defendant  appealed 
his  conviction  for  violating  Miss.  Code 
Ann.  §  97-3-7(2)(a),  he  unsuccessfully  ar- 
gued that  a  jury  instruction  on  self-de- 
fense should  have  been  included.  Since 
defendant  did  not  cite  to  any  authority  for 
his  assertion  that  the  jury  instruction  on 
self-defense  should  have  been  included 
based  on  the  disparity  in  size  between  the 
victim  and  defendant  the  testimony  at 
trial,  the  assignment  of  error  was  proce- 
durally barred.  David  v.  State,  29  So.  3d 
129  (Miss.  Ct.  App.  2010). 

In  an  aggravated  assault  case,  three 
separate  instructions  given  to  the  jury 
were  not  error  because  they  adequately 
informed  the  jury  on  the  law  of  self-de- 
fense and  that  defendant  was  entitled  to 
this  defense  if  the  evidence  supported 
such.  Elhs  V.  State,  956  So.  2d  1008  (Miss. 
Ct.  App.  2007),  writ  of  certiorari  dismissed 
by  973  So.  2d  244,  2007  Miss.  LEXIS  687 
(Miss.  2007). 

23.  —  Lesser  offense. 

When  defendant  was  charged  with  ag- 
gravated assault,  pursuant  to  Miss.  Code 
Ann.  §  97-3-7(2)(b),  a  circuit  court  prop- 
erly refused  defendant's  request  for  a  jury 
instruction  on  the  lesser-included  offense 
of  simple  assault,  §  97-3-7(l)(a),  because 
there  was  no  evidentiary  basis  justifying 
an  instruction  on  simple  assault  given  the 
severity  of  the  victim's  injuries  and  the 
extensive  treatment  required  to  repair 
those  injuries;  the  fractures  to  the  victim's 
face  required  the  insertion  of  5  plates  and 
22  screws,  and  the  victim's  broken  jaw 
had  to  be  wired  shut  for  2  weeks.  Jones  v. 
State,  64  So.  3d  1033  (Miss.  Ct.  App. 
2011). 

Had  defendant  presented  testimony  or 
any  evidence  that  the  victim's  injuries 
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were  not  serious,  then  a  simple  assault 
instruction  may  have  been  warranted; 
however,  defendant  presented  no  such  evi- 
dence, and  the  circuit  court  did  not  err  in 
determining  that  the  severity  of  the  vic- 
tim's injuries  would  not  have  supported  a 
conviction  of  simple  assault.  Ames  v. 
State,  17  So.  3d  130  (Miss.  Ct.  App.  2009), 
writ  of  certiorari  denied  by  17  So.  3d  99, 
2009  Miss.  LEXIS  433  (Miss.  2009). 

Jury  instruction  as  to  simple  assault 
was  not  warranted  where  no  reasonable 
juror  could  find  defendant  guilty  of  simple 
assault  against  the  law  enforcement  offi- 
cer or  that  the  incident  was  an  accident; 
nothing  in  the  record  suggested  that  de- 
fendant did  not  knowingly  or  purposely 
pull  a  knife  on  the  deputies.  Babb  v.  State, 
17  So.  3d  100  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  by  17  So.  3d  99,  2009 
Miss.  LEXIS  440  (Miss.  2009). 

In  a  case  in  which  defendant  was  con- 
victed of  violating  Miss.  Code  Ann.  §  97- 
3-7(2)(b),  the  trial  judge  did  not  err  by 
refusing  to  grant  a  simple  assault  jury 
instruction.  Defendant  contended  that  a 
lesser-included-offense  instruction  should 
have  been  given  for  the  jury  to  consider 
simple  assault,  but  the  trial  judge  found 
that  the  evidence  did  not  support  simple 
assault.  Carter  v  State,  995  So.  2d  847 
(Miss.  Ct.  App.  2008). 

In  an  aggravated  assault  case,  the  trial 
court  did  not  err  in  refusing  a  jury  instruc- 
tion on  the  lesser-included  offense  of 
simple  assault  as  it  was  undisputed  that 
defendant  intentionally  stabbed  the  vic- 
tim, and  there  was  no  evidence  that  de- 
fendant acted  negligently.  Ford  v.  State, 
975  So.  2d  859  (Miss.  2008). 

Circuit  court  erred  when  it  declined  to 
instruct  the  jury  on  the  lesser-included 
offense  of  simple  assault  where,  pursuant 
to  Miss.  Code  Ann.  §  97-3-7(l)(a),  viewing 
the  testimony  in  a  light  most  favorable  to 
defendant,  it  was  clear  that,  given  the 
option,  reasonable  jurors  cold  find  defen- 
dant guilty  of  simple  assault  and  not 
guilty  of  aggravated  assault  under  Miss. 
Code  Ann.  §  97-3-7(2)(b).  Booze  v  State, 
964  So.  2d  1218  (Miss.  Ct.  App.  2007). 

Because  defendant's  actions  clearly 
arose  to  an  aggravated  assault,  the  evi- 
dence did  not  support  the  giving  of  a 
lesser-included    offense    instruction  on 


simple  assault;  the  evidence  showed  that 
defendant  caused  serious  bodily  injury 
under  such  circumstances  manifesting  ex- 
treme indifference  to  the  value  of  human 
life.  Downs  v.  State,  962  So.  2d  1255  (Miss. 
2007). 

In  a  case  where  defendant  was  charged 
with  aggravated  assault  after  he  stabbed 
several  victims  during  a  drunken  fight,  he 
was  not  entitled  to  an  instruction  on 
simple  assault  because  he  yielded  a  dan- 
gerous weapon  and  intentionally  struck  at 
the  victims;  the  case  was  distinguished 
from  others  where  mere  negligent  use  of  a 
weapon  was  shown.  Lackie  v.  State,  971 
So.  2d  601  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  by  973  So.  2d  244,  2007 
Miss.  LEXIS  683  (Miss.  2007). 

In  an  aggravated  assault  case,  a  trial 
court  did  not  err  by  failing  to  instruct  the 
jury  on  several  lesser  included  offenses, 
which  included  simple  assault,  simple  do- 
mestic violence  assault,  and  aggravated 
domestic  violence,  because  they  were  not 
requested.  Elhs  v  State,  956  So.  2d  1008 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
dismissed  by  973  So.  2d  244,  2007  Miss. 
LEXIS  687  (Miss.  2007). 

Lesser-included  offense  instruction  was 
not  warranted  where  the  record  contained 
no  evidence  which  supported  simple  as- 
sault as  no  evidence  was  presented  that 
showed  the  victim's  injuries  to  be  less 
than  serious;  given  the  severity  and  the 
extensive  treatment  necessary  to  repair 
the  injuries,  and  the  fact  that  the  injuries 
were  serious,  a  lesser-included  offense  in- 
struction was  not  required.  Brown  v. 
State,  934  So.  2d  1039  (Miss.  Ct.  App. 
2006). 

Under  simple  assault  under  Miss.  Code 
Ann.  §  97~3-7(l)(b),  defendant  had  to 
have  acted  negligently,  but  there  was  no 
evidence  in  the  record  that  defendant 
acted  negligently  as  the  victim  was 
stabbed  six  times,  and  defendant  admit- 
ted that  he  swung  at  the  victim  with  a 
knife;  defendant  claimed  that  he  was  act- 
ing in  self-defense  and  a  self-defense  jury 
instruction  was  given,  but  defendant  was 
not  entitled  to  a  lesser-included  offense 
jury  instruction  on  simple  assault.  Grubbs 
V  State,  956  So.  2d  932  (Miss.  Ct.  App. 
2006),  writ  of  certiorari  denied  en  banc  by 
957  So.  2d  1004,  2007  Miss.  LEXIS  313 
(Miss.  2007). 
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In  an  aggravated  assault  with  a  weapon 
case,  Miss.  Code  Ann.  §  97-3-7(2)(b),  no 
reasonable  juror  could  have  believed  that 
defendant  was  only  guilty  of  simple  as- 
sault under  §  97-3-7(l)(a);  thus,  because 
the  uncontradicted  physical  facts  so  over- 
whelmingly supported  a  finding  of  aggra- 
vated assault  and  rendered  so  unreason- 
able the  suggestion  that  defendant  might 
have  been  guilty  only  of  simple  assault, 
the  trial  court  did  not  err  in  not  instruct- 
ing the  jury  on  the  lesser-included  offense 
of  simple  assault.  Grubbs  v.  State,  956  So. 
2d  932  (Miss.  Ct.  App.  2006),  writ  of  cer- 
tiorari denied  en  banc  by  957  So.  2d  1004, 
2007  Miss.  LEXIS  313  (Miss.  2007). 

25.  Conviction  of  lesser  crime. 

When  a  jury  found  defendant  guilty  of 
resisting  arrest,  but  acquitted  him  of  the 
charge  of  aggravated  assault  on  a  police 
officer,  the  verdict  was  not  necessarily 
inconsistent  because,  among  other  things, 
the  record  showed  that  defendant  struck 
an  officer  in  the  chest  when  the  officer 
tried  to  arrest  defendant.  Chambers  v. 
State,  —  So.  2d  — ,  2007  Miss.  App.  LEXIS 
108  (Miss.  Ct.  App.  Feb.  27,  2007),  opinion 
withdrawn  by,  substituted  opinion  at  973 
So.  2d  266,  2007  Miss.  App.  LEXIS  692 
(Miss.  Ct.  App.  2007). 

26.  Sentence. 

In  a  case  in  which  defendant  appealed 
his  conviction  for  violating  Miss.  Code 
Ann.  §  97-3-7(2)(a),  he  unsuccessfully  ar- 
gued that  his  15-year  sentence  was  unrea- 
sonable. Since  his  sentence  was  within  the 
statutory  range  of  one  year  to  20  years 
provided  for  in  §  97-3-7(2)(a),  there  was 
no  basis  for  finding  that  it  was  excessive. 
David  V.  State,  29  So.  3d  129  (Miss.  Ct. 
App.  2010). 

Trial  court  did  not  err  in  dismissing  an 
inmate's  petition  alleging  that  the  Missis- 
sippi Department  of  Corrections  improp- 
erly computed  his  discharge  date  and  that 
he  had  to  be  released  from  prison  because 
the  inmate  was  not  entitled  to  any  earned- 
time  credit,  and  his  time  had  been  prop- 
erly computed;  because  Miss.  Code  Ann. 
§  99-19-81  clearly  stated  that  a  habitual 
offender's  sentence  would  not  be  reduced, 
the  inmate  was  required  to  serve  the 
maximum  term  of  imprisonment  for  his 
crime  of  aggravated  assault  of  a  lav/  en- 


forcement officer,  which  was  thirty  years' 
imprisonment.  Miss.  Code  Ann.  §  97-3- 
7(2),  and  was  the  sentence  that  the  in- 
mate received.  Lee  v.  Kelly,  34  So.  3d  1203 
(Miss.  Ct.  App.  2010). 

Where  a  defendant  pleaded  guilty  to 
aggravated  assault  under  Miss.  Code  Ann. 
§  97-3-7(2)  and  armed  robbery  under 
Miss.  Code  Ann.  §  97-3-79  and  was  sen- 
tenced to  consecutive  incarcerations  of  30 
years  for  the  robbery  and  10  years  for  the 
assault,  the  trial  court  properly  (1)  sum- 
marily dismissed  the  defendant's  petition 
for  postconviction  relief  from  the  sentence 
without  holding  an  evidentiary  hearing 
because  the  defendant  was  aware  that  the 
trial  court  was  not  required  to  follow  the 
State's  recommended  sentence,  and  the 
sentence  imposed  by  the  trial  court  was 
within  statutory  guidelines;  or  (2)  finding 
that  the  defendant's  plea  was  voluntary 
because  the  defendant  had  read  and  un- 
derstood his  guilty  plea  petition,  which 
stated  that  the  trial  judge  was  not  re- 
quired to  follow  the  State's  sentencing 
recommendation.  Owens  v.  State,  996  So. 
2d  85  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  999  So.  2d  374,  2008  Miss. 
LEXIS  685  (Miss.  2008),  writ  of  certiorari 
denied  by  556  U.S.  1212,  129  S.  Ct.  2060, 
173  L.  Ed.  2d  1140,  2009  U.S.  LEXIS 
3181,  77  U.S.L.W.  3595  (2009). 

Where  defendant  was  convicted  of  ag- 
gravated assault  after  he  and  a  cohort 
approached  a  home,  shot  two  victims,  and 
fled  the  scene,  his  sentence  of  twenty 
years'  was  within  the  statutory  limita- 
tions set  forth  in  Miss.  Code  Ann.  §  97-3- 
7(2)(b).  Defendant  failed  to  prove  that  the 
sentence  was  unconstitutional,  because  it 
did  not  punish  him  for  exercising  his  right 
to  trial  nor  was  the  sentence  dispropor- 
tionate to  his  role  in  the  crime.  Hughes  v. 
State,  983  So.  2d  270  (Miss.  2008),  writ  of 
certiorari  denied  by  555  U.S.  1052,  129  S. 
Ct.  633,  172  L.  Ed.  2d  620,  2008  U.S. 
LEXIS  8544,  77  U.S.L.W.  3324  (2008). 

In  an  aggravated  assault  case,  defen- 
dant's 17-year  sentence  did  not  violate  her 
right  to  a  trial  by  jury  because  it  was  not 
beyond  the  prescribed  statutory  maxi- 
mum. Although  17  years  was  a  severe 
sentence,  it  did  not  lead  to  an  inference  of 
"gross  disproportionality";  aggravated  as- 
sault with  a  deadly  weapon  was  a  serious, 
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violent  crime,  and  a  sentence  of  17  years 
did  not  meet  the  threshold  requirement 
for  Solem  proportionality  review.  Ford  v. 
State,  975  So.  2d  859  (Miss.  2008). 

Defendant's  sentence  after  she  was  con- 
victed of  aggravated  assault  was  appropri- 
ate because  it  was  not  grossly  dispropor- 
tionate to  the  crime  committed  and  the 
sentence  of  15  years,  with  10  to  serve  and 
five  years  of  post-release  supervision  was 
well  within  the  statutory  guidelines  set 
forth  in  Miss.  Code  Ann.  §  97-3-7(2);  ad- 
ditionally, the  trial  court  noted  that  aggra- 
vated assault  was  a  serious  crime  and  the 
trial  court  considered  the  fact  that  defen- 
dant had  a  relatively  clean  record  and  had 
been  consistently  employed.  White  v. 
State,  958  So.  2d  290  (Miss.  Ct.  App. 
2007). 

Motion  for  post-conviction  relief  was 
summarily  dismissed  since  defendant, 
who  was  65  years  old  and  had  no  prior 
record,  was  unable  to  show  that  his  sen- 
tences for  burglary  and  aggravated  as- 
sault, which  were  within  the  ranges  in 
Miss.  Code  Ann.  §  97-17-23  and  Miss. 
Code  Ann.  §  97-3-7  were  grossly  dispro- 
portionate; he  could  have  received  45 
years  if  the  maximum  terms  had  been  run 
consecutively,  and  the  facts  showed  that 
he  broke  into  a  house  wielding  a  pistol  and 
beat  a  victim.  Denton  v.  State,  955  So.  2d 
398  (Miss.  Ct.  App.  2007). 

Where  appellant  entered  a  plea  of  guilty 
to  aggravated  assault  in  violation  of  Miss. 
Code  Ann.  §  97-3-7(2),  he  was  sentenced 
to  17  years  in  the  custody  of  the  Missis- 
sippi Department  of  Corrections,  with  12 
years  to  serve  and  five  years  suspended; 
as  part  of  his  sentence,  he  was  also  placed 
on  five  years  of  supervised  probation  upon 
his  release.  Barnes  v.  State,  949  So.  2d  879 
(Miss.  Ct.  App.  2007). 

28.  Miscellaneous. 

Defendant's  constitutional  right  to  con- 
front his  accusers  and  be  present  and 
sentencing  were  not  violated  when  defen- 
dant was  convicted  and  sentenced  in  ab- 
sentia of  felony  third-offense  domestic  vio- 
lence. Miss.  Code  Ann.  §  97-3-7(3), 
because  defendant  voluntarily  waived  his 
sentence  at  trial  and  sentencing,  pursuant 
to  Miss.  Code  Ann.  §  99-17-9,  by  willfully 
failing  to  attend;  defendant  spoke  with  his 
attorney  the  morning  of  trial  and  indi- 


cated he  was  attending  but  defendant 
never  showed  up.  Robinson  v.  State,  66  So. 
3d  198  (Miss.  Ct.  App.  June  28,  2011). 

Trial  court  did  not  err  in  denying  an 
inmate's  motion  for  post-conviction  relief 
because  the  record  contained  sufficient 
evidence  that  the  inmate  pleaded  guilty  to 
culpable-negligence  manslaughter,  Miss. 
Code  Ann.  §  97-3-47,  and  aggravated  as- 
sault. Miss.  Code  Ann.  §  97-3-7,  with 
knowledge  and  understanding  of  the  ele- 
ments of  each  crime  when  the  prosecutor's 
on-the-record  statement  reiterated  the 
charging  language  in  the  indictment  and 
evinced  an  accurate  showing  that  the  in- 
mate was  informed  of  the  essential  ele- 
ments of  the  crimes;  factual  bases  existed 
for  the  pleas  because  there  was  substan- 
tial evidence  that  the  inmate  committed 
the  crimes,  and  through  his  plea  petitions, 
the  inmate  was  specifically  informed  of 
the  statutory  maximum  and  minimum 
punishment  that  each  crime  carried.  Wil- 
hams  V.  State,  31  So.  3d  69  (Miss.  Ct.  App. 
2010). 

In  a  divorce  action,  the  chancellor's 
award  of  two  pistols  to  the  wife  was  im- 
proper because  it  appeared  that  18 
U.S.C.S.  §  922(g)(9)  made  the  wife's  pos- 
session of  a  firearm  under  particular  cir- 
cumstances illegal.  Miss.  Code  Ann.  §  97- 
3-7(3).  Thus,  a  remand  to  the  chancellor 
was  necessary  for  the  reconsideration  of 
the  distribution  of  the  firearms  owned  by 
the  parties  in  light  of  18  U.S.C.S. 
§  922(g)(9).  Smith  v.  Smith,  994  So.  2d 
882  (Miss.  Ct.  App.  2008). 

Trial  court  did  to  err  in  den3ring  a  mo- 
tion for  a  directed  verdict,  for  a  judgment 
notwithstanding  the  verdict,  or  for  a  new 
trial  because  while  defendant  may  have 
offered  evidence  and  testimony  tending  to 
show  that  the  shooting  was  accidental,  the 
State  clearly  presented  evidence  demon- 
strating that  the  shooting  amounted  to 
aggravated  assault  under  Miss.  Code  Ann. 
§  97-3-7(2)(b).  The  State  presented  a  911 
transcript  showing  that  defendant  was 
the  aggressor  and  testimony  showing  that 
the  victim  was  injured  by  a  gunshot 
wound  to  the  head.  Christian  v.  State,  998 
So.  2d  1019  (Miss.  Ct.  App.  2008). 

Fact  that  a  debtor  was  convicted  of 
simple  assault  under  Miss.  Code  Ann. 
§  97-3-7  did  not  preclude  the  debtor  from 
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challenging  the  claim  of  non- 
dischargeability  under  11  U.S.C.S. 
§  523(a)(3)  in  a  bankruptcy  court  proceed- 
ing. Berry  v.  Vollbracht  (In  re  Vollbracht), 
—  Bankr.  — ,  2008  Bankr.  LEXIS  1044 
(Bankr.  N.D.  Miss.  Mar.  20,  2008). 

Even  if  a  verdict  finding  defendant 
guilty  of  resisting  arrest  was  inconsistent 
with  a  verdict  of  not  guilty  of  simple 
assault  on  a  police  officer,  that  inconsis- 
tency was  not  grounds  for  reversal  as  the 
evidence  was  sufficient  to  sustain  the  re- 
sisting arrest  conviction;  an  officer  testi- 
fied that  after  defendant  struck  another 
officer  in  the  chest,  a  "fierce  struggle" 


ensued  while  officers  attempted  to  place 
defendant  in  handcuffs.  Chambers  v. 
State,  973  So.  2d  266  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  denied  en  banc  by 
973  So.  2d  244,  2007  Miss.  LEXIS  699 
(Miss.  2007). 

In  an  aggravated  assault  case,  a  motion 
for  a  new  trial  was  not  warranted  because 
the  guilty  verdict  was  not  against  the 
overwhelming  weight  of  the  evidence 
where  the  jury  heard  the  two  versions  of 
events  relating  to  a  shooting,  including 
witnesses  who  helped  the  victim  and  de- 
fendant's alibi  witness.  Parks  v.  State,  950 
So.  2d  184  (Miss.  Ct.  App.  2006). 


ATTORNEY  GENERAL  OPINIONS 


If  an  individual  has  two  convictions  for 
simple  domestic  violence,  and  within  the 
five  year  time  frame,  commits  an  offense 
which  would  be  an  aggravated  domestic,  it 
is  within  the  discretion  of  the  prosecutor 
whether  to  seek  prosecution  for  a  third 
simple  domestic  or  for  a  first  aggravated 
domestic.  Garber,  Apr.  29,  2005,  A.G.  Op. 
05-0205. 

Under  Section  97-3-7(4),  any  conviction 
of  aggravated  domestic  violence  is  a 
felony,  and  as  such  is  punishable  in  the 
same  manner  as  a  non-domestic  aggra- 
vated assault  conviction  pursuant  to  Sec- 
tion 97-3-7(2).  Garber,  Apr.  29,  2005,  A.G. 
Op.  05-0205. 

There  is  no  requirement  that  an  indi- 
vidual be  convicted  of  a  "first"  or  "second" 
simple  domestic  violence  before  being 
charged  with  a  felony  third.  It  is  sufficient 
that  the  offender  have  been  convicted 
twice  of  simple  domestic  violence  within 
the  five  year  time  frame  of  when  the  third 
offense  is  charged.  Garber,  Apr.  29,  2005, 
A.G.  Op.  05-0205. 


If  a  person  is  granted  bail  by  a  munici- 
pal court  on  a  charge  of  aggravated  as- 
sault and  while  out  on  bail  a  justice  court 
finds  probable  cause  that  the  person  has 
committed  commercial  burglary,  the  jus- 
tice court  should  revoke  bail  for  the  aggra- 
vated assault  charge  and  shall  order  the 
person  detained,  without  bail,  on  the  com- 
mercial burglary  charge,  pending  trial  on 
the  aggravated  assault  charge.  Turnage, 
June  26,  2006,  A.G.  Op.  06-0246. 

The  Court  hearing  a  domestic  violence 
charge  could  prohibit  the  defendant  from 
possessing  a  handgun  if,  pursuant  to 
Miss.  Code  Ann.  §  93-21-11,  the  Court 
deems  it  necessary  to  protect  the  vic- 
tim(s).  Where  a  handgun  was  stolen  from 
the  defendant,  recovered  by  a  Police  De- 
partment, and  its  return  was  requested  by 
the  defendant,  the  Department  may  ask 
the  Court  for  such  an  order  and  if  granted, 
may  refuse  to  return  the  handgun  to  the 
defendant.  Dawson,  Jr.,  March  9,  2007, 
A.G.  Op.  #07-00101,  2007  Miss.  AG  LEXIS 
89. 
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§  97-3-13.  False  confinement;  sending  sane  person  to  psychi- 
atric hospital  or  institution. 

Every  person  or  officer  who  maliciously  sends  to  or  confines  in  a  psychi- 
atric hospital  or  institution  or  other  place,  any  sane  person  as  a  person  with 
mental  illness,  knowing  the  person  to  be  sane,  shall  be  guilty  of  a  felony,  and, 
on  conviction,  shall  be  punished  by  a  fine  of  not  more  than  Five  Hundred 
Dollars  ($500.00),  or  by  imprisonment  in  the  Penitentiary  not  more  than  one 
(1)  year,  or  in  the  county  jail  not  more  than  six  (6)  months. 

SOURCES:  Codes,  1892,  §  1316;  1906,  §  1390;  Hemingway's  1917,  §  1133;  1930, 
§  1164;  1942,  §  2407;  Laws,  2008,  ch.  442,  §  32,  eff  from  and  after  July  1, 
2008. 

Amendment  Notes  —  The  2008  amendment  substituted  "a  psychiatric  hospital  or 
institution"  for  "asylum,  mad-house"  and  "person  with  mental  illness"  for  "lunatic  or 
insane  person";  and  made  a  minor  stylistic  change. 

§  97-3-15.  Homicide;  justifiable  homicide;  use  of  defensive 
force;  duty  to  retreat. 

JUDICIAL  DECISIONS 


4.  Self-defense;  generally. 

5.  — Evidence. 

7.  Instructions;  generally. 

8.  — Self-defense. 

9.  — Defense  of  others. 

10.  — Defense  of  property. 

11.  —  Justification. 

4.  Self-defense;  generally. 

Court  rejected  defendant's  claim  of  inef- 
fective assistance  of  counsel;  because  the 
defense  was  that  defendant  killed  the  vic- 
tim in  self-defense,  counsel's  statement 
conceding  that  defendant  killed  the  victim 
was  a  tactical  decision.  Ray  v.  State,  27  So. 
3d  416  (Miss.  Ct.  App.  2009),  writ  of  cer- 
tiorari denied  by  27  So.  3d  404,  2010  Miss. 
LEXIS  61  (Miss.  2010). 

5.  — Evidence. 

Defendant's  manslaughter  conviction, 
pursuant  to  Miss.  Code.  Ann.  §  97-3-35, 
was  supported  by  sufficient  evidence  be- 
cause both  versions  of  the  shooting  in 
evidence  at  trial  supported  the  conclusion 
that  defendant's  use  of  deadly  force  was 
either  unnecessary  or  premature  and  was 
not  exercised  in  necessary  self-defense,  as 
defined  in  Miss.  Code  Ann.  §  97-3-15(f). 
Pruitt  V.  State,  28  So.  3d  585  (Miss.  2010). 


Verdict  of  murder  under  Miss.  Code 
Ann.  §  97-3-19  was  not  against  the  over- 
whelming weight  of  the  evidence  as  the 
testimony  presented  a  factual  dispute  for 
the  jury's  resolution  and  the  jury  found 
certain  testimony  to  be  credible  and  de- 
fendant's attempts  to  establish  a  self-de- 
fense theory  to  be  contradictory;  although 
defendant  cited  to  Miss.  Code  Ann.  §  97- 
3-31,  which  provided  for  a  manslaughter 
conviction  when  one  killed  another  while 
resisting  a  felony,  there  was  conflicting 
testimony  as  to  whether  the  victim  was 
attempting  to  commit  a  felony,  and  al- 
though defendant  also  cited  to  Miss.  Code 
Ann.  §  97-3-35  and  claimed  the  evidence 
supported  a  heat  of  passion  manslaughter 
conviction,  there  was  no  evidence  that 
defendant  was  acting  in  a  state  of  violent 
and  uncontrollable  rage  and  he  only  at- 
tempted to  show  that  he  was  afraid  of  the 
victim  and  acted  in  self-defense.  Ray  v. 
State,  27  So.  3d  416  (Miss.  Ct.  App.  2009), 
writ  of  certiorari  denied  by  27  So.  3d  404, 
2010  Miss.  LEXIS  61  (Miss.  2010). 

Defendant's  conviction  for  manslaugh- 
ter was  proper  because  it  was  up  to  the 
jury  to  determine  whether  defendant 
acted  reasonably  in  necessary  self-defense 
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when  he  shot  the  victim  in  the  head.  The 
jury  could  have  determined  that  defen- 
dant did  not  act  in  necessary  self-defense 
because,  at  that  time,  the  victim  was  on 
the  floor  and  did  not  present  a  reasonable 
threat  to  defendant's  life.  Rogers  v.  State, 
994  So.  2d  792  (Miss.  Ct.  App.  2008),  writ 
of  certiorari  denied  by  998  So.  2d  1010, 
2008  Miss.  LEXIS  668  (Miss.  2008). 

Two  defendants'  convictions  for  de- 
praved-heart murder  were  appropriate 
because  there  was  sufficient  evidence  that 
the  first  defendant  acted  without  author- 
ity of  law  since  there  was  testimony  that 
the  victim  made  no  physical  or  verbal 
threats  against  the  second  defendant, 
Miss.  Code  Ann.  §  97-3-15(l)(f);  witnesses 
also  did  not  see  the  victim  brandish  his 
knife  against  that  defendant.  McDowell  v. 
State,  984  So.  2d  1003  (Miss.  Ct.  App. 

2007)  ,  writ  of  certiorari  denied  by  984  So. 
2d  277,  2008  Miss.  LEXIS  328  (Miss. 

2008)  . 

Sufficient  evidence  was  adduced  at  trial 
to  support  a  finding  that  defendant's  mur- 
der of  the  victim  was  not  done  in  self- 
defense,  even  though  defendant  testified 
that  the  victim  had  previously  choked 
defendant,  to  the  point  that  defendant  felt 
that  he  was  going  to  die;  the  evidence  was 
sufficient  for  a  reasonable  jury  to  find 
defendant  guilty  of  manslaughter.  Harris 
V  State,  937  So.  2d  474  (Miss.  Ct.  App. 
2006). 

7.  Instructions;  generally. 

8.  — Self-defense. 

Defendant's  murder  conviction  was  ap- 
propriate because  the  trial  court  did  not 
err  in  refusing  to  give  a  self-defense  in- 
struction under  Miss.  Code  Ann.  §  97-3- 
15(1  )(f)  since  there  was  no  testimony  in- 
troduced that  defendant  through  that  he 
was  in  imminent  danger.  Whittington  v. 
State,  49  So.  3d  107  (Miss.  Ct.  App.  2010), 
writ  of  certiorari  denied  en  banc  by  49  So. 
3d  1139,  2010  Miss.  LEXIS  636  (Miss. 
2010). 

Court  rejected  as  without  merit  defen- 
dant's claim  that  the  trial  court  erred  in 
failing  to  grant  his  motion  for  a  judgment 
notwithstanding  the  verdict,  given  that 
the  jury  was  instructed  to  consider 
whether  the  victim's  killing  was  murder, 
manslaughter,  or  committed  in  self-de- 


fense and  the  jury  had  sufficient  evidence 
to  convict  defendant  of  murder;  although 
defendant  argued  that  the  facts  supported 
either  excusable  or  justifiable  homicide, 
the  facts  were  confiicting  and  created  a 
jury  question,  as  testimony  and  physical 
evidence  contradicted  defendant's  testi- 
mony that  the  victim  backed  him  up  steps 
and  defendant  having  left  the  scene  im- 
mediately after  the  stabbing  created  the 
impression  that  he  knew  the  victim  was 
no  longer  a  threat.  Ray  v.  State,  27  So.  3d 
416  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari denied  by  27  So.  3d  404,  2010  Miss. 
LEXIS  61  (Miss.  2010). 

9.  — Defense  of  others. 

Failure  to  give  defendant's  jury  instruc- 
tion on  self-defense  that  included  a  de- 
fense-of-others  rationale  was  reversible 
error  as  the  instruction  correctly  stated 
the  law  regarding  how  a  jury  should  have 
interpreted  his  actions  and  would  have 
extended  defendant's  claim  to  defense  of 
his  infant  daughter.  The  self-defense  in- 
structions given  did  not  cover  those 
points.  Maye  v  State,  49  So.  3d  1124 
(Miss.  2010). 

Defendant's  manslaughter  conviction 
was  reversed  for  failure  to  instruct  the 
jury  that  it  should  presume  defendant 
used  defensive  force  despite  exiting  his 
vehicle  before  shooting  the  victim. 
Threats  from  the  victim  that  led  to  the 
shooting  that  occurred  while  defendant 
was  occupying  his  vehicle  satisfied  Miss. 
Code  Ann.  §  97-3-15(3)  (Rev.  2006)  re- 
quirements. Newell  V.  State,  49  So.  3d  66 
(Miss.  2010). 

10.  — Defense  of  property. 

Evidence  established  the  elements  of 
murder  beyond  a  reasonable  doubt;  appel- 
lant armed  himself  with  a  baseball  bat 
with  the  intent  to  cause  serious  bodily 
injury  or  death  to  the  victim  and  struck  an 
unarmed  victim  in  the  head  three  times 
with  the  baseball  bat,  the  first  of  which 
would  have  knocked  him  unconscious  and 
defenseless.  These  actions  resulted  in  the 
victim's  death;  the  victim  was  not  in  the 
process  of  unlawfully  and  forcibly  enter- 
ing, or  had  unlawfully  and  forcibly  en- 
tered the  business  when  appellant  began 
attacking  the  victim.  Westbrook  v.  State, 
29  So.  3d  828  (Miss.  Ct.  App.  2009),  writ  of 
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certiorari  denied  en  banc  by  29  So.  3d  774, 
2010  Miss.  LEXIS  124  (Miss.  2010),  writ 
of  certiorari  denied  by  131  S.  Ct.  98,  178  L. 
Ed.  2d  62,  2010  U.S.  LEXIS  5934,  79 
U.S.L.W.  3197  (U.S.  2010). 

11.  —  Justification. 

In  defendant's  prosecution  on  a  charge 
of  manslaughter,  the  trial  court  improp- 
erly refused  defendant's  instruction  on 


justification  that  included  a  right  to  use 
deadly  force:  (1)  to  resist  commission  of  a 
felony;  (2)  to  protect  his  son;  and  (3)  to 
protect  himself  from  a  group  of  men  sur- 
rounding his  car.  The  instruction  correctly 
stated  the  law,  had  a  foundation  in  evi- 
dence, and  was  not  otherwise  covered. 
Ford  V.  State,  52  So.  3d  1245  (Miss.  Ct. 
App.  2011). 


§  97-3-17.    Homicide;  excusable  homicide. 


JUDICL^U.  DECISIONS 


1.  In  general. 

2.  Killing  by  accident  or  misfortune. 

4.  Instructions  to  jury. 

5.  Applicability  to  assault. 

1.  In  general. 

According  to  Miss.  Code  Ann.  §  97-3- 
17(a),  a  homicide  may  be  excused  when 
committed  by  accident  and  misfortune  in 
doing  any  lawful  act  by  lawful  means, 
with  usual  and  ordinary  caution,  and 
without  any  unlawful  intent.  By  exten- 
sion, it  follows  that  the  same  principles 
should  apply  to  make  an  assault  that  does 
not  result  in  death  excusable  under  the 
same  circumstances.  Rogers  v.  State,  994 
So.  2d  792  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  998  So.  2d  1010,  2008 
Miss.  LEXIS  668  (Miss.  2008). 

2.  Killing  by  accident  or  misfortune. 

Defendant's  manslaughter  conviction 
was  proper  because  the  circuit  court  did 
not  err  when  it  refused  a  proffered  in- 
struction since,  whether  the  victim  was 
the  initial  aggressor  was  a  question  of  fact 
for  the  jury  to  resolve;  moreover,  there 
was  no  evidence  that  the  victim  died  as  a 
result  of  a  "tragic  accident."  Defendant 
deliberately  grabbed  the  victim's  wrist, 
intentionally  struck  the  victim  in  the  face 
three  times,  and  it  was  only  the  victim's 
subsequent  death  that  defendant  did  not 
intend;  such  an  intentional  act  followed  by 
an  unintended  consequence  could  not 
serve  as  a  basis  for  excusable  homicide, 
accident,  and  misfortune.  Booker  v.  State, 
64  So.  3d  988  (Miss.  Ct.  App.  2010),  af- 
firmed by  64  So.  3d  965,  2011  Miss.  LEXIS 
316  (Miss.  2011). 


Court  rejected  as  without  merit  defen- 
dant's claim  that  the  trial  court  erred  in 
failing  to  grant  his  motion  for  a  judgment 
notwithstanding  the  verdict,  given  that 
the  jury  was  instructed  to  consider 
whether  the  victim's  killing  was  murder, 
manslaughter,  or  committed  in  self-de- 
fense and  the  jury  had  sufficient  evidence 
to  convict  defendant  of  murder;  although 
defendant  argued  that  the  facts  supported 
either  excusable  or  justifiable  homicide, 
the  facts  were  conflicting  and  created  a 
jury  question,  as  testimony  and  physical 
evidence  contradicted  defendant's  testi- 
mony that  the  victim  backed  him  up  steps 
and  defendant  having  left  the  scene  im- 
mediately after  the  stabbing  created  the 
impression  that  he  knew  the  victim  was 
no  longer  a  threat.  Ray  v.  State,  27  So.  3d 
416  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari denied  by  27  So.  3d  404,  2010  Miss. 
LEXIS  61  (Miss.  2010). 

4.  Instructions  to  jury. 

In  defendant's  prosecution  on  a  charge 
of  manslaughter,  the  trial  court  correctly 
denied  an  instruction  on  excusable  homi- 
cide as  the  evidence  showed  that  defen- 
dant's act  of  shooting  the  victim  was  an 
intentional  act;  thus,  the  instruction  on 
accidental  killing  did  not  apply  to  the  facts 
of  the  case.  Ford  v.  State,  52  So.  3d  1245 
(Miss.  Ct.  App.  2011). 

In  a  murder  case,  the  trial  court  cor- 
rectly denied  defendant's  jury  instruction 
because  defendant's  theory  of  the  case  was 
based  upon  his  own  testimony  that  he 
intentionally  fired  each  shot,  and  there 
was  no  evidence  from  which  a  jury  could 
have  found  that  he  fired  the  shots  acciden- 
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tally.  Further,  there  was  sufficient  evi- 
dence to  find  that  defendant  shot  into  the 
trailer  house  with  a  deliberate  design  to 
kill;  although  there  was  sufficient  evi- 
dence that  defendant  had  a  deliberate 
design  to  kill  his  brother,  defendant's  in- 
tent to  kill  his  brother  was  transferred  to 
the  sister-in-law,  the  actual  victim. 
Walden  v.  State,  29  So.  3d  17  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  by  29 
So.  3d  774,  2010  Miss.  LEXIS  105  (Miss. 
2010). 

Where  a  defendant  was  convicted  of 
manslaughter  in  the  shooting  death  of  his 
wife,  the  trial  court  erred  when  it  denied 
defendant's  request  to  present  a  theory  of 
the  defense  instruction;  the  denial  of  this 
fundamental  right  was  reversible  error. 


Chinn  v.  State,  958  So.  2d  1223  (Miss. 

2007)  . 

5.  Applicability  to  assault. 

Defendant's  convictions  for  aggravated 
assault  were  inappropriate  because  the 
undisputed  evidence  showed  that  he  was 
acting  in  necessary  self-defense  when  the 
projectiles  from  his  firearm  struck  the 
bystanders  that  led  to  his  two  aggravated 
assault  convictions.  The  same  principles 
contained  in  Miss.  Code  Ann.  §  97-3-17 
were  applicable  to  make  an  assault  that 
did  not  result  in  death  excusable.  Rogers 
V.  State,  994  So.  2d  792  (Miss.  Ct.  App. 

2008)  ,  writ  of  certiorari  denied  by  998  So. 
2d  1010,  2008  Miss.  LEXIS  668  (Miss. 
2008). 


§  97-3-19.  Homicide;  murder  defined;  first-degree  murder; 
second-degree  murder;  capital  murder;  lesser-included  of- 
fenses. 

(1)  The  killing  of  a  human  being  without  the  authority  of  law  by  any 
means  or  in  any  manner  shall  be  murder  in  the  following  cases: 

(a)  When  done  with  deliberate  design  to  effect  the  death  of  the  person 
killed,  or  of  any  human  being,  shall  be  first-degree  murder; 

(b)  When  done  in  the  commission  of  an  act  eminently  dangerous  to 
others  and  evincing  a  depraved  heart,  regardless  of  human  life,  although 
without  any  premeditated  design  to  effect  the  death  of  any  particular 
individual,  shall  be  second-degree  murder; 

(c)  When  done  without  any  design  to  effect  death  by  any  person  engaged 
in  the  commission  of  any  felony  other  than  rape,  kidnapping,  burglary, 
arson,  robbery,  sexual  battery,  unnatural  intercourse  with  any  child  under 
the  age  of  twelve  (12),  or  nonconsensual  unnatural  intercourse  with  man- 
kind, or  felonious  abuse  and/or  battery  of  a  child  in  violation  of  subsection  (2) 
of  Section  97-5-39,  or  in  any  attempt  to  commit  such  felonies,  shall  be 
first-degree  murder; 

(d)  When  done  with  deliberate  design  to  effect  the  death  of  an  unborn 
child,  shall  be  first-degree  murder. 

(2)  The  killing  of  a  human  being  without  the  authority  of  law  by  any 
means  or  in  any  manner  shall  be  capital  murder  in  the  following  cases: 

(a)  Murder  which  is  perpetrated  by  killing  a  peace  officer  or  fireman 
while  such  officer  or  fireman  is  acting  in  his  official  capacity  or  by  reason  of 
an  act  performed  in  his  official  capacity,  and  with  knowledge  that  the  victim 
was  a  peace  officer  or  fireman.  For  purposes  of  this  paragraph,  the  term 
"peace  officer"  means  any  state  or  federal  law  enforcement  officer,  including, 
but  not  limited  to,  a  federal  park  ranger,  the  sheriff  of  or  police  officer  of  a 
city  or  town,  a  conservation  officer,  a  parole  officer,  a  judge,  senior  status 
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judge,  special  judge,  district  attorney,  legal  assistant  to  a  district  attorney, 
county  prosecuting  attorney  or  any  other  court  official,  an  agent  of  the 
Alcoholic  Beverage  Control  Division  of  the  Department  of  Revenue,  an  agent 
of  the  Bureau  of  Narcotics,  personnel  of  the  Mississippi  Highway  Patrol,  and 
the  employees  of  the  Department  of  Corrections  who  are  designated  as  peace 
officers  by  the  Commissioner  of  Corrections  pursuant  to  Section  47-5-54,  and 
the  superintendent  and  his  deputies,  guards,  officers  and  other  employees  of 
the  Mississippi  State  Penitentiary; 

(b)  Murder  which  is  perpetrated  by  a  person  who  is  under  sentence  of 
life  imprisonment; 

(c)  Murder  which  is  perpetrated  by  use  or  detonation  of  a  bomb  or 
explosive  device; 

(d)  Murder  which  is  perpetrated  by  any  person  who  has  been  offered  or 
has  received  an3d:hing  of  value  for  committing  the  murder,  and  all  parties  to 
such  a  murder,  are  guilty  as  principals; 

(e)  When  done  with  or  without  any  design  to  effect  death,  by  any  person 
engaged  in  the  commission  of  the  crime  of  rape,  burglary,  kidnapping,  arson, 
robbery,  sexual  battery,  unnatural  intercourse  with  any  child  under  the  age 
of  twelve  (12),  or  nonconsensual  unnatural  intercourse  with  mankind,  or  in 
any  attempt  to  commit  such  felonies; 

(f)  When  done  with  or  without  any  design  to  effect  death,  by  any  person 
engaged  in  the  commission  of  the  crime  of  felonious  abuse  and/or  battery  of 
a  child  in  violation  of  subsection  (2)  of  Section  97-5-39,  or  in  any  attempt  to 
commit  such  felony; 

(g)  Murder  which  is  perpetrated  on  educational  property  as  defined  in 
Section  97-37-17; 

(h)  Murder  which  is  perpetrated  by  the  killing  of  any  elected  official  of 
a  county,  municipal,  state  or  federal  government  with  knowledge  that  the 
victim  was  such  public  official. 

(3)  An  indictment  for  murder  or  capital  murder  shall  serve  as  notice  to  the 
defendant  that  the  indictment  may  include  any  and  all  lesser  included  offenses 
thereof,  including,  but  not  limited  to,  manslaughter. 

SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  12,  Title  2  (3,  4);  1857,  ch.  64, 
art.  165;  1871,  §  2628;  1880,  §  2875;  1892,  §  1149;  1906,  §  1227;  Hemingway's 
1917,  §  957;  1930,  §  985;  1942,  §  2215;  Laws,  1974,  ch.  576,  §  6(1,  2);  Laws, 
1983,  ch.  429,  §  1;  Laws,  1992,  ch.  508,  §  1;  Laws,  1996,  ch.  422,  §  3;  Laws, 
1998,  ch.  588,  §  1;  Laws,  2000,  ch.  516,  §  134;  Laws,  2004,  ch.  393,  §  1;  Laws, 
2004,  ch.  515,  §  2;  Laws,  2013,  ch.  555,  §  1,  eff  from  and  after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  added  "shall  be  first-degree  murder"  at 
the  end  of  (l)(a);  added  "shall  be  second-degree  murder"  at  the  end  of  (l)(b);  added  "shall 
be  first-degree  murder"  at  the  end  of  (l)(c);  added  "shall  be  first-degree  murder"  at  the 
end  of  (l)(d);  substituted  "Department  of  Revenue"  for  "state  tax  commission"  at  the  end 
of  the  second  sentence  of  (2)(a);  and  made  minor  stylistic  changes. 
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I.  IN  GENERAL. 

1.  In  general. 

2.  Definitions  and  distinctions. 

3.  Plea. 

4.  Sentence. 

7.  Practice  and  procedure. 

8.  Deliberate  design;  malice. 

11.  Provocation. 

12.  Defenses;  generally. 

13.  —Self-defense. 

16.  Killing  of  one  other  than  person  in- 
tended. 

18.  Homicide  by  persons  joining  in  com- 

mission of  felony. 

19.  Homicide  by  commission  of  dangerous 

act. 

20.  Killing  as  manslaughter. 

21.  Indictment. 

24.  Conviction  of  lesser  offense. 

25.  Trial;  generally. 

26.  — Prosecutorial  misconduct. 

28.  — Ineffective  assistance  of  counsel. 

29.  — Continuance. 

30.  Prejudicial  or  harmless  error;  gener- 

ally 

32.  — Instructions. 

II.  EVIDENTIARY  MATTERS. 

33.5  —  Death  certificate. 

34.  Evidence;  generally. 

35.  Witnesses — defendant  as  only  wit- 

ness to  offense. 
37.  Admissibility;  generally. 
39.  — ^Admissions;  confessions. 

41.  — Photographs,  other  prejudicial  evi- 

dence. 

42.  Photographs  as  admissible. 

43.  — Expert  testimony;  scientific  tech- 

niques. 

48.  Insanity. 

49.  Sufficiency  of  evidence;  generally. 

50.  —  Conviction  sustained  —  murder. 

51.  Capital  murder. 

III.  INSTRUCTIONS. 
53.  In  general. 

53.5.  Variance  between  pleadings  and  in- 
structions. 

54.5  Lesser  included  offenses. 

54.6  Depraved  heart  murder. 

55.  Failure  to  give  manslaughter  instruc- 
tion— where  accused  fails  to  re- 
quest. 


57.  — Where  evidence  does  not  support 

manslaughter. 
61.  Accessories,  accomplices. 

63.  Peremptory  instructions. 

64.  Defendant's  theory  of  defense. 

66.  Malice  or  deliberate  design. 

67.  Self-defense. 

68.  Miscellaneous. 

71.  Instructions  properly  denied. 

I.  IN  GENERAL. 

1.  In  general. 

Double  jeopardy  did  not  bar  defendant's 
prosecution  for  murder,  Miss.  Code  Ann. 
§  97-3-19(2)(e),  and  kidnapping.  Miss. 
Code  Ann.  §  97-3-53,  because  murder  and 
kidnapping  had  separate  statutory  ele- 
ments, requiring  different  facts.  McBeath 
V.  State,  66  So.  3d  663  (Miss.  Ct.  App. 
2010),  writ  of  certiorari  denied  by  69  So. 
3d  9,  2011  Miss.  LEXIS  373  (Miss.  2011). 

Defendant's  capital  murder  conviction 
under  Miss.  Code  Ann.  '  97-3-19(2)(e)  was 
reversed  where  his  indictment  was  insuf- 
ficient to  charge  him  with  capital  murder 
or  burglary  because  it  failed  to  assert  the 
underlying  offense  that  comprised  the 
burglary;  it  also  failed  to  charge  him  with 
murder  or  manslaughter  where  it  omitted 
the  term  "unlawfully"  or  the  phrase  "with- 
out the  authority  of  law."  Jackson  v.  State, 
—  So.  3d  — ,  2010  Miss.  LEXIS  170  (Miss. 
Apr.  1,  2010). 

2.  Definitions  and  distinctions. 

Although  depraved-heart  murder  and 
culpable-negligence  manslaughter  share 
some  elements,  they  are  separate  crimes 
with  differing  states  of  culpability;  de- 
praved-heart murder  involves  a  higher 
degree  of  recklessness  from  which  malice 
of  deliberate  design  may  be  implied.  Nich- 
ols V.  State,  27  So.  3d  433  (Miss.  Ct.  App. 
2009),  writ  of  certiorari  denied  by  27  So. 
3d  404,  2010  Miss.  LEXIS  70  (Miss.  2010), 
writ  of  certiorari  denied  by  131  S.  Ct.  97, 
178  L.  Ed.  2d  61,  2010  U.S.  LEXIS  5836, 
79  U.S.L.W.  3197  (U.S.  2010). 

Miss.  Code  Ann.  §  97-3-19(2)(e)  did  not 
address  whether  the  victim  in  a  felony- 
murder case  had  to  be  innocent  as  it 
simply  stated  that  capital  murder  was  the 
killing  of  a  human  being  without  author- 
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ity  of  law  by  any  means  or  in  any  manner 
when  committed,  regardless  of  intent,  by 
a  person  engaged  in  one  of  several  enu- 
merated felonies;  robbery  was  one  of  the 
enumerated  felonies,  and  the  jury  found 
that  defendant  killed  the  victim  during 
the  commission  of  a  robbery.  Grant  v. 
State,  8  So.  3d  213  (Miss.  Ct.  App.  2008), 
writ  of  certiorari  denied  by  12  So.  3d  531, 
2009  Miss.  LEXIS  207  (Miss.  2009). 

Defendant's  prosecutions  for  both  shoot- 
ing into  a  vehicle  under  Miss.  Code  Ann. 
§  97-25-47  and  murder  under  Miss.  Code 
Ann.  §  97-3-19(l)(a),  did  not  subject  him 
to  double  jeopardy  since  the  crimes 
charged  required  additional  facts  sepa- 
rate from  each  other;  murder,  unlike 
shooting  into  a  vehicle,  required  the  delib- 
erate killing  of  an  individual  and  did  not 
require  defendant  to  have  shot  into  a 
vehicle,  while  shooting  into  a  vehicle  re- 
quired only  that  defendant  willfully  shot 
into  or  at  a  vehicle,  Further,  the  facts  were 
such  that  it  was  not  clear  whether  defen- 
dant shot  into  the  vehicle  when  he  killed 
the  victim,  as  there  was  testimony  to  the 
effect  that  the  victim  may  have  had  all  or 
part  of  his  head  outside  the  vehicle  when 
he  was  shot;  in  essence,  the  facts  were 
such  that  defendant  could  have  been 
found  guilty  of  murder  and  of  shooting 
into  a  vehicle  without  any  risk  of  exposure 
to  double  jeopardy  Peacock  v.  State,  970 
So.  2d  197  (Miss.  Ct.  App.  2007). 

3.  Plea. 

Inmate  who  pled  guilty  to  murder  under 
Miss.  Code  Ann.  §  97-3-19(l)(a)  waived 
his  right  to  challenge  the  sufficiency  of  the 
State's  evidence.  Higginbotham  v.  State, 
114  So.  3d  9  (Miss.  Ct.  App.  2012),  writ  of 
certiorari  denied  by  2013  Miss.  LEXIS  317 
(Miss.  May  30,  2013). 

Defendant's  guilty  plea  to  murder  under 
Miss.  Code  Ann.  §  97-3-19(l)(a)  was 
knowing,  voluntary,  and  intelligent  as  de- 
fense counsel  correctly  advised  the  inmate 
that  when  he  reached  the  65,  he  could 
petition  to  be  released  from  custody  under 
Miss.  Code  Ann.  §  47-5-139(l)(a);  while 
counsel  might  have  used  the  term  "parole 
eligibility"  rather  than  the  correct  term 
"conditional  release,"  he  correctly  advised 
the  inmate  that  he  would  be  eligible  for 
release  at  age  65.  Higginbotham  v.  State, 
114  So.  3d  9  (Miss.  Ct.  App.  2012),  writ  of 


certiorari  denied  by  2013  Miss.  LEXIS  317 
(Miss.  May  30,  2013). 

Defendant  was  not  entitled  to  post-con- 
viction relief  because  the  motion  was  filed 
outside  of  the  three-year  limitation  of 
Miss.  Code  Ann.  §  99-39-5(2)  and  when 
defendant  pled  guilty  to  murder  in  viola- 
tion of  Miss.  Code  Ann.  §  97-3-19(l)(a), 
defendant  stated  that  he  understood  the 
nature  of  the  charge,  the  elements  of  the 
crime,  and  the  consequences  of  pleading 
guilty  to  such  a  crime;  thus,  defendant 
was  sufficiently  informed  of  the  elements 
of  murder  and  the  consequences  of  plead- 
ing guilty  to  such  a  crime  to  make  defen- 
dant's guilty  plea  intelligent  and  volun- 
tary Shanks  v.  State,  972  So.  2d  734 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  by  973  So.  2d  244,  2008  Miss. 
LEXIS  24  (Miss.  2008). 

4.  Sentence. 

In  a  post-conviction  relief  proceeding  in 
which  a  pro  se  state  inmate  had  been 
indicted  for  capital  murder  and  pled  guilty 
to  the  reduced  charge  of  murder,  in  viola- 
tion of  Miss.  Code  Ann.  §  97-3-19(l)(a), 
the  only  exception  that  he  alleged  allowed 
him  to  file  a  successive  writ  was  the  exis- 
tence of  an  intervening  decision.  With 
regard  solely  to  his  proposed  unconstitu- 
tional life  sentence,  he  argued  that  the 
Apprendi  decision  and  the  Blakely  deci- 
sion satisfied  the  intervening-decision  ex- 
ception; however,  those  decisions  did  not 
provide  any  support  for  his  claim  since  life 
was  the  only  sentence  available  under 
Miss.  Code  Ann.  §  97-3-21.  Glass  v  State, 
45  So.  3d  1200  (Miss.  Ct.  App.  2010),  writ 
of  certiorari  denied  by  49  So.  3d  636,  2010 
Miss.  LEXIS  554  (Miss.  2010). 

In  a  case  in  which  defendant  appealed 
his  sentence  of  death  by  lethal  injection 
for  violating  Miss.  Code  Ann.  §  97-3- 
19(2)(f),  nothing  in  the  record  supported  a 
finding  that  the  death  sentence  was  im- 
posed under  the  influence  of  passion, 
prejudice,  or  any  other  arbitrary  factor. 
The  findings  by  the  trial  judge  were  sup- 
ported by  the  record,  and  upon  compari- 
son to  other  factually  similar  cases  where 
the  death  sentence  was  imposed,  the  sen- 
tence of  death  was  not  disproportionate  in 
the  present  case.  Wilson  v.  State,  21  So.  3d 
572  (Miss.  2009),  writ  of  certiorari  denied 
by  130  S.  Ct.  3282,  176  L.  Ed.  2d  1191, 
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2010  U.S.  LEXIS  3966,  78  U.S.L.W.  3668 
(U.S.  2010). 

Defendant  asserted  that  he  was  improp- 
erly sentenced  to  hfe  imprisonment  with- 
out the  possibihty  of  parole  for  murder; 
however,  that  was  the  sentence  for  capital 
murder.  Because  defendant  was  only  sen- 
tenced to  life  imprisonment,  not  to  life 
without  the  possibility  of  parole,  under 
Miss.  Code  Ann.  §  97-3-21,  defendant's 
sentence  for  murder  under  Miss.  Code 
Ann.  §  97-3-19(1)  was  proper.  Staten  v. 
State,  989  So.  2d  938  (Miss.  Ct.  App. 
2008),  writ  of  certiorari  denied  by  993  So. 
2d  832,  2008  Miss.  LEXIS  400  (Miss. 
2008). 

Inmate's  claim  that  when  reading  Miss. 
Code  Ann.  §  97-5-39(2)(c)  in  conjunction 
with  Miss.  Code  Ann.  §  97-3-19(2)(f),  the 
result  was  an  automatic  implication  of  a 
capital  crime  regardless  of  how  or  in  what 
manner  the  child  suffered  death,  was  pro- 
cedurally barred  under  Miss.  Code  Ann. 
§  99-39-21(1)  because  it  could  have  been 
raised  on  direct  appeal  and  was  not;  the 
claim  was  also  without  merit  because  the 
Mississippi  Supreme  Court  had  previ- 
ously found  that  upon  reading  the  stat- 
utes in  conjunction  that  they  were  consti- 
tutional. Brawner  v.  State,  947  So.  2d  254 
(Miss.  2006),  dismissed  by  2010  U.S.  Dist. 
LEXIS  7487  (N.D.  Miss.  Jan.  27,  2010). 

7.  Practice  and  procedure. 

A  murder  indictment  which  stated  that 
the  defendant,  "willfully,  and  feloniously, 
with  the  deliberate  design  to  effect  the 
death"  of  the  two  victims,  killed  them  by 
"suffocation,"  sufficiently  notified  defen- 
dant of  the  charges  against  her,  even 
though  expert  testimony  established  the 
victims  died  of  strangulation,  which  is  not 
exactly  synonymous  with  suffocation;  the 
purpose  of  the  indictment  is  to  give  the 
accused  notice  and  a  reasonable  descrip- 
tion of  the  charges,  to  enable  her  to  pre- 
pare a  defense,  and  there  is  no  require- 
ment that  it  set  forth  the  means  of  the 
victims'  death.  Blakeney  v.  State,  —  So.  3d 
— ,  2009  Miss.  App.  LEXIS  887  (Miss.  Ct. 
App.  Dec.  8,  2009),  opinion  withdrawn  by, 
substituted  opinion  at  2009  Miss.  App. 
LEXIS  978  (Miss.  Ct.  App.  Dec.  8,  2009). 

In  a  case  in  which  defendant  appealed 
his  sentence  of  death  by  lethal  injection 
for  violating  Miss.  Code  Ann.  §  97-3- 


19(2)(f),  he  argued  his  lawyer's  ineffective 
assistance  prevented  him  from  receiving 
the  benefit  of  the  plea  agreement  with  the 
State,  which  would  have  resulted  in  a 
sentence  of  life  imprisonment  rather  than 
death.  That  issue  was  better  suited  for 
future  post-conviction-relief  proceedings 
commenced  pursuant  to  the  Mississippi 
Uniform  Post-Conviction  Collateral  Relief 
Act,  Miss.  Code  Ann.  §§  99-39-1  to  99-39- 
29.  Wilson  v.  State,  21  So.  3d  572  (Miss. 

2009)  ,  writ  of  certiorari  denied  by  130  S. 
Ct.  3282,  176  L.  Ed.  2d  1191,  2010  U.S. 
LEXIS  3966,  78  U.S.L.W.  3668  (U.S. 

2010)  . 

In  a  case  in  which  defendant  appealed 
his  sentence  of  death  by  lethal  injection 
for  violating  Miss.  Code  Ann.  §  97-3- 
19(2)(f),  he  argued  unsuccessfully  that  the 
trial  court  abused  its  discretion  and  arbi- 
trarily refused  to  accept  the  first  guilty 
plea,  thus  preventing  him  from  accepting 
the  plea-bargain  agreement  for  life  im- 
prisonment. Given  that  defendant  had  no 
absolute  right  to  have  his  plea  accepted 
and  given  that  the  trial  judge  did  not 
accept  the  plea  due  to  his  expressed  dis- 
satisfaction with  appointed  counsel,  de- 
fendant's argument  that  his  plea  was  ar- 
bitrarily rejected  was  without  merit. 
Wilson  V.  State,  21  So.  3d  572  (Miss.  2009), 
writ  of  certiorari  denied  by  130  S.  Ct. 
3282,  176  L.  Ed.  2d  1191,  2010  U.S. 
LEXIS  3966,  78  U.S.L.W.  3668  (U.S. 
2010). 

It  was  proper,  under  the  Eighth  Amend- 
ment, for  an  aggravating  circumstance  in 
a  capital  case  to  duplicate  an  element  of 
the  capital  crime  of  conviction,  specifically 
rape  as  set  forth  in  Miss.  Code  Ann.  §  97- 
3-19(2)(e).  Holland  v.  Anderson,  583  F.3d 
267  (5th  Cir.  2009),  writ  of  certiorari  de- 
nied by  130  S.  Ct.  2100,  176  L.  Ed.  2d  731, 
2010  U.S.  LEXIS  3429,  78  U.S.L.W.  3610 
(U.S.  2010). 

Federal  court's  denial  of  habeas  corpus 
under  28  U.S.C.S.  §  2254  to  an  inmate 
convicted  of  capital  murder  pursuant  to 
Miss.  Code  Ann.  §  97-3-19(2)(e)  was 
proper  because  there  was  a  clear  split 
among  federal  courts  as  to  whether  there 
was  a  constitutional  right  to  present  evi- 
dence of  innocence  at  sentencing  when 
such  evidence  would  contravene  prior 
guilty  adjudication.  Holland  v.  Anderson, 
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583  R3d  267  (5th  Cir.  2009),  writ  of  cer- 
tiorari denied  by  130  S.  Ct.  2100,  176  L. 
Ed.  2d  731,  2010  U.S.  LEXIS  3429,  78 
U.S.L.W.  3610  (U.S.  2010). 

Denial  of  petitioner  state  death  row 
inmate's  motion  for  severance  did  not  vio- 
late his  Fifth  Amendment  rights  because 
Miss.  Code  Ann.  §  99-7-2  allowed  for  join- 
der of  the  four  counts  of  capital  murder 
under  Miss.  Code  Ann.  §  97-3-19(2)  and 
the  state  did  not  tie  a  weak  case  to  a 
stronger  one;  the  evidence  against  the 
inmate  in  each  count  was  roughly  the 
same  and  overwhelming,  and  it  was  not 
likely  that  four  different  juries  would  have 
returned  different  verdicts.  Stevens  v. 
Epps,  —  F.  Supp.  2d  — ,  2008  U.S.  Dist. 
LEXIS  69564  (S.D.  Miss.  Sept.  15,  2008), 
affirmed  by  618  F.3d  489,  2010  U.S.  App. 
LEXIS  18696  (5th  Cir.  Miss.  2010). 

Defendant's  convictions  for  murder  and 
for  shooting  into  an  occupied  dwelling  did 
not  violate  the  double  jeopardy  clause  of 
the  Fifth  Amendment.  In  order  to  convict 
defendant  for  shooting  into  an  occupied 
dwelling,  the  State  was  required  to  prove 
that  defendant  shot  into  a  dwelling  house, 
but  no  such  showing  was  required  to  con- 
vict defendant  under  the  felony-murder 
statute.  Boyd  v.  State,  977  So.  2d  329 
(Miss.  2008). 

8.  Deliberate  design;  malice. 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  murder  as  defen- 
dant admitted  that  he  shot  the  victim  in 
one  typewritten  statement,  indicating 
that  he  and  the  victim  got  into  an  argu- 
ment, that  he  worked  on  a  puzzle,  that  he 
then  walked  over  to  a  cabinet  where  he 
retrieved  his  pistol,  and  that  he  proceeded 
to  the  bedroom  where  he  shot  the  victim  in 
the  neck.  In  a  second  handwritten  state- 
ment defendant  admitted  that  he  shot  the 
victim  during  an  argument  over  her  tak- 
ing his  pills;  thus,  these  statements 
strongly  supported  the  State's  position 
that  defendant  acted  with  deliberate  de- 
sign. Adams  v.  State,  62  So.  3d  432  (Miss. 
Ct.  App.  2011). 

Defendants'  murder  convictions  were 
appropriate  under  Miss.  Code  Ann.  §  97- 
3-19(l)(a)  because  the  evidence  showed 
the  intent  of  three  defendants  to  kill  the 
victim;  all  defendants  joined  together  once 
one  defendant  found  out  that  his  mother 


had  been  in  an  altercation  with  the  victim 
and  the  group  went  together  to  the  vic- 
tim's apartment  where  they  waited  for  the 
victim.  Then,  one  defendant  punched  the 
victim  and  everyone  in  the  group  kicked 
the  victim.  Sneed  v.  State,  31  So.  3d  33 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  2010  Miss.  LEXIS  150  (Miss. 
Mar.  25,  2010),  writ  of  certiorari  denied  by 
29  So.  3d  774,  2010  Miss.  LEXIS  152 
(Miss.  2010),  writ  of  certiorari  denied  by 
131  S.  Ct.  931,  178  L.  Ed.  2d  775,  2011 
U.S.  LEXIS  350,  79  U.S.L.W.  3400  (U.S. 
2011). 

Defendant's  conviction  for  murder  un- 
der Miss.  Code  Ann.  §  97-3-19(l)(a)  was 
affirmed  because  a  rational  jury  could  find 
that  defendant  possessed  the  deliberate 
design  required  for  murder  based  on  de- 
fendant's statement  to  interrogating  offi- 
cers, the  eyewitnesses'  testimonies,  and 
the  autopsy  results  which  materially  con- 
tradicted defendant's  version  of  the  kill- 
ing. Griffin  v.  State,  13  So.  3d  833  (Miss. 
Ct.  App.  2009). 

Petitioner  state  death  row  inmate's  ar- 
gument that  the  charge  of  murder  for  each 
victim  was  enhanced  by  underl5dng  of- 
fenses that  used  murder  as  an  element, 
thus  violating  the  Double  Jeopardy 
Clause  of  the  Fifth  Amendment,  was  re- 
jected because  Miss.  Code  Ann.  §  97-3- 
19(1),  described  murder  to  include  killing 
with  deliberate  design  to  effect  the  death 
of  the  person  killed,  and  in  Miss.  Code 
Ann.  §  97-3-19(2)(e)  defined  capital  mur- 
der as  including  such  a  killing  when  done 
without  any  design  to  effect  death  by  any 
person  engaged  in  the  commission  of  the 
crime  of  felonious  child  abuse  and/or  bat- 
tery of  a  child  in  violation  Miss.  Code  Ann. 
§  97-5-39(2)  and  child  abuse,  as  had  been 
alleged  in  the  indictment,  was  not  so 
much  an  "underlying  felony"  as  an  ele- 
ment of  the  offense  of  capital  murder, 
thus,  the  merger  doctrine  did  not  really 
apply.  Stevens  v.  Epps,  —  F.  Supp.  2d  — , 
2008  U.S.  Dist.  LEXIS  69564  (S.D.  Miss. 
Sept.  15,  2008),  affirmed  by  618  F.3d  489, 
2010  U.S.  App.  LEXIS  18696  (5th  Cir. 
Miss.  2010). 

When  considering  the  evidence  in  the 
light  most  favorable  to  the  state,  a  ratio- 
nal juror  could  conclude  that  defendant 
acted  not  out  of  the  heat  of  passion,  but 
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with  dehberate  design  to  kill  the  victim 
where  the  evidence  showed  that  defen- 
dant repeatedly  hit  the  victim  with  mul- 
tiple bricks,  that  defendant  struck  the 
victim  from  behind,  that  the  victim  had  no 
defensive  wounds  on  his  hands,  and  that 
defendant  had  plenty  of  time  to  contem- 
plate hitting  the  victim;  thus,  a  jury  could 
find  that  defendant  acted  with  deliberate 
design.  Givens  v.  State,  967  So.  2d  1  (Miss. 
2007). 

Sufficient  evidence  existed  to  convict 
defendant  of  depraved  heart  murder  in 
violation  of  Miss.  Code  Ann.  §  97-3- 
19(l)(a)  and  (b)  because,  at  the  very  least, 
defendant  shot  into  a  home  where  people 
were  present.  Chatman  v.  State,  952  So. 
2d  945  (Miss.  Ct.  App.  2006),  writ  of  cer- 
tiorari denied  by  951  So.  2d  563,  2007 
Miss.  LEXIS  532  (Miss.  2007). 

11.  Provocation. 

Weight  of  the  evidence  did  not  support  a 
manslaughter  conviction  rather  than  a 
murder  conviction  because  defendant 
failed  to  detail  what  he  considered  "suffi- 
cient provocation,"  and  his  sister  testified 
that  the  victim  had  gotten  up  and  had 
began  walking  into  the  kitchen  when  de- 
fendant ran  and  grabbed  the  victim  from 
behind.  There  was  no  testimony  that  the 
victim  had  a  weapon  and  there  was  no 
testimony  that  defendant  had  to  use 
deadly  force  under  the  circumstances. 
Ravencraft  v.  State,  989  So.  2d  437  (Miss. 
Ct.  App.  2008). 

Defendant's  murder  conviction  in  viola- 
tion of  Miss.  Code  Ann.  §  97-3-19  was 
proper  because,  although  the  victim's 
comments  might  have  been  crude  and 
insulting,  mere  words,  no  matter  how  pro- 
vocative, were  insufficient  to  reduce  an 
intentional  and  unjustifiable  homicide 
from  murder  to  manslaughter.  Booze  v. 
State,  942  So.  2d  272  (Miss.  Ct.  App. 
2006). 

12.  Defenses;  generally. 

In  defendant's  capital  murder  case,  he 
was  not  entitled  to  an  instruction  that 
duress  was  a  defense  to  the  underlying 
felony  of  kidnapping  because  defendant 
never  indicated  that  the  victim  had 
threatened  him  or  had  done  anything  in 
particular  to  cause  a  well-founded  fear  of 
death  or  serious  bodily  injury.  Moreover, 


on  at  least  two  occasions — once  at  the 
home  and  once  at  the  cornfield — defen- 
dant actually  possessed  the  gun;  addition- 
ally, defendant  could  have  attempted  to 
renounce  any  further  participation  in  the 
crime,  and  joined  the  other  occupants  at 
the  back  of  the  home.  Rufifin  v.  State,  992 
So.  2d  1165  (Miss.  2008). 

13.  —Self-defense. 

Defendant's  conviction  for  murder  un- 
der Miss.  Code  Ann.  §  97-3-19(l)(b)  was 
proper,  in  part  because  the  jury  was  prop- 
erly instructed  regarding  the  State's  bur- 
den to  prove  that  defendant  did  not  act  in 
self-defense.  In  part,  because  defendant, 
not  the  State,  requested  jury  instruction 
D-1,  defendant  was  unable  to  complain  on 
appeal  that  the  instruction  was  errone- 
ous; further,  jury  instruction  S-6  cited  the 
appropriate  standard  regarding  reason- 
ableness. Franklin  v.  State,  72  So.  3d  1129 
(Miss.  Ct.  App.  2011),  writ  of  certiorari 
denied  by  71  So.  3d  1207,  2011  Miss. 
LEXIS  508  (Miss.  2011). 

Defendant's  conviction  for  murder  un- 
der Miss.  Code  Ann.  §  97-3-19(l)(b)  was 
proper,  in  part  because  evidence  was  pre- 
sented to  show  that  defendant  and  the 
victim  had  gotten  into  an  altercation  ear- 
lier that  evening,  which  resulted  in  gun- 
fire. It  was  the  jury's  province  to  consider 
the  evidence  and  determine  whether  de- 
fendant shot  the  victim  in  self-defense. 
Franklin  v.  State,  72  So.  3d  1129  (Miss.  Ct. 
App.  2011),  writ  of  certiorari  denied  by  71 
So.  3d  1207,  2011  Miss.  LEXIS  508  (Miss. 
2011). 

Even  though  he  contended  that  he  shot 
her  in  self-defense,  the  evidence  was  suf- 
ficient to  convict  defendant  of  murder  un- 
der Miss.  Code  Ann.  §  97-3-19(l)(a) 
(2006)  because  there  was  sufficient  con- 
tradictory evidence  from  which  a  reason- 
able juror  could  have  rejected  this  claim, 
including  testimony  from  a  neighbor,  who 
heard  an  altercation,  and  testimony  from 
a  friend,  who  averred  that  defendant 
stated  he  intended  to  kill  his  girlfriend 
due  to  her  infidelity.  Reed  v.  State,  31  So. 
3d  48  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari denied  by  29  So.  3d  774,  2010  Miss. 
LEXIS  151  (Miss.  2010). 

16.  Killing  of  one  other  than  person 
intended. 

In  a  murder  case,  the  trial  court  cor- 
rectly denied  defendant's  jury  instruction 
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because  defendant's  theory  of  the  case  was 
based  upon  his  own  testimony  that  he 
intentionally  fired  each  shot,  and  there 
was  no  evidence  from  which  a  jury  could 
have  found  that  he  fired  the  shots  acciden- 
tally. Further,  there  was  sufficient  evi- 
dence to  find  that  defendant  shot  into  the 
trailer  house  with  a  deliberate  design  to 
kill;  although  there  was  sufficient  evi- 
dence that  defendant  had  a  deliberate 
design  to  kill  his  brother,  defendant's  in- 
tent to  kill  his  brother  was  transferred  to 
the  sister-in-law,  the  actual  victim. 
Walden  v  State,  29  So.  3d  17  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  by  29 
So.  3d  774,  2010  Miss.  LEXIS  105  (Miss. 
2010). 

18.  Homicide  by  persons  joining  in 
commission  of  felony. 

Although  defendant,  who  was  convicted 
of  murder  while  engaged  in  the  crime  of 
drive-by  shooting  and  for  shooting  into  an 
occupied  dwelling,  argued  that  the  State 
failed  to  prove  that  he  willfully  discharged 
a  pistol  into  a  dwelling,  the  evidence  am- 
ply supported  the  jury's  finding  that  de- 
fendant willfully  shot  into  an  occupied 
dwelling.  Two  witnesses  testified  that  de- 
fendant expressed  his  intent  to  shoot  at 
the  victim's  house  and  that  he  admitted 
shooting  the  victim,  and  the  victim's  girl- 
friend identified  defendant's  voice  during 
an  altercation  that  took  place  outside  the 
victim's  home  immediately  prior  to  the 
shooting.  Boyd  v.  State,  977  So.  2d  329 
(Miss.  2008). 

In  order  to  obtain  a  valid  conviction  of  a 
defendant  for  felony  murder  while  en- 
gaged in  the  crime  of  drive-by  shooting, 
the  State  is  required  to  prove  all  essential 
elements  of  both  Miss.  Code  Ann.  §  97-3- 
19(l)(c)  and  Miss.  Code  Ann.  §  97-3- 
109(1).  Thus,  the  State  is  required  to 
prove  under  Miss.  Code  Ann.  §  97-3- 
109(1)  that  the  defendant  caused  serious 
bodily  injury  to  another  purposely,  know- 
ingly or  recklessly  under  circumstances 
manifesting  extreme  indifference  to  the 
value  of  human  life  by  discharging  a  fire- 
arm while  in  or  on  a  vehicle.  Boyd  v.  State, 
977  So.  2d  329  (Miss.  2008). 

Post-conviction  relief  was  properly  de- 
nied where:  (1)  trial  counsel  did  not  err  in 
failing  to  seek  a  change  of  venue  because 
of  pretrial  publicity;  (2)  petitioner's  culpa- 


bility as  a  capital  murder  accomplice 
would  not  be  reduced  by  testimony  of  a 
clinical  psychologist  who  opined  that  peti- 
tioner was  not  by  nature  a  violent  person; 
(3)  although  the  aggravating  circum- 
stances which  invoked  the  death  penalty 
were  not  charged  in  the  indictment,  the 
fact  that  the  capital  murder  statute  listed 
the  possible  aggravating  circumstances 
refuted  the  contention  that  petitioner  had 
inadequate  notice;  (4)  because  the  record 
supported  no  findings  of  error,  there  could 
be  no  prejudicial  cumulative  error;  (5)  use 
of  the  underl3dng  felony  as  an  aggravating 
sentencing  factor  did  not  constitute  im- 
permissible double  prejudice;  and  (6) 
other  issues  raised  on  direct  appeal  could 
not  be  considered  on  collateral  appeal  un- 
der Miss.  Code  Ann.  §  99-39-21.  Thong  Le 
V.  State,  967  So.  2d  627  (Miss.  2007),  writ 
of  certiorari  denied  by  552  U.S.  1300,  128 
S.  Ct.  1747,  170  L.  Ed.  2d  547,  2008  U.S. 
LEXIS  2913,  76  U.S.L.W.  3528  (2008). 

19.  Homicide  by  commission  of  dan- 

gerous act. 

Evidence  was  sufficient  to  convict  defen- 
dant of  depraved-heart  murder  because 
he  fired  a  gun  into  a  fleeing  group  of 
people,  which  was  a  classic  case  of  this 
offense.  Humphries  v.  State,  18  So.  3d  305 
(Miss.  Ct.  App.  2009). 

20.  Killing  as  manslaughter. 

In  defendant's  trial  for  murder,  defen- 
dant's act  of  shooting  the  victim  in  the 
head  at  short  range  did  not  qualify  as  heat 
of  passion  of  manslaughter  because  while 
the  conversation  might  have  been  heated 
with  defendant's  mother,  the  victim  was  a 
mere  bystander  to  it;  the  victim's  state- 
ment that  defendant  and  defendant's 
mother  needed  to  quit  fighting  did  not 
cause  a  normal  mind  to  be  roused  to  the 
extent  that  reason  was  overthrown  and 
that  passion  usurped  the  mind  destroying 
judgment.  Mullen  v  State,  986  So.  2d  320 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  by  987  So.  2d  451,  2008  Miss. 
LEXIS  559  (Miss.  2008). 

There  was  sufficient  evidence  to  support 
a  conviction  for  murder  under  Miss.  Code 
Ann.  §  97-3-19(l)(a),  rather  than  man- 
slaughter under  Miss.  Code  Ann.  §  97-3- 
35,  where  the  facts  showed  that  defendant 
had  been  having  domestic  problems  with 
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his  wife,  he  cashed  a  check  for  a  large  sum 
of  money,  and  then  went  to  her  work 
where  he  shot  her  to  death.  Bennett  v. 
State,  956  So.  2d  964  (Miss.  Ct.  App. 

2006)  ,  writ  of  certiorari  denied  en  banc  by 
2007  Miss.  LEXIS  293  (Miss.  May  17, 

2007)  . 

21.  Indictment. 

Defendant  was  placed  in  double  jeop- 
ardy when  he  was  convicted  on  two  counts 
of  armed  robbery  and  two  counts  of  capital 
murder  for  killing  while  engaged  in  the 
commission  of  those  same  two  armed  rob- 
beries; although  there  were  several  other 
armed  robbery  victims  present,  only  the 
two  murder  victims  were  named  in  the 
indictment.  Rowland  v.  State,  98  So,  3d 
1032  (Miss.  Oct.  4,  2012). 

Court  rejected  defendant's  argument 
that  his  death  sentence  has  to  be  vacated 
because  the  indictment  failed  to  include  a 
statutory  aggravating  factor  or  the  mens 
rea  standard  required  for  capital  murder. 
When  defendant  was  charged  with  capital 
murder,  he  was  put  on  notice  that  the 
death  penalty  might  result,  what  aggra- 
vating factors  might  be  used,  and  the 
mens  rea  standard  that  was  required. 
Goff  V.  State,  14  So.  3d  625  (Miss.  2009), 
modified  by  2009  Miss.  LEXIS  406  (Miss. 
Aug.  27,  2009),  writ  of  certiorari  denied  by 
559  U.S.  944,  130  S.  Ct.  1513,  176  L.  Ed. 
2d  122,  2010  U.S.  LEXIS  1251,  78 
U.S.L.W.  3480  (2010). 

24.  Conviction  of  lesser  offense. 

Evidence  was  sufficient  to  convict  defen- 
dant of  manslaughter  under  Miss.  Code 
Ann.  §  97-3-35  as  she  was  the  only  other 
person  in  the  house,  a  deadly  weapon  was 
used,  there  was  no  evidence  of  self-de- 
fense, and  scientific  evidence  of  the  gun- 
shot wound  showed  that  the  victim  could 
not  have  inflicted  it  himself,  either  by 
accident  or  suicide.  Further,  there  was  no 
prejudice  to  defendant  as  she  was  con- 
victed of  the  lesser-included  offense  where 
proof  would  have  supported  conviction  of 
the  greater  offense  of  deliberate-design 
murder.  Simpson  v.  State,  993  So.  2d  400 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  997  So.  2d  924,  2008  Miss. 
LEXIS  552  (Miss.  2008),  writ  of  certiorari 
denied  by  555  U.S.  1188,  129  S.  Ct.  1348, 


173  L.  Ed.  2d  614,  2009  U.S.  LEXIS  1379, 
77  U.S.L.W.  3469  (2009). 

25.  Trial;  generally. 

26.  — Prosecutorial  misconduct. 

Defendant's  conviction  for  murder  un- 
der Miss.  Code  Ann.  §  97-3-19(l)(b)  was 
proper,  in  part  because  defendant  failed  to 
prove  any  prosecutorial  misconduct.  The 
prosecutor  was  permitted  to  summarize 
the  police  investigation  and  the  comment 
was  not  a  comment  on  defendant's  failure 
to  testify;  further,  the  prosecutor  was  not 
vouching  for  a  witness's  credibility  but 
instead  simply  gave  a  summation  of  the 
evidence  and  inferred  that  the  trial  testi- 
mony was  false.  Franklin  v.  State,  72  So. 
3d  1129  (Miss.  Ct.  App.  2011),  writ  of 
certiorari  denied  by  71  So.  3d  1207,  2011 
Miss.  LEXIS  508  (Miss.  2011). 

In  a  capital  murder  trial,  defendant 
failed  to  prove  that  the  prosecutor  com- 
mitted misconduct  by  identifying  the  vic- 
tim as  a  police  officer;  the  information  was 
not  admitted  as  victim-characteristic  evi- 
dence at  the  sentencing  phase,  but,  rather, 
was  an  integral  part  of  the  proof  necessary 
to  establish  the  capital  offense.  Miss.  Code 
Ann.  §  97-3-19(2)(a).  Maye  v.  State,  49  So. 
3d  1140  (Miss.  Ct.  App.  2009),  vacated  by, 
remanded  by  49  So.  3d  1124,  2010  Miss. 
LEXIS  622  (Miss.  2010). 

28.  — Ineffective  assistance  of  coun- 
sel. 

In  a  capital  murder  trial,  a  defendant's 
claim  of  ineffective  assistance  of  trial 
counsel  based  on  false  arrest,  failure  to 
interview  alibi  witnesses,  failure  to  view 
alleged  evidence,  and  failure  to  object  to 
the  prosecutor's  closing  argument  could 
be  raised  on  direct  appeal  because  the 
facts  were  fully  apparent  from  the  record. 
Scott  V.  State,  8  So.  3d  855  (Miss.  2008), 
writ  of  certiorari  denied  by  559  U.S.  941, 
130  S.  Ct.  1500,  176  L.  Ed.  2d  117,  2010 
U.S.  LEXIS  1205,  78  U.S.L.W.  3480 
(2010). 

Denial  of  the  appellant  inmate's  request 
for  post-conviction  relief  after  he  was  con- 
victed of  capital  murder  (murder  during 
the  commission  of  sexual  battery)  was 
appropriate  because  he  failed  to  prove 
that  he  received  the  ineffective  assistance 
of  counsel.  Even  if  counsel  had  procured  a 
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DNA  expert  who  testified  that  the  in- 
mate's DNA  was  not  present,  that  did  not 
exonerate  the  inmate  of  the  sexual  battery 
charge  because  sexual  penetration  could 
be  by  insertion  of  any  object  into  the 
genital  or  anal  opening  of  another  person's 
body  Havard  v.  State,  988  So.  2d  322 
(Miss.  2008). 

Defendant's  claim  of  ineffective  counsel 
in  a  murder  trial  failed  because  the  jury 
instructions  were  proper  and  requesting  a 
jury  instruction  on  manslaughter  that 
was  commonly  given  on  the  prosecution's 
request  was  permissible  trial  strategy  to 
try  to  ensure  that  the  jury  knew  they  were 
not  required  to  find  murder,  and  that  a 
lesser  offense  was  available  when  there 
was  strong  evidence  that  defendant  shot 
the  victim.  Mullen  v.  State,  986  So.  2d  320 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  by  987  So.  2d  451,  2008  Miss. 
LEXIS  559  (Miss.  2008). 

29.  — Continuance. 

At  the  beginning  of  defendant's  trial  for 
murder  in  violation  of  Miss.  Code  Ann. 
§  97-3-19,  the  court  did  not  abuse  its 
discretion  in  denying  defendant's  motion 
for  a  continuance  so  that  he  could  obtain 
the  results  of  the  toxicology  screen  on  the 
victim's  blood.  The  fact  that  the  victim 
was  using  cocaine  did  not  indicate  that  he 
was  the  aggressor.  Flaggs  v.  State,  999  So. 
2d  393  (Miss.  Ct.  App.  2008),  writ  of  cer- 
tiorari dismissed,  dismissed  without 
prejudice  by,  writ  of  certiorari  denied  by 
2009  Miss.  LEXIS  37  (Miss.  Jan.  22, 
2009),  writ  of  certiorari  denied  by  999  So. 
2d  852,  2009  Miss.  LEXIS  53  (Miss.  2009). 

30.  Prejudicial  or  harmless  error; 

generally. 

32.  — Instructions. 

Regarding  defendant's  claim  that  a  trial 
court  erred  during  his  capital  murder  trial 
in  den3dng  his  attempt  to  argue  self-de- 
fense in  his  closing  argument  in  light  of 
the  capital  murder  jury  instruction,  al- 
though the  portion  of  the  capital  murder 
jury  instruction  reading,  "not  in  necessary 
self-defense,"  was  inappropriate,  it  was 
harmless  error  because  it  was  clear  be- 
yond a  reasonable  doubt  that  it  did  not 
contribute  to  the  verdict.  Defendant  was 
properly  precluded  from  arguing  self-de- 


fense at  trial,  as  he  was  charged  under  the 
capital  murder  statute.  Beale  v.  State,  2 
So.  3d  693  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  999  So.  2d  1280,  2009 
Miss.  LEXIS  90  (Miss.  2009). 

In  a  case  in  which  defendant  was  con- 
victed of  murder,  the  trial  court  properly 
refused  defendant's  requested  jury  in- 
structions on  manslaughter,  as  there  was 
insufficient  evidence  in  the  record  to  sup- 
port the  elements  of  manslaughter.  There 
was  no  evidence  in  the  record  from  which 
the  jury  could  have  determined  the  killing 
occurred  during  heat  of  passion.  Alford  v. 
State,  5  So.  3d  1138  (Miss.  Ct.  App.  2008), 
writ  of  certiorari  denied  by  11  So.  3d  1250, 
2009  Miss.  LEXIS  185  (Miss.  2009). 

II.  EVIDENTIARY  MATTERS. 

33.5  —  Death  certificate. 

Defendant's  capital  murder  conviction 
was  appropriate  because  his  right  to  con- 
frontation was  not  violated  by  the  admis- 
sion of  the  victim's  death  certificate  into 
evidence.  The  death  certificate  was  admis- 
sible as  a  public  record  under  Miss.  R. 
Evid.  902(4)  and,  while  the  trial  court 
erred  in  allowing  the  death  certificate  into 
evidence  showing  the  purported  time  of 
injury  under  Miss.  R.  Evid.  803(9),  the 
error  was  harmless  because  witnesses  tes- 
tified that  they  could  not  be  positive  of  the 
time  of  injury  or  the  time  of  death. 
Birkhead  v.  State,  —  So.  3d  — ,  2009  Miss. 
LEXIS  73  (Miss.  Feb.  19,  2009),  opinion 
withdrawn  by,  substituted  opinion  at  57 
So.  3d  1223,  2011  Miss.  LEXIS  99  (Miss. 
2011). 

34.  Evidence;  generally. 

Because  the  Weathersby  doctrine 
should  have  been  applied,  based  on  the 
fact  that  the  accounts  of  defendant  and  a 
witness  of  the  events  leading  up  to  the 
stabbing  and  its  aftermath  were  reason- 
able and  not  substantially  contradicted,  a 
circuit  court  was  required  to  accept  the 
accounts  as  true  and  should  have  acquit- 
ted defendant.  Johnson  v.  State,  987  So. 
2d  420  (Miss.  2008). 

Where  defendant  admitted  to  stabbing 
the  victim,  any  error  in  the  admission  of 
expert  testimony  concerning  blood  spatter 
evidence  did  not  warrant  the  reversal  of 
defendant's  conviction  for  murder  under 
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Miss.  Code  Ann.  §  97-3-19(1);  there  was 
sufficient  evidence  to  show  that  defendant 
did  not  act  in  self-defense.  Flaggs  v.  State, 
999  So.  2d  393  (Miss.  Ct.  App.  2008),  writ 
of  certiorari  dismissed,  dismissed  without 
prejudice  by,  writ  of  certiorari  denied  by 
2009  Miss.  LEXIS  37  (Miss.  Jan.  22, 
2009),  writ  of  certiorari  denied  by  999  So. 
2d  852,  2009  Miss.  LEXIS  53  (Miss.  2009). 

Defendant's  convictions  for  murder  and 
aggravated  assault,  under  Miss.  Code 
Ann.  §§  97-3-19(1),  97-3-7(2),  were  not 
against  the  weight  of  the  evidence  because 
allowing  the  verdict  to  stand  would  not 
have  sanctioned  an  unconscionable  injus- 
tice because  there  was  nothing  that  would 
have  led  an  appellate  court  to  disagree 
with  a  jury's  assessment  of  the  conflicting 
testimony  with  which  it  was  presented. 
Readus  v.  State,  997  So.  2d  941  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  by 
999  So.  2d  852,  2009  Miss.  LEXIS  27 
(Miss.  2009). 

35.  Witnesses — defendant  as  only  wit- 
ness to  offense. 

In  a  murder  case  where  defendant  was 
the  only  eyewitness  to  the  fatal  shooting 
of  his  wife,  because  his  statement  to  his 
mistress  that  his  wife  had  committed  sui- 
cide contradicted  his  assertion  at  trial 
that  he  had  shot  her  accidentally,  he  was 
not  entitled  to  a  judgment  of  acquittal 
under  Weathersby  v.  State,  147  So.  481 
(1933).  Parvin  v.  State,  113  So.  3d  1243 
(Miss.  2013). 

Murder  defendant  was  not  entitled  to 
protection  of  the  Weathersby  rule — under 
which  his  version  of  the  killing,  if  reason- 
able, would  be  accepted  as  true — because 
his  account  of  the  killing  was  contradicted 
by  a  subsequent  account  of  his,  and  foren- 
sic evidence  concerning  the  trajectory  of 
the  bullet  at  least  partially  contradicted 
his  account.  Williams  v.  State,  973  So.  2d 
1012  (Miss.  Ct.  App.  2008). 

37.  Admissibility;  generally. 

In  a  case  in  which  defendant  appealed 
his  sentence  of  death  by  lethal  injection 
for  violating  Miss.  Code  Ann.  §  97-3- 
19(2)(f),  he  argued  unsuccessfully  that 
when  the  prosecutor  asked  the  victim's 
grandfather  what  he  believed  defendant's 
punishment  should  be,  that  action  vio- 
lated his  rights  under  the  Sixth,  Eighth, 


and  Fourteenth  Amendments  of  the  U.S. 
Constitution  and  under  Article  3,  Sections 
14,  25,  and  28  of  the  Mississippi  Consti- 
tution. It  was  highly  unlikely  that  the 
grandfather's  statement,  when  read  as  a 
whole  and  taken  in  context  with  all  the 
evidence  before  the  sentencing  judge,  was 
the  reason  the  judge  imposed  the  death 
penalty;  in  fact,  the  trial  judge's  sentenc- 
ing order,  in  which  he  made  findings  of 
facts  as  to  the  various  aggravating  and 
mitigating  factors,  did  not  even  mention 
the  grandfather's  testimony.  Wilson  v. 
State,  21  So.  3d  572  (Miss.  2009),  writ  of 
certiorari  denied  by  130  S.  Ct.  3282,  176 
L.  Ed.  2d  1191,  2010  U.S.  LEXIS  3966,  78 
U.S.L.W  3668  (U.S.  2010). 

In  a  case  in  which  defendant  appealed 
his  sentence  of  death  by  lethal  injection 
for  violating  Miss.  Code  Ann.  §  97-3- 
19(2 )(f),  he  argued  unsuccessfully  that  the 
prosecution  committed  misconduct  by  im- 
properly cross-examining  a  mitigation 
witness,  thereby  depriving  him  of  a  fun- 
damentally fair  sentencing.  The  witness, 
a  former  teacher,  was  questioned  about 
defendant's  drinking  habits  and  illegal 
drug  use,  and,  while  defendant  argued 
that  there  was  no  evidentiary  basis  for 
that  line  of  questioning,  the  questioning 
was  based  a  mental  health  evaluation 
that  was  properly  before  the  court;  since 
the  questioning  of  the  witness  was  to  test 
her  knowledge  of  defendant's  habits,  there 
was  no  battle  of  opinions  between  the 
doctor  who  prepared  the  report  and  the 
witness  such  that  the  doctor  had  to  be 
called  as  a  witness  to  avoid  a  violation  of 
the  Confrontation  Clause.  Wilson  v.  State, 
21  So.  3d  572  (Miss.  2009),  writ  of  certio- 
rari denied  by  130  S.  Ct.  3282,  176  L.  Ed. 
2d  1191,  2010  U.S.  LEXIS  3966,  78 
U.S.L.W  3668  (U.S.  2010). 

In  the  sentencing  portion  of  petitioner 
inmate's  bifurcated  trial  for  capital  mur- 
der, pursuant  to  Miss.  Code  Ann.  §  99-19- 
101(1),  the  inmate  did  not  have  the  right 
to  present  evidence — specifically  evidence 
that  he  did  not  commit  rape — that  was 
inconsistent  with  the  verdict  of  the  guilt- 
phase  jury.  Under  Miss.  Code  Ann.  §  97- 
3-19(2)(e),  of  which  the  inmate  was  con- 
victed, the  commission  of  the  crime  of  rape 
was  an  element  of  capital  murder.  Holland 
V.  Anderson,  583  F.3d  267  (5th  Cir.  2009), 
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writ  of  certiorari  denied  by  130  S.  Ct. 
2100,  176  L.  Ed.  2d  731,  2010  U.S.  LEXIS 
3429,  78  U.S.L.W.  3610  (U.S.  2010). 

In  a  case  in  which  defendant  was  con- 
victed on  two  counts  of  capital  murder,  in 
violation  of  Miss.  Code  Ann.  §  97-3- 
19(2)(e),  the  trial  court  did  not  erred  when 
it  excluded  evidence  that  he  attempted  to 
commit  suicide  after  he  shot  the  two  mur- 
der victims  because  evidence  of  his  at- 
tempted suicide  was  not  relevant.  Defen- 
dant argued  that  his  attempted  suicide 
relevant  to  his  state  of  mind  and  bolstered 
his  argument  that  he  acted  in  the  heat  of 
passion;  while  his  attempted  suicide  could 
arguably  be  viewed  as  evidence  that  he 
regretted  his  actions,  under  the  circum- 
stances, it  did  not  tend  to  make  it  more 
probable  that  he  acted  in  the  heat  of 
passion  when  he  killed  the  two  victims. 
Wilhams  v.  State,  29  So.  3d  53  (Miss.  Ct. 
App.  2009),  writ  of  certiorari  denied  by  29 
So.  3d  774,  2010  Miss.  LEXIS  116  (Miss. 
2010). 

In  defendant's  trial  for  capital  murder 
of  defendant's  five-year-old  child,  a  record- 
ing of  defendant's  phone  call  made  from 
the  jail  in  which  defendant  admitted  to 
killing  the  child  was  admissible  because 
the  recording  was  sufficiently  authenti- 
cated under  Miss.  R.  Evid.  901  when  a 
detective  testified  that  he  recognized  de- 
fendant's voice  and  defendant  identified 
herself  during  the  phone  call.  Even  if 
there  were  any  error  on  the  trial  court's 
part  in  admitting  the  tape,  that  error 
would  be  harmless  because  it  was  debat- 
able whether  the  audio  recording  in  ques- 
tion contained  any  more  incriminating 
information  than  what  defendant  gave  in 
her  statement  to  police  and  on  the  stand 
at  trial.  Broadhead  v.  State,  981  So.  2d 
320  (Miss.  Ct.  App.  2007),  writ  of  certio- 
rari denied  by  981  So.  2d  298,  2008  Miss. 
LEXIS  210  (Miss.  2008). 

39.  — ^Admissions;  confessions. 

Defendant's  confession  was  admitted  in 
a  murder  case  under  Miss.  Code  Ann. 
§  97-3-19(l)(a)  because  there  were  no 
threats,  promises,  or  inducements,  de- 
spite the  fact  that  defendant  was  a  long- 
time acquaintance  of  the  deputy  taking 
the  statement.  Because  defendant  was  a 
bail  bondsman,  he  understood  criminal 
procedure,  knew  of  his  right  to  remain 


silent,  and  knew  to  ask  for  an  attorney. 
Green  v.  State,  982  So.  2d  471  (Miss.  Ct. 
App.  2008). 

41.  — Photographs,  other  prejudicial 

evidence. 

42.  Photographs  as  admissible. 

Defendant's  convictions  for  capital  mur- 
der in  violation  of  Miss.  Code  Ann.  §  97- 
3-19(2)(e),  aggravated  assault  in  violation 
of  Miss.  Code  Ann.  §  97-3-7(2),  and  con- 
spiracy to  commit  aggravated  assault 
were  appropriate  because  the  victim's  au- 
topsy photographs  were  admissible  since 
their  probative  value  was  not  outweighed 
by  any  danger  of  undue  prejudice  and 
since  there  was  a  meaningful  evidentiary 
purpose.  Williams  v.  State,  3  So.  3d  105 
(Miss.  2009). 

In  defendant's  trial  for  capital  murder 
of  defendant's  five-year-old  child,  autopsy 
photographs  were  properly  admitted  be- 
cause the  photographs  were  of  significant 
probative  value  when  the  photographs 
showed  the  severity  of  the  beatings,  which 
defendant  denied,  and  corroborated  the 
testimony  of  defendant's  daughter  and  the 
findings  of  the  coroner.  The  photographs' 
probative  value  clearly  outweighed  their 
prejudicial  effect,  and  the  trial  court  did 
not  err  in  admitting  them.  Broadhead  v. 
State,  981  So.  2d  320  (Miss.  Ct.  App. 

2007)  ,  writ  of  certiorari  denied  by  981  So. 
2d  298,  2008  Miss.  LEXIS  210  (Miss. 

2008)  . 

In  a  case  where  defendant  was  charged 
with  capital  murder  after  he  slammed  his 
car  into  a  patrol  car  that  was  blocking  his 
path  during  a  chase,  a  trial  court  did  not 
err  by  allowing  the  introduction  of  pic- 
tures of  the  deceased  officer  since  they 
were  relevant  and  clarified  the  circum- 
stances and  manner  of  death  for  the  jury. 
White  V.  State,  964  So.  2d  1181  (Miss.  Ct. 
App.  2007). 

In  a  capital  murder  case,  autopsy  pho- 
tographs of  a  victim  who  was  shot  mul- 
tiple times  in  the  head,  neck,  and  shoulder 
were  admissible  because  their  probative 
value  outweighed  the  prejudice;  they  were 
used  to  corroborate  the  testimony  of  an 
officer  who  found  the  body  and  to  support 
the  theory  that  the  victim  had  been 
thrown  from  a  vehicle  after  the  shooting. 
Ramsey  v.  State,  959  So.  2d  15  (Miss.  Ct. 
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App.  2006),  writ  of  certiorari  denied  en 
banc  by  958  So.  2d  1232,  2007  Miss. 
LEXIS  588  (Miss.  2007). 

In  a  murder  case,  photographs  of  the 
victim  l3dng  in  a  doorway  and  closeups  of 
the  victim's  head  were  properly  admitted 
under  Miss.  R.  Evid.  403;  they  were  not 
cumulative,  nor  did  the  potential  for 
prejudice  outweigh  the  probative  value 
where  the  pictures  were  at  different 
angles,  and  it  was  not  possible  to  get  all 
the  information  in  a  single  picture.  Jones 
V  State,  938  So.  2d  312  (Miss.  Ct.  App. 
2006). 

Admission  of  photographs  of  the  victim 
in  a  murder  case  was  not  an  abuse  of 
discretion  because  the  photographs  were 
not  overly  gruesome;  they  had  evidentiary 
value,  as  they  depicted  the  circumstances 
of  the  shooting,  the  location  of  the  body, 
and  the  cause  of  death;  and  they  supple- 
mented and  clarified  testimony  regarding 
the  location  of  the  wounds,  the  trajectory 
of  the  bullets,  the  number  of  the  bullets, 
and  the  cause  and  manner  of  death.  Cot- 
ton V.  State,  933  So.  2d  1048  (Miss.  Ct. 
App.  2006). 

43.    —Expert    testimony;  scientific 
techniques. 

Where  defendant  claimed  he  acciden- 
tally shot  his  wife,  his  murder  conviction 
was  reversed  because  a  crime  scene  ana- 
lyst's computer-generated  depiction  of  the 
shooting  was  improperly  admitted,  as  it 
was  based  on  mere  speculation  and  possi- 
bilities. Parvin  v.  State,  113  So.  3d  1243 
(Miss.  2013). 

Where  defendant  claimed  he  acciden- 
tally shot  his  wife,  his  murder  conviction 
was  reversed  because  a  forensic  patholo- 
gist's measurements  and  a  crime  scene 
analyst's  testimony  about  the  shooting 
were  inadmissible  under  Miss.  R.  Evid. 
702,  as  the  pathologist  did  not  cite  any 
scientific  principle  to  explain  how  he  cal- 
culated his  distance  and  trajectory  mea- 
surements, and  the  analyst  testified  that 
his  theory  was  his  "best  approximation"  of 
a  "hypothesis"  of  how  "maybe  the  incident 
happened."  Parvin  v.  State,  113  So.  3d 
1243  (Miss.  2013). 

Expert  testimony  as  to  the  cause  and 
manner  of  the  victim's  death  was  permis- 
sible in  defendant's  murder  trial  because 
the  trial  court  accepted,  without  objection 


from  defendant,  that  the  expert  was  quali- 
fied in  the  area  of  forensic  pathology,  and 
the  expert  did  not  testify  that  he  was  the 
State  Medical  Examiner,  and,  therefore, 
the  expert  was  not  required  to  be  board 
certified  by  the  American  Board  of  Pathol- 
ogy. Keys  V  State,  33  So.  3d  1143  (Miss. 
Ct.  App.  2009),  writ  of  certiorari  denied  by 
34  So.  3d  1176,  2010  Miss.  LEXIS  228 
(Miss.  2010). 

Expert  testimony  as  to  the  type  of  bullet 
that  killed  a  victim  was  permissible  in 
defendant's  murder  trial  because  the  trial 
court  accepted  that  the  expert  was  quali- 
fied in  the  area  of  forensic  pathology,  ter- 
minal ballistics  was  a  subfield  of  forensic 
pathology,  and  defendant  was  procedur- 
ally barred  from  challenging  the  expert's 
qualifications  because  he  failed  to  object 
to  them  at  trial.  Keys  v.  State,  33  So.  3d 
1143  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari denied  by  34  So.  3d  1176,  2010  Miss. 
LEXIS  228  (Miss.  2010). 

In  a  case  in  which  defendant  appealed 
his  sentence  of  death  by  lethal  injection 
for  violating  Miss.  Code  Ann.  §  97-3- 
19(2)(f),  citing  the  Mississippi  Supreme 
Court's  reversal  in  the  Edmonds  decision, 
he  argued  unsuccessfully  that  the  admis- 
sion of  testimony  by  an  expert  witness 
was  improper  and  the  result  of  ineffective 
assistance  of  counsel.  The  witness  was  an 
expert  in  forensic  pathology,  and  the  re- 
versal in  the  Edmonds  decision  was  not 
based  on  the  witness's  lack  of  expertise;  it 
was  based  on  the  witness  offering  an  off- 
the-cuff  opinion.  Wilson  v.  State,  21  So.  3d 
572  (Miss.  2009),  writ  of  certiorari  denied 
by  130  S.  Ct.  3282,  176  L.  Ed.  2d  1191, 
2010  U.S.  LEXIS  3966,  78  U.S.L.W.  3668 
(U.S.  2010). 

In  a  case  where  defendant  was  charged 
with  capital  murder  after  he  slammed  his 
car  into  a  patrol  car  that  was  blocking  his 
path  during  a  chase,  a  trial  court  did  not 
err  by  allowing  a  forensic  pathologist  to 
testify  about  an  officer's  location  when  he 
was  killed  because,  under  Miss.  R.  Evid. 
702,  the  pathologist  was  allowed  to  testify 
as  an  expert  that  the  wounds  indicated 
that  the  officer  was  not  inside  the  vehicle. 
White  V.  State,  964  So.  2d  1181  (Miss.  Ct. 
App.  2007). 

48.  Insanity. 

Under  Miss.  Code  Ann.  §  99-13-7,  if  the 
jury  had  acquitted  defendant  on  both 
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counts  and  had  found  him  not  to  have 
been  restored  to  reason,  but  had  not  found 
that  he  was  a  danger  to  the  community, 
commitment  under  that  statute  would  not 
have  been  mandatory.  Despite  the  un- 
usual circumstances  of  the  sentencing  or- 
der, the  trial  court  properly  exercised  its 
discretion  in  requiring  defendant  to  first 
to  serve  his  mandatory  life  sentence  be- 
fore his  term  of  an  indefinite  confinement 
in  a  mental  institution.  Sanders  v.  State, 
63  So.  3d  497  (Miss.  2011). 

Defendant's  conviction  on  Count  II  for 
murder  was  proper  because,  when  analyz- 
ing the  weight  of  the  evidence  that  sup- 
ported the  jury's  verdict,  the  appellate 
court  was  prohibited  from  considering 
what  the  jury  did  on  the  Count  I  murder 
indictment  where  defendant  was  found 
not  guilty  of  by  reason  of  insanity;  it  was 
irrelevant  and  immaterial.  Sanders  v. 
State,  63  So.  3d  554  (Miss.  Ct.  App.  2010), 
affirmed  by  63  So.  3d  497,  2011  Miss. 
LEXIS  193  (Miss.  2011). 

Defendant's  conviction  on  Count  II  for 
murder  was  proper  because,  when  analyz- 
ing the  weight  of  the  evidence  that  sup- 
ported the  jury's  verdict,  the  appellate 
court  was  prohibited  from  considering 
what  the  jury  did  on  the  Count  I  murder 
indictment  where  defendant  was  found 
not  guilty  of  by  reason  of  insanity;  it  was 
irrelevant  and  immaterial.  Sanders  v. 
State,  63  So.  3d  554  (Miss.  Ct.  App.  2010), 
affirmed  by  63  So.  3d  497,  2011  Miss. 
LEXIS  193  (Miss.  2011). 

In  a  murder  case  under  Miss.  Code  Ann. 
§  97-3-19(l)(a),  a  trial  court  properly  re- 
fused to  instruct  a  jury  on  insanity  where 
the  evidence  showed  that  defendant  did 
not  have  a  medical  condition  that  contrib- 
uted to  the  crime,  and  a  psychiatrist  tes- 
tified that  he  was  aware  of  the  nature  and 
act  of  murder  due  to  his  conduct  before 
and  after  the  crime,  demons  v.  State,  952 
So.  2d  314  (Miss.  Ct.  App.  2007). 

49.  Sufficiency  of  evidence;  generally. 

Evidence  established  the  elements  of 
murder  beyond  a  reasonable  doubt;  appel- 
lant armed  himself  with  a  baseball  bat 
with  the  intent  to  cause  serious  bodily 
injury  or  death  to  the  victim  and  struck  an 
unarmed  victim  in  the  head  three  times 
with  the  baseball  bat,  the  first  of  which 
would  have  knocked  him  unconscious  and 


defenseless.  These  actions  resulted  in  the 
victim's  death;  the  victim  was  not  in  the 
process  of  unlawfully  and  forcibly  enter- 
ing, or  had  unlawfully  and  forcibly  en- 
tered the  business  when  appellant  began 
attacking  the  victim.  Westbrook  v.  State, 
29  So.  3d  828  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  en  banc  by  29  So.  3d  774, 
2010  Miss.  LEXIS  124  (Miss.  2010),  writ 
of  certiorari  denied  by  131  S.  Ct.  98,  178  L. 
Ed.  2d  62,  2010  U.S.  LEXIS  5934,  79 
U.S.L.W.  3197  (U.S.  2010). 

Evidence  was  sufficient  to  support  de- 
fendant's capital  murder  conviction 
where,  although  none  of  the  information 
surrounding  the  crime  had  been  released 
to  the  public  and  although  defendant  al- 
leged that  another  person  had  committed 
the  crime,  defendant  provided  an  accurate 
description  of  how  the  assault  occurred,  a 
description  of  the  victim's  clothing,  and 
the  location  of  the  victim's  wallet.  Further, 
defendant's  cellmate  testified  that,  during 
their  incarceration,  defendant  confessed 
to  the  robbery  and  assault  and  indicated 
that  defendant  said  she  left  the  victim 
naked  to  make  it  appear  as  if  a  man  had 
committed  the  crime.  Dixon  v.  State,  17 
So.  3d  1099  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  by  17  So.  3d  99,  2009 
Miss.  LEXIS  451  (Miss.  2009). 

Two  defendants'  convictions  for  de- 
praved-heart murder  in  violation  of  Miss. 
Code  Ann.  §  97-3-19(l)(b)  were  appropri- 
ate because  all  eyewitnesses  testified  that 
the  first  defendant,  who  was  the  second 
defendant's  son,  repeatedly  struck  the  vic- 
tim; there  was  also  sufficient  evidence 
that  the  second  defendant  aided  and  abet- 
ted the  first  defendant  in  the  victim's 
murder.  McDowell  v.  State,  984  So.  2d 
1003  (Miss.  Ct.  App.  2007),  writ  of  certio- 
rari denied  by  984  So.  2d  277,  2008  Miss. 
LEXIS  328  (Miss.  2008). 

Evidence  was  sufficient  to  convict  defen- 
dant of  murder  where  it  showed  the  reck- 
less and  brutal  nature  of  the  crime;  defen- 
dant admitted  to  beating  and  stomping 
the  victim,  numerous  bruise  patterns  on 
the  victim's  back  matched  a  pattern  on  the 
bottom  of  defendant's  shoes,  and  there 
was  testimony  that  defendant  did  not 
fight  back.  Conley  v.  State,  948  So.  2d  462 
(Miss.  Ct.  App.  2007). 

In  a  murder  case,  a  motion  for  a  new 
trial  was  properly  denied  because  the  ver- 
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diet  was  not  so  contrary  to  the  overwhelm- 
ing weight  of  the  evidence  as  to  constitute 
an  unconscionable  injustice;  there  was 
conflicting  testimony  that  defendant  in- 
tended to  hurt  his  grandfather,  and  he 
admitted  to  killing  his  grandfather, 
though  he,  the  only  witness  to  the  actual 
crime,  claimed  self-defense.  Jones  v.  State, 

938  So.  2d  312  (Miss.  Ct.  App.  2006). 
Defendant's  murder  conviction  was  not 

against  the  overwhelming  weight  of  the 
evidence  where  three  witnesses  testified 
that  they  saw  defendant  murder  his  es- 
tranged wife's  bo3rfriend,  and  a  fourth  wit- 
nessed the  circumstances  surrounding  the 
murder,  Livingston  v.  State,  943  So.  2d  66 
(Miss.  Ct.  App.  2006),  writ  of  certiorari 
denied  by  942  So.  2d  164,  2006  Miss. 
LEXIS  708  (Miss.  2006). 

In  a  capital  murder  case,  the  evidence 
was  sufficient  to  sustain  the  underl3ring 
armed  robbery  because  a  witness  testified 
that  two  males  wearing  ski  masks  and 
gloves  and  brandishing  pistols  entered  the 
store,  pointed  their  guns  at  the  witness 
and  the  victim,  ordered  them  to  hand  over 
the  money,  and  the  victim  was  shot  and 
killed  during  the  robbery.  Duncan  v.  State, 

939  So.  2d  772  (Miss.  2006). 

50.  —  Conviction  sustained  —  mur- 
der. 

Evidence  supported  the  murder  convic- 
tion under  Miss.  Code  Ann.  §  97-3- 
19(l)(a),  instead  of  a  manslaughter  con- 
viction under  Miss.  Code  Ann.  §  97-3-35, 
because  (1)  witnesses  testified  that  a  fight 
outside  of  a  club  between  defendant  and 
the  victim  lasted  a  couple  of  minutes;  (2) 
when  defendant's  sibling  broke  up  the 
fight,  defendant  and  the  victim  separated; 

(3)  some  people  talked  to  defendant  and 
attempted  to  calm  defendant  down;  and 

(4)  defendant,  after  several  minutes,  re- 
turned to  the  scene  of  the  altercation, 
pulled  out  a  gun,  and  shot  and  pursued 
the  victim.  In  addition,  the  jury  was  in- 
structed as  to  both  murder  and  man- 
slaughter. Moore  v.  State,  52  So.  3d  339 
(Miss.  2010). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  murder,  as  he  fa- 
tally shot  the  victim  in  the  back  of  the 
head,  his  claim  of  imperfect  self-defense 
was  rejected  by  the  jury,  and  he  failed  to 
provide  evidence,  scientific  or  otherwise, 


to  support  his  claim  that  the  shot  was  in 
the  back  of  the  victim's  head  because  he 
had  tried  to  duck  to  avoid  being  shot. 
Branch  v.  State,  —  So.  2d  — ,  2012  Miss. 
App.  LEXIS  826  (Miss.  Ct.  App.  June  19, 
2012). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  depraved-heart 
murder  under  Miss.  Code  Ann.  §  97-3- 
19(l)(b)  because  defendant's  sister-in-law 
testified  that  defendant  intentionally 
pointed  a  gun  at  his  brother  and  shot. 
Smith  V.  State,  111  So.  3d  119  (Miss.  Ct. 
App.  2013). 

Defendant's  murder  conviction  under 
Miss.  Code  Ann.  §  97-3-19(l)(a)  was  ap- 
propriate because  the  evidence  was  suffi- 
cient. Although  defendant  testified  that  he 
shot  the  victim  in  self-defense,  the  victim 
was  sitting  in  the  car  with  his  widow  up, 
facing  forward,  when  he  was  shot;  the 
victim's  wife  also  testified  that  defendant 
had  walked  past  her  to  go  to  the  driver  s 
side  of  the  vehicle.  Page  v.  State,  64  So.  3d 
482  (Miss.  June  30,  2011). 

Jury's  verdict  that  found  defendant 
guilty  of  murder  pursuant  to  Miss.  Code 
Ann.  §  97-3-19(1)  (Rev.  2006),  rather  than 
manslaughter,  was  supported  by  the  evi- 
dence. From  evidence  that  several  min- 
utes had  passed  between  the  initial  dis- 
agreement between  defendant  and  the 
victim  before  defendant  attacked  the  vic- 
tim with  a  steak  knife,  the  jury  could  find 
that  defendant  acted  with  deliberate  de- 
sign or  in  a  way  that  was  eminently  dan- 
gerous to  others  and  evidenced  a  depraved 
heart  when  she  stabbed  the  victim  in  the 
neck.  McKay  v.  State,  59  So.  3d  644  (Miss. 
Ct.  App.  2011). 

Evidence  was  sufficient  to  convict  defen- 
dant of  depraved-heart  murder  under 
Miss.  Code  Ann.  §  97-3-19  (Rev.  2006)  as 
the  evidence  showed  that,  after  defen- 
dant's cohort  threw  a  tire  iron  at  the 
victim,  causing  the  victim  to  fall  to  the 
ground,  defendant  retrieved  the  tire  iron 
and  proceeded  to  repeatedly  strike  the 
victim  in  the  head  with  it.  Leggett  v. 
State,  54  So.  3d  317  (Miss.  Ct.  App.  2011). 

Evidence  was  sufficient  to  convict  a  sec- 
ond defendant  of  manslaughter,  murder, 
and  aggravated  assault  as  the  evidence 
showed  that  defendant  shot  his  firearm 
multiple  times  at  the  victims  and  that  he 
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did  so  with  deliberate  design.  The  surviv- 
ing victim  testified  that  this  defendant 
had  a  gun  and  fired  it,  and  an  intent  to  kill 
could  be  inferred  from  use  of  a  gun.  Sands 
V.  State,  62  So.  3d  374  (Miss.  2011). 

Defendant's  conviction  for  murder,  in 
violation  of  Miss.  Code  Ann.  §  97-3-19(1), 
was  supported  by  the  evidence  because 
defendant  admitted  to  the  jury  that  the 
victim,  a  fellow  gang  member,  was  un- 
armed when  defendant  shot  the  victim; 
several  people  were  present  in  the  room, 
and  others,  including  an  infant,  were 
present  in  the  house  at  the  time  of  the 
shooting.  Defendant  left  the  scene  without 
ensuring  that  the  victim  received  medical 
assistance.  Pitts  v.  State,  66  So.  3d  174 
(Miss.  Ct.  App.  2010),  writ  of  certiorari 
denied  en  banc  by  65  So.  3d  310,  2011 
Miss.  LEXIS  354  (Miss.  2011). 

Evidence  showing  that  defendant 
fought  with  the  victim,  held  the  victim 
down,  and  accidentally  shot  himself  in  the 
hand,  and  then  shot  the  victim  a  total  of 
six  times  was  sufficient  to  show  deliberate 
design,  in  addition  to  evidence  of  man- 
slaughter, thus  leaving  a  question  of  fact 
for  the  jury  and  supporting  the  trial 
judge's  denial  of  defendant's  motion  for  a 
directed  verdict.  Roach  v.  State,  39  So.  3d 
967  (Miss.  Ct.  App.  2010). 

Evidence  was  sufficient  to  sustain  a 
conviction  for  murder,  pursuant  to  Miss. 
Code  Ann.  §  97-3-19(l)(a),  because  a  ra- 
tional trier  of  fact  could  have  found  that 
the  prosecution  proved  that  defendant 
was  guilty  of  murder  beyond  a  reasonable 
doubt  where  defendant  reentered  a  club 
after  leaving,  walked  up  to  the  victim,  and 
stabbed  him.  The  jury  acted  within  its 
discretion  when  it  discounted  defendant's 
various  versions  of  the  events.  Porter  v. 
State,  33  So.  3d  535  (Miss.  Ct.  App.  2010). 

Weight  of  the  evidence  at  trial  sup- 
ported defendant's  conviction  for  felony 
murder,  pursuant  to  Miss.  Code.  Ann. 
§  97-3-19(l)(c),  because  the  admissions  in 
defendant's  statement  to  the  police 
showed  that  he  actively  participated  in  an 
attempted  aggravated  assault  against  an 
intended  victim;  he  armed  himself  with  a 
.25-caliber  handgun  and  his  companion 
expressed  a  desire  to  shoot  the  intended 
victim.  Coleman  v.  State,  30  So.  3d  387 
(Miss.  Ct.  App.  2010). 


Defendant's  conviction  on  Count  II  for 
the  murder  of  his  grandmother  was 
proper  because  there  was  no  eyewitness 
testimony  that  verified  that  defendant 
was  suffering  from  delusions  in  the  days 
preceding  the  shootings  or  at  the  time  of 
the  shootings,  and  the  State  offered  com- 
petent medical  evidence  to  show  that  he 
was  not  insane  at  the  time  of  the 
shootings  of  his  grandparents.  Sanders  v. 
State,  63  So.  3d  554  (Miss.  Ct.  App.  2010), 
affirmed  by  63  So.  3d  497,  2011  Miss. 
LEXIS  193  (Miss.  2011). 

Defendant's  conviction  on  Count  II  for 
the  murder  of  his  grandmother  was 
proper  because  there  was  no  eyewitness 
testimony  that  verified  that  defendant 
was  suffering  from  delusions  in  the  days 
preceding  the  shootings  or  at  the  time  of 
the  shootings,  and  the  State  offered  com- 
petent medical  evidence  to  show  that  he 
was  not  insane  at  the  time  of  the 
shootings  of  his  grandparents.  Sanders  v. 
State,  63  So.  3d  554  (Miss.  Ct.  App.  2010), 
affirmed  by  63  So.  3d  497,  2011  Miss. 
LEXIS  193  (Miss.  2011). 

Defendant's  murder  convictions  in  vio- 
lation of  Miss.  Code  Ann.  §  97-3-19(l)(a) 
were  proper  because  he  had  threatened  to 
kill  one  victim,  his  former  girlfriend.  Ad- 
ditionally, defendant's  cell  phone  con- 
nected with  a  tower  only  three  or  miles 
from  the  crime  scene  at  the  time  of  the 
murders,  and  evidence  was  presented  that 
defendant  owned  a  weapon  like  the  one 
used  in  the  murders,  contrary  to  his  as- 
sertions. Madden  v.  State,  42  So.  3d  566 
(Miss.  Ct.  App.  2010),  writ  of  certiorari 
dismissed  by  49  So.  3d  106,  2010  Miss. 
LEXIS  460  (Miss.  2010). 

Where  the  evidence  showed  that  defen- 
dant had  conducted  his  own  investigation 
to  find  out  who  was  having  sexual  rela- 
tions with  his  wife,  after  identifying  the 
victim  as  the  one  having  the  affair,  pro- 
ceeded to  the  victim's  house  armed  with  a 
gun,  phoned  his  attorney  and  informed 
him  of  his  intention  to  kill  someone,  and 
shot  the  unarmed  victim,  there  was  abun- 
dant evidence  that  the  killing  at  issue  was 
done  with  deliberate  design  so  as  to  sup- 
port a  murder  conviction,  and  the  circuit 
court  did  not  err  in  refusing  defendant's 
manslaughter  instruction.  Shorter  v. 
State,  33  So.  3d  512  (Miss.  Ct.  App.  2009). 


52 


2013  Supplement 


Crimes  Against  Persons 


§  97-3-19 


Defendant's  conviction  for  murder  in 
violation  of  Miss.  Code  Ann.  §  97-3- 
19(l)(a)  was  proper  because  there  was  no 
evidence  that  warranted  an  assisted-sui- 
cide  instruction.  Defendant  did  not  claim 
to  have  advised,  encouraged,  abetted,  or 
assisted  the  victim  to  take  or  in  the  taking 
of  her  life;  at  most,  defendant's  statement 
revealed  that  the  two  talked  about  com- 
mitting suicide  together.  Williams  v. 
State,  53  So.  3d  761  (Miss.  Ct.  App.  2009), 
reversed  by,  remanded  by  53  So.  3d  734, 
2010  Miss.  LEXIS  590  (Miss.  2010). 

Defendant's  conviction  for  capital  mur- 
der in  violation  of  Miss.  Code  Ann.  §  97- 
3-19(2)(e)  was  proper  because  the  evi- 
dence was  sufficient  to  support  the 
conviction.  In  part,  two  witnesses  saw 
defendant  standing  beside  the  victim's  car 
immediately  after  they  heard  shots  being 
fired  and  defendant  himself  testified  that 
he  used  the  victim's  credit  card  to  go  on  a 
shopping  spree  on  the  day  the  victim  died. 
Catchings  v  State,  39  So.  3d  943  (Miss. 
Ct.  App.  2009),  writ  denied  by  39  So.  3d  5, 
2010  Miss.  LEXIS  382  (Miss.  2010),  writ 
of  certiorari  denied  by  132  S.  Ct.  1546,  182 
L.  Ed.  2d  178,  2012  U.S.  LEXIS  1556,  80 
U.S.L.W.  3476  (U.S.  2012). 

Evidence  was  sufficient  to  convict  defen- 
dant because  the  victim  was  killed  by  a 
gun  fired  while  in  contact  with  her  head, 
there  was  no  evidence  that  the  victim  held 
the  gun,  and  defendant  and  the  victim  had 
checked  into  the  motel  room  where  the 
victim  was  found.  Brown  v.  State,  39  So. 
3d  916  (Miss.  Ct.  App.  2009),  reversed  by, 
remanded  by  39  So.  3d  890,  2010  Miss. 
LEXIS  370  (Miss.  2010). 

Evidence  was  sufficient  to  convict  defen- 
dant of  murder  under  Miss.  Code  Ann. 
§  97-3-19(l)(a)  (2006)  because  there  was 
contradictory  evidence  from  which  a  rea- 
sonable juror  could  have  rejected  defen- 
dant's claim  of  self-defense,  and  which 
established  that  defendant  intended  to 
cause  his  victim's  death,  including  testi- 
mony from  a  neighbor,  who  heard  an  al- 
tercation, and  testimony  from  a  friend, 
who  averred  that  defendant  stated  he 
intended  to  kill  his  girlfriend  due  to  her 
infidehty.  Reed  v.  State,  31  So.  3d  48 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  29  So.  3d  774,  2010  Miss.  LEXIS 
151  (Miss.  2010). 


Evidence  was  sufficient  to  support  de- 
fendant's conviction  of  murder  because  a 
pathologist  testified  that  the  victim's 
death  resulted  from  a  violent  struggle, 
that  something  had  been  tied  around  the 
victim's  neck  so  that  she  could  not  breath, 
and  that  she  was  immersed  in  water  so 
that,  when  she  was  able  to  gasp,  her  lungs 
filled  with  water,  resulting  in  her  death. 
The  Weathersy  rule — under  which  a  jury 
was  required  to  accept  the  version  of 
events  of  defendant  or  defendant's  wit- 
nesses if  they  were  the  only  witnesses  to 
the  homicide — did  not  apply  because  de- 
fendant did  not  establish  his  version  of  the 
victim's  death — which  he  claim  resulted 
from  acts  committed  in  self-defense — be- 
cause defendant  did  not  establish  his  ver- 
sion of  the  victim's  death  through  his  own 
testimony  or  that  of  other  witnesses. 
Bartolo  v.  State,  32  So.  3d  522  (Miss.  Ct. 
App.  2009). 

Verdict  of  murder  under  Miss.  Code 
Ann.  §  97-3-19  was  not  against  the  over- 
whelming weight  of  the  evidence  as  the 
testimony  presented  a  factual  dispute  for 
the  jury's  resolution  and  the  jury  found 
certain  testimony  to  be  credible  and  de- 
fendant's attempts  to  establish  a  self-de- 
fense theory  to  be  contradictory;  although 
defendant  cited  to  Miss.  Code  Ann.  §  97- 
3-31,  which  provided  for  a  manslaughter 
conviction  when  one  killed  another  while 
resisting  a  felony,  there  was  confiicting 
testimony  as  to  whether  the  victim  was 
attempting  to  commit  a  felony,  and  al- 
though defendant  also  cited  to  Miss.  Code 
Ann.  §  97-3-35  and  claimed  the  evidence 
supported  a  heat  of  passion  manslaughter 
conviction,  there  was  no  evidence  that 
defendant  was  acting  in  a  state  of  violent 
and  uncontrollable  rage  and  he  only  at- 
tempted to  show  that  he  was  afraid  of  the 
victim  and  acted  in  self-defense.  Ray  v. 
State,  27  So.  3d  416  (Miss.  Ct.  App.  2009), 
writ  of  certiorari  denied  by  27  So.  3d  404, 
2010  Miss.  LEXIS  61  (Miss.  2010). 

Court  rejected  as  without  merit  defen- 
dant's claim  that  the  trial  court  erred  in 
failing  to  grant  his  motion  for  a  judgment 
notwithstanding  the  verdict,  given  that 
the  jury  was  instructed  to  consider 
whether  the  victim's  killing  was  murder, 
manslaughter,  or  committed  in  self-de- 
fense and  the  jury  had  sufficient  evidence 
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to  convict  defendant  of  murder;  although 
defendant  argued  that  the  facts  supported 
either  excusable  or  justifiable  homicide, 
the  facts  were  conflicting  and  created  a 
jury  question,  as  testimony  and  physical 
evidence  contradicted  defendant's  testi- 
mony that  the  victim  backed  him  up  steps 
and  defendant  having  left  the  scene  im- 
mediately after  the  stabbing  created  the 
impression  that  he  knew  the  victim  was 
no  longer  a  threat.  Ray  v.  State,  27  So.  3d 
416  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari denied  by  27  So.  3d  404,  2010  Miss. 
LEXIS  61  (Miss.  2010). 

Defendant's  conviction  for  murder  in 
violation  of  Miss.  Code  Ann.  §  97-3-19(1) 
was  appropriate  because  his  actions  were 
the  epitome  of  an  act  eminently  dangerous 
to  others  and  evincing  a  depraved  heart, 
without  regard  for  human  life.  Defendant 
had  exited  a  nightclub  after  being  in  a 
fight  and  pulled  a  gun  and  fired  10  to  12 
shots  into  a  crowded  parking  lot,  hitting 
four  people.  Jackson  v.  State,  28  So.  3d 
638  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari denied  by  27  So.  3d  404,  2010  Miss. 
LEXIS  85  (Miss.  2010). 

Evidence,  including  testimony  of  a  wit- 
ness regarding  how  defendant  was  driving 
in  relation  to  the  victim's  car,  the  testi- 
mony of  another  witness  who  spoke  on  the 
phone  with  the  victim  and  testified  that 
the  victim  seemed  scared  and  was  scream- 
ing, and  the  testimony  of  an  expert  wit- 
ness who  reconstructed  the  accident 
scene,  was  sufficient  for  a  rational  juror  to 
convict  defendant  of  depraved-heart  mur- 
der in  violation  of  Miss.  Code  Ann.  §  97- 
3-19.  Nichols  v.  State,  27  So.  3d  433  (Miss. 
Ct.  App.  2009),  writ  of  certiorari  denied  by 
27  So.  3d  404,  2010  Miss.  LEXIS  70  (Miss. 
2010),  writ  of  certiorari  denied  by  131  S. 
Ct.  97,  178  L.  Ed.  2d  61,  2010  U.S.  LEXIS 
5836,  79  U.S.L.W.  3197  (U.S.  2010). 

Witness  testimony  that  defendant 
chased  the  victim  into  an  empty  lot  while 
firing  a  gun  at  him  and  that  the  victim's 
body  was  found  in  that  lot  and  gunshot 
residue  testing  that  revealed  gunpowder 
on  defendant's  hand  were  sufficient  to 
support  defendant's  conviction  of  murder 
under  Miss.  Code  Ann.  §  97-3-19(l)(a). 
Watkins  v.  State,  29  So.  3d  807  (Miss.  Ct. 
App.  2009),  writ  of  certiorari  denied  by  29 
So.  3d  774,  2010  Miss.  LEXIS  126  (Miss. 
2010). 


Evidence  supported  the  verdict  of  guilt 
where,  in  his  confessions  to  the  murder, 
defendant  gave  detailed  explanations  of 
what  occurred  and  of  his  motive;  defen- 
dant's confessions,  along  with  the  testi- 
mony of  investigating  officers,  strongly 
preponderated  in  favor  of  the  finding  of 
guilt.  Neal  v.  State,  15  So.  3d  388  (Miss. 
2009). 

Where  defendant  confessed  to  police 
that  he  choked  the  victim  while  at  his 
house  watching  TV  and  smoking  mari- 
juana, he  also  admitted  that  he  found  a 
plastic  garbage  bag  and  duct  tape;  his 
cohort  placed  the  bag  around  the  victim's 
face  and  defendant  taped  the  bag  around 
the  victim's  head.  A  doctor  testified  that 
the  victim's  death  was  caused  by  strangu- 
lation and  suffocation;  the  Supreme  Court 
of  Mississippi  held  that  the  evidence  was 
sufficient  to  support  defendant's  convic- 
tion for  murder  in  violation  of  Miss.  Code 
Ann.  §  97-3-19,  and  his  prosecution  for 
both  capital  murder  and  kidnapping  did 
not  violate  double  jeopardy.  Nelson  v. 
State,  10  So.  3d  898  (Miss.  2009). 

Trial  court  did  not  err  in  denying  defen- 
dant's motion  for  a  JNOV  because  the 
evidence  was  sufficient  to  support  the  jury 
verdict  finding  defendant  guilty  of  murder 
under  Miss.  Code  Ann.  §  97-3-19(l)(a) 
where  the  evidence  showed  that  the  half- 
sister  of  defendant's  ex-wife  showed  de- 
fendant where  the  ex-wife's  boyfriend — 
the  victim — lived,  that  defendant  told  his 
ex-wife's  sister  not  to  tell  anyone  that  she 
showed  him  where  the  victim  lived,  that 
defendant  was  furious  when  he  saw  that 
his  ex- wife  as  at  the  victim's  house,  that 
the  ex-wife  noticed  a  van  similar  to  that 
driven  by  defendant  drive  by  the  victim's 
house,  that  defendant  dropped  his  ex- 
wife's  half-sister  off  at  home  at  1:00  a.m., 
that  the  victim  was  last  week  alive  at  2:00 
a.m.,  that  the  half-sister  tried  to  call  de- 
fendant at  3:00  a.m.  but  he  was  not  at 
home,  that  the  victim's  neighbor  noticed  a 
van  similar  to  that  belonging  to  defendant 
parked  in  the  victim's  driveway  in  the 
early  morning  hours,  and  that  defendant 
threatened  his  wife  that  he  would  kill  her 
and  any  man  with  whom  he  caught  her. 
Parker  v.  State,  20  So.  3d  702  (Miss.  Ct. 
App.  2009),  writ  of  certiorari  denied  by  20 
So.  3d  680,  2009  Miss.  LEXIS  544  (Miss. 
2009). 
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Where  defendant  disarmed  his  victim 
and  fired  the  gun  in  the  victim's  direction 
and  into  a  crowded  nightclub,  kilhng  the 
victim  and  another  and  wounding  three 
others,  the  trial  court  did  not  err  in  deny- 
ing defendant's  motion  for  a  judgment 
notwithstanding  the  verdict  because  the 
evidence  was  sufficient  to  support  defen- 
dant's convictions  of  murder,  aggravated 
assault,  and  felon  in  possession  of  a  fire- 
arm. Roberson  v.  State,  19  So.  3d  95  (Miss. 
Ct.  App.  2009). 

Evidence  was  sufficient  to  support  de- 
fendant's convictions  of  murder  and 
armed  robbery  where  defendant's  com- 
panions testified  that  they  accompanied 
defendant  to  the  victim's  home  seeking 
employment;  that  the  victim  told  them 
that  they  could  spend  the  night  rather 
than  driving  all  the  way  home;  that  defen- 
dant told  them  that  he  was  going  to  rob 
the  victim;  that  defendant  headed  toward 
the  victim's  bedroom  after  the  victim  re- 
tired; that  as  his  companions  left  the 
home,  they  heard  gunshots  coming  from 
the  bedroom  and  that  one  looked  back  and 
saw  defendant  taking  the  victim's  wallet 
out  of  his  pocket;  and  that  defendant 
jumped  into  their  vehicle  as  they  were 
departing  and  he  had  blood  on  him  and 
was  carrying  a  gun.  Further  evidence  was 
justified  defendant's  conviction  was  testi- 
mony that  defendant  was  angry  with  the 
victim  for  docking  his  pay  after  finding 
him  sleeping  on  the  job  and  the  testimony 
of  defendant's  brother  that  defendant  ad- 
mitted commission  of  the  offenses.  Lewis 
V.  State,  997  So.  2d  1001  (Miss.  Ct.  App. 
2009). 

Defendant's  conviction  for  murdering 
his  girlfriend  was  appropriate  because  de- 
fendant's friend,  who  was  the  only  eyewit- 
ness to  the  incident,  testified  that  defen- 
dant deliberately  shot  the  victim  in  the 
head  at  point-blank  range.  Deliberate  de- 
sign to  kill  a  person  could  be  formed  very 
quickly  and  the  friend  further  recounted 
no  "heat  of  passion"  element  to  forward  a 
possible  manslaughter  conviction;  defen- 
dant also  did  not  produce  any  evidence  to 
that  effect.  Fannings  v.  State,  997  So.  2d 
953  (Miss.  Ct.  App.  2008). 

Defendant's  murder  conviction  was  ap- 
propriate because  the  admission  of  his 
statement  given  without  a  proper  Mi- 


randa warning  was  harmless  since,  even 
without  the  videotaped  statement,  based 
on  the  overwhelming  weight  of  the  evi- 
dence of  defendant's  guilt,  a  jury  would 
have  found  beyond  a  reasonable  doubt 
that  defendant  was  guilty.  In  part,  three  of 
the  four  codefendants  present  on  the  day 
of  the  murder  testified  that  defendant  was 
the  shooter  and  two  of  those  codefendants 
were  eyewitnesses  to  the  murder.  Walton 
V  State,  998  So.  2d  971  (Miss.  2008). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  of  depraved  heart 
murder  because  several  witnesses  testi- 
fied that  the  shooter  left  the  scene  in 
defendant's  vehicle,  another  witness  ob- 
tained a  partial  plate  number  that 
matched  that  of  defendant's  vehicle,  two 
witnesses  positively  identified  defendant 
as  the  shooter  in  a  photographic  lineup 
shortly  after  the  shooting,  and  six  wit- 
nesses identified  defendant  as  the  shooter 
in  court  during  his  trial.  Jordan  v.  State, 

995  So.  2d  94  (Miss.  2008). 
Defendant  was  not  entitled  to  a  new 

trial  because  the  verdict  finding  defen- 
dant guilty  of  murder  was  not  against  the 
overwhelming  weight  of  the  evidence 
since  (1)  the  victim's  son,  who  witnessed 
the  shooting,  made  consistent  statements 
in  court  and  to  other  individuals  after  the 
shooting  about  what  defendant  did  and 
said  right  before  he  shot  the  victim;  and 
(2)  the  attempted  impeachment  of  the  son 
involved  insignificant  details  that  hap- 
pened prior  to  the  shooting.  Mask  v.  State, 

996  So.  2d  106  (Miss.  Ct.  App.  2008),  writ 
of  certiorari  denied  by  999  So.  2d  374, 
2008  Miss.  LEXIS  631  (Miss.  2008). 

Evidence  was  sufficient  to  deny  defen- 
dant's motion  for  a  directed  verdict  and  to 
convict  him  of  murder  because  (1)  the 
victim's  son,  who  was  in  the  car  with  the 
victim,  testified  that  defendant  ap- 
proached his  father,  pointed  a  gun  at  his 
father,  and  shot  his  father;  (2)  even  if  the 
murder  was  an  accident,  as  defendant 
claimed,  a  reasonable  juror  could  still  find 
defendant  guilty  of  depraved-heart  mur- 
der under  Miss.  Code  Ann.  §  97-3- 
19(l)(b);  and  (3)  a  reasonable  juror  could 
reject  defendant's  argument  that  he  shot 
the  victim  in  self-defense  because  the  vic- 
tim was  shot  in  the  back.  Mask  v.  State, 
996  So.  2d  106  (Miss.  Ct.  App.  2008),  writ 
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of  certiorari  denied  by  999  So.  2d  374, 
2008  Miss.  LEXIS  631  (Miss.  2008). 

Evidence  was  sufficient  to  support  a 
jury's  finding  that  a  defendant  murdered 
his  ex-wife  because  the  evidence  showed 
that:  (1)  approximately  two  weeks  before 
the  ex-wife's  death,  the  defendant  told  a 
witness  that  if  the  ex-wife  tried  to  move  to 
Colorado  with  their  children,  he  would  kill 
her;  (2)  she  was  in  fact  planning  to  move 
to  Colorado  about  the  time  of  her  death; 
(3)  on  the  date  of  the  murder,  the  defen- 
dant told  a  friend  that  he  had  "beat  her 
[the  ex- wife]  real  bad  this  time";  and  (4)  a 
couple  of  weeks  later,  the  defendant  asked 
the  friend  to  dispose  of  a  tent  stake  that 
might  be  confused  for  the  murder  weapon. 
Davis  V.  State,  995  So.  2d  808  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  by  11 
So.  3d  1250,  2009  Miss.  LEXIS  163  (Miss. 
2009). 

Evidence  was  sufficient  to  support  a 
conviction  of  both  murder  and  aggravated 
assault,  under  Miss.  Code  Ann.  §§  97-3- 
19(1),  97-3-7(2),  because  a  rational  juror 
could  have  concluded  beyond  a  reasonable 
doubt  that  defendant  was  guilty  of  both 
murder  and  aggravated  assault  because 

(1)  the  evidence  tended  to  show  that  de- 
fendant acted  recklessly  in  the  commis- 
sion of  an  imminently  dangerous  act  and 
with  extreme  indifference  to  human  life; 

(2)  the  State  produced  evidence  showing 
that  defendant  fired  a  gun  inside  of  an 
apartment  that  contained  two  unarmed 
individuals,  as  well  as  several  children; 

(3)  the  State  also  established  that  defen- 
dant's firing  of  the  gun  resulted  in  the 
death  of  his  wife  and  serious  bodily  injury 
to  his  stepson;  and  (4)  defendant  admitted 
pulling  out  the  gun  and  firing  it  inside  the 
apartment.  Readus  v.  State,  997  So.  2d 
941  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  999  So.  2d  852,  2009  Miss. 
LEXIS  27  (Miss.  2009). 

Sufficient  evidence  supported  the  jury's 
finding  that  defendant  shot  the  victim  and 
caused  the  victim's  death.  Although  defen- 
dant argued  that  the  State  failed  to  estab- 
lish that  he  had  possession  of  the  same 
caliber  weapon  that  delivered  the  fatal 
shot,  the  absence  of  any  evidence  to  estab- 
lish that  defendant  possessed  the  particu- 
lar caliber  weapon  used  to  shoot  the  vic- 
tim was  irrelevant.  Boyd  v.  State,  977  So. 
2d  329  (Miss.  2008). 


In  a  challenge  to  the  weight  of  the 
evidence,  regarding  defendant's  motion 
for  a  new  trial,  her  argument  centered 
around  her  contention  that  there  was  no 
evidence  that  she  caused  the  fire,  thereby 
causing  the  death  of  the  victim;  also,  she 
maintained  that  the  evidence  showed  she 
was  not  at  home  before  the  fire  was  no- 
ticed and  reported.  Because  of  the  many 
inconsistencies  in  the  various  statements 
of  what  happened  the  night  of  the  fire,  not 
to  mention  defendant's  confessions,  allow- 
ing the  verdict  finding  her  guilty  of  simple 
murder  under  Miss.  Code  Ann.  §  97-3- 
19(l)(a)  to  stand  did  not  sanction  an  un- 
conscionable injustice;  therefore,  the  trial 
court  did  not  abuse  its  discretion  in  deny- 
ing defendant's  motion  for  a  new  trial. 
Colburn  v.  State,  990  So.  2d  206  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  en 
banc  by  994  So.  2d  186,  2008  Miss.  LEXIS 
472  (Miss.  2008). 

Trial  court  did  not  err  in  denjdng  defen- 
dant's motions  for  a  directed  verdict  or  a 
judgment  notwithstanding  the  verdict  be- 
cause there  was  evidence  of  (1)  three  con- 
fessions made  by  defendant  in  the  pres- 
ence of  three  different  individuals;  (2)  a 
strained  relationship  between  defendant 
and  the  victim;  (3)  defendant's  dislike  for 
her  job  as  a  live-in-caretaker  and  the 
victim;  and  (4)  the  victim's  autopsy 
showed  he  did  not  die  of  natural  causes 
because  he  was  alive  when  the  fire 
started.  Thus,  there  was  sufficient  proof 
presented  at  trial  to  establish  the  essen- 
tial elements  of  murder  under  Miss.  Code 
Ann.  §  97-3-19(l)(a).  Colburn  v.  State, 
990  So.  2d  206  (Miss.  Ct.  App.  2008),  writ 
of  certiorari  denied  en  banc  by  994  So.  2d 
186,  2008  Miss.  LEXIS  472  (Miss.  2008). 

Evidence  was  sufficient  to  convict  defen- 
dant of  murder  under  Miss.  Code  Ann. 
§  97-3-19(1)  because  (1)  defendant  admit- 
ted he  was  the  only  adult  at  home  with  the 
victim  that  day;  (2)  the  evidence  of  the 
bloody  T-shirt,  the  bloody  piece  of  the 
crutch  and  stopper,  and  the  numerous 
circular  injuries  on  the  victim's  body  from 
another  piece  of  the  crutch  strongly  sug- 
gested that  defendant  beat  the  victim  se- 
verely with  a  crutch;  (3)  the  evidence 
showed  that  the  crutch  broke  into  pieces, 
and  that  defendant  disposed  of  the  pieces, 
but  that  he  overlooked  the  two  pieces 
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found  by  the  police;  (4)  defendant's  actions 
of  beating  and  strangling  the  victim  were 
willful  acts  likely  to  cause  death  or  serious 
bodily  injury  and  evinced  a  reckless  indif- 
ference to  the  danger  to  human  life  from 
which  malice  could  be  inferred;  and  (5) 
defendant's  expressions  of  unfamiliarity 
with  the  basics  of  cardiopulmonary  resus- 
citation (CPR)  while  possessing  certifica- 
tion in  CPR  and  first  aid  training  were 
inconsistent  with  his  innocence  of  murder. 
Staten  v.  State,  989  So.  2d  938  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  by 
993  So.  2d  832,  2008  Miss.  LEXIS  400 
(Miss.  2008). 

Directed  verdict  was  denied  a  murder 
case  under  Miss.  Code  Ann.  §  97-3- 
19(1  )(a)  because  the  evidence  was  suffi- 
cient where  defendant,  a  bail  bondsman, 
was  owed  money  by  the  victim,  defendant 
talked  about  killing  the  victim,  the  victim 
was  picked  up  by  defendant  shortly  before 
the  shooting,  defendant  drove  by  the  mur- 
der scene,  and  defendant  confessed.  Since 
the  evidence  was  sufficient,  a  motion  for 
judgment  notwithstanding  the  verdict 
was  properly  denied.  Green  v.  State,  982 
So.  2d  471  (Miss.  Ct.  App.  2008). 

Where  defendant  was  charged  with 
murdering  her  ex-boyfriend,  the  jury  was 
properly  instructed  regarding  manslaugh- 
ter by  culpable  negligence  under  Miss. 
Code  Ann.  §  97-3-4.  Based  on  defendant's 
written  confession  that  she  went  to  the 
victim's  house  to  discuss  their  relation- 
ship, brought  a  pistol  with  her,  had  an 
argument  with  the  victim,  the  gun  acci- 
dentally discharged,  and  she  attempted  to 
set  fire  to  his  truck,  the  evidence  was 
legally  sufficient  to  support  the  jury  ver- 
dict convicting  defendant  of  murder  and 
not  manslaughter.  Brown  v.  State,  981  So. 
2d  1007  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  by  981  So.  2d  298,  2008 
Miss.  LEXIS  222  (Miss.  2008). 

Evidence  was  sufficient  to  support  a 
conviction  based  on  depraved  heart  mur- 
der under  Miss.  Code  Ann.  §  97-3-19(l)(b) 
since  defendant  fired  at  an  occupied  ve- 
hicle after  arguing  with  her  boyfriend.  In 
reviewing  the  weight  of  the  evidence,  even 
though  there  was  inconsistent  testimony, 
allowing  the  verdict  to  stand  would  not 
have  sanctioned  an  unconscionable  injus- 
tice. Cooper  V.  State,  977  So.  2d  1220 


(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  en  banc  by  977  So.  2d  1144,  2008 
Miss.  LEXIS  141  (Miss.  2008). 

Evidence  was  sufficient  to  support  de- 
fendant's murder  conviction  because:  (1) 
the  victim  was  shot  four  times  in  the  back 
and  once  in  the  chest;  (2)  three  eyewit- 
nesses stated  that  they  saw  defendant 
standing  over  the  victim,  shooting  him 
repeatedly;  (3)  the  state  pathologist's  tes- 
timony corroborated  that  the  cause  of 
death  was  multiple  gun  shots,  consistent 
with  shots  being  fired  from  above  while 
the  victim  was  on  the  ground;  (4)  both 
parties  stipulated  that  two  of  the  bullets 
that  were  found  in  the  victim's  body  dur- 
ing the  autopsy  came  from  an  automatic 
pistol  that  defendant  admitted  at  trial 
was  the  one  he  used  to  shoot  the  victim; 
(5)  an  officer  with  the  sheriff's  department 
testified  that  approximately  one  hour  af- 
ter the  shooting,  defendant  turned  himself 
in  to  the  police;  and  (6)  defendant  then 
gave  a  statement  in  which  he  said  that 
during  the  course  of  an  argument,  he  shot 
the  victim,  but  made  no  claim  of  seeing 
the  victim  with  any  weapon.  Scott  v.  State, 
965  So.  2d  758  (Miss.  Ct.  App.  2007). 

Evidence  did  not  so  heavily  preponder- 
ate against  the  verdict  finding  defendant 
guilty  of  murder  that  a  new  trial  was 
warranted  because:  (1)  defendant  admit- 
ted to  shooting  the  victim  and  stated  that 
he  did  not  see  the  victim  with  a  weapon; 
(2)  three  eyewitnesses  testified  that  they 
saw  defendant  standing  over  the  victim's 
body,  shooting  him  repeatedly;  (3)  no  one 
saw  the  victim  with  a  weapon  and  no 
weapon  was  seen  or  found  in  his  car;  and 
(4)  the  state  pathologist  confirmed  that 
the  victim's  wounds  were  consistent  with 
the  victim  lying  on  the  ground  and  being 
shot  from  above.  Scott  v.  State,  965  So.  2d 
758  (Miss.  Ct.  App.  2007). 

Sufficient  evidence  support  defendant's 
conviction  for  murder  when  a  rational 
juror  could  have  concluded  that  when  de- 
fendant left  the  house,  he  went  to  get  a 
weapon  and  then  intended  to  go  through 
with  what  he  had  been  desiring  to  do  for  a 
long  time,  to  get  the  victim;  he  succeeded 
by  firing  a  shot  at  close  range,  several 
inches  away  according  to  expert  testi- 
mony. Mullen  V.  State,  986  So.  2d  320 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
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denied  by  987  So.  2d  451,  2008  Miss. 
LEXIS  559  (Miss.  2008). 

Defendant's  murder  conviction  was  af- 
firmed because  the  jury  heard  the  testi- 
mony from  all  of  the  state's  witnesses, 
including  the  defense's  cross-examination 
of  those  witnesses,  and  from  the  defense's 
witnesses,  including  the  state's  cross-ex- 
amination of  the  witnesses;  the  court  held 
that  the  verdict  was  not  contrary  to  the 
weight  of  the  evidence.  Jones  v.  State,  962 
So.  2d  1263  (Miss.  2007). 

Evidence  was  sufficient  to  sustain  de- 
fendant's conviction  for  deliberate-design 
murder  because  three  witnesses  stated 
that  defendant  confessed  to  killing  the 
victim,  the  victim  sustained  multiple 
blows  to  the  head,  chest,  abdomen  and 
back,  and  a  pathologist  testified  that  the 
amount  of  force  necessary  to  produce  the 
victim's  injuries  was  unlikely  to  have  been 
inflicted  without  an  object  and  most  likely 
was  made  by  contact  with  a  blunt  object. 
Brown  v.  State,  965  So.  2d  1023  (Miss. 
2007). 

Defendant's  murder  conviction  pursu- 
ant to  Miss.  Code  Ann.  §  97-3-19(a)(l) 
was  proper  because  there  was  sufficient 
evidence  that  permitted  the  jury  to  find 
that,  before  defendant  slashed  the  victim's 
throat,  he  had  an  appreciable  time  to 
plan,  and  did  in  fact  plan,  to  kill  her.  Craft 
V.  State,  970  So.  2d  178  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  denied  by  977  So. 
2d  343,  2008  Miss.  LEXIS  89  (Miss.  2008). 

Evidence  was  sufficient  to  convict  defen- 
dant of  murder  under  Miss.  Code  Ann. 
§  97-3-19(l)(a)  because,  inter  alia:  (1)  the 
victim's  wife  made  an  in-court  identifica- 
tion of  defendant  as  the  man  with  whom 
the  victim  had  argued  after  giving  defen- 
dant and  the  accomplice-after-the-fact  a 
ride  home;  (2)  the  next  day,  the  wife  filed  a 
missing  person's  report  in  which  she  re- 
ported that  the  victim  was  last  seen  in  the 
company  of  defendant  and  his  friend;  (3) 
she  identified  defendant  from  a  photo- 
graphic lineup;  and  (4)  the  accomplice- 
after-the-fact  identified  defendant  as  the 
killer.  Bailey  v.  State,  960  So.  2d  583 
(Miss.  Ct.  App.  2007). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  of  murder  because 
the  testimony  of  the  accessory-after-the- 
fact  showed  that:  (1)  her  testimony  did  not 


have  to  be  corroborated  since  she  was  not 
an  accomplice  to  the  murder;  and  (2)  even 
assuming  that  she  was  an  accomplice,  her 
testimony  about  the  murder  was  corrobo- 
rated because  the  forensic  pathologist  cor- 
roborated the  accessory-after-the-fact's 
testimony  that  the  victim  was  stabbed, 
the  victim's  wife  testified  that  defendant 
was  the  last  person  she  saw  with  the 
victim  and  stated  that  they  were  quarrel- 
ing when  she  left  the  home,  and  a  friend 
who  helped  defendant  dig  a  hole  in  his 
backyard  to  supposedly  bury  a  dog  never 
saw  a  dog,  but  he  did  see  the  heel  of  a 
human  who  was  covered  by  a  white  sheet. 
Bailey  v.  State,  960  So.  2d  583  (Miss.  Ct. 
App.  2007). 

Defendant's  convictions  for  murder, 
armed  robbery,  and  shooting  into  an  occu- 
pied dwelling  were  appropriate  because 
the  evidence  was  sufficient:  two  witnesses 
testified  to  seeing  defendant  shoot  the 
victim;  a  witness  further  testified  to  ob- 
serving defendant  removing  the  victim's 
clothing  and  wallet;  and  a  female  testified 
to  a  shot  being  fired  through  her  front 
door  at  approximately  the  time  that  the 
victim  was  shot.  Conner  v.  State,  971  So. 
2d  630  (Miss.  Ct.  App.  2007),  writ  of  cer- 
tiorari denied  by  973  So.  2d  244,  2007 
Miss.  LEXIS  682  (Miss.  2007). 

Defendant's  conviction  for  murdering 
the  victim  by  deliberate  design  under 
Miss.  Code  Ann.  §  97-3-19(l)(a)  was 
proper  in  part  because  statements  that 
witnesses  overheard  defendant  and  the 
victim  make  to  one  another  immediately 
before  the  fight  leading  to  the  victim's 
death  began  were  relevant  to  show  that 
defendant  intended  to  fight  and  might 
have  been  in  the  initial  aggressor.  Council 
V.  State,  976  So.  2d  889  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  dismissed  en  banc 
by  977  So.  2d  343,  2008  Miss.  LEXIS  74 
(Miss.  2008). 

Defendant's  conviction  for  murder  in 
violation  of  Miss.  Code  Ann.  §  97-3- 
19(l)(a)  was  appropriate  because  there 
was  sufficient  evidence  to  support  the  con- 
viction since  there  was  evidence  that  de- 
fendant repeatedly  beat  the  victim  and 
then  proceeded  to  the  kitchen  where  de- 
fendant obtained  a  knife  that  he  used  to 
repeatedly  stab  the  victim;  there  was  also 
evidence  that  defendant  took  money  from 
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the  victim  after  the  victim's  death  to  buy 
more  drugs.  McCain  v.  State,  971  So.  2d 
608  (Miss.  Ct.  App.  2007),  writ  of  certio- 
rari denied  en  banc  by  973  So.  2d  244, 
2007  Miss.  LEXIS  700  (Miss.  2007),  writ 
of  certiorari  denied  by  553  U.S.  1056,  128 
S.  Ct.  2478,  171  L.  Ed.  2d  772,  2008  U.S. 
LEXIS  4228,  76  U.S.L.W.  3620  (2008). 

Where  defendant  was  convicted  of  mur- 
dering a  neighbor  in  violation  of  Miss. 
Code  Ann.  §  97-3-19(l)(a),  defendant's 
motions  for  a  directed  verdict,  judgment 
notwithstanding  the  verdict,  and  a  new 
trial  were  properly  denied  because:  (1)  the 
testimony  of  witnesses  and  the  presence  of 
defendant's  DNA  at  the  crime  scene  were 
sufficient  evidence  to  allow  a  rational  ju- 
ror to  conclude  that  the  state  proved  each 
element  of  murder;  and  (2)  the  jury  de- 
cided which  evidence  and  testimony  was 
credible  and  returned  a  reasonable  ver- 
dict. Saucier  v.  State,  950  So.  2d  262 
(Miss.  Ct.  App.  2007). 

Evidence  at  trial  was  sufficient  to  con- 
vict defendant  of  murder  and  the  convic- 
tion was  not  against  the  overwhelming 
weight  of  the  evidence  because,  inter  alia: 
(1)  permissible  inferences  from  the  evi- 
dence presented  at  trial  included  that 
defendant  armed  himself,  drove  to  the 
store,  and  intentionally  killed  the  victim 
without  justification;  (2)  whatever  oc- 
curred earlier  during  a  fight  between  the 
victim  and  defendant,  that  fight  was  over 
and  the  jury  could  find  that  defendant  was 
in  no  imminent  danger  from  the  victim; 
and  (3)  the  victim's  back  was  to  defendant 
when  he  was  killed.  Chandler  v.  State,  967 
So.  2d  47  (Miss.  Ct.  App.  2006),  writ  of 
certiorari  denied  by  966  So.  2d  172,  2007 
Miss.  LEXIS  595  (Miss.  2007). 

In  a  trial  for  depraved  heart  murder,  the 
trial  court  properly  denied  defendant's 
motion  for  directed  verdict,  motion  for  a 
new  trial,  and  motion  notwithstanding 
the  verdict  because  the  state  introduced 
testimony  from  six  witnesses,  who  did  not 
know  one  another,  all  of  whom  testified 
that  defendant  fired  an  automatic  weapon 
into  a  crowd  at  an  event;  the  victim,  who 
was  seated  about  30  to  40  yards  from 
defendant,  was  killed  after  being  struck  in 
the  temple  by  one  of  the  shots.  Johnson  v. 
State,  950  So.  2d  217  (Miss.  Ct.  App. 
2006). 


Evidence  was  sufficient  to  sustain  a 
murder  conviction  because  a  witness  ob- 
served defendant  threatening  to  kill  the 
victim,  defendant's  statement  to  the  police 
differed  from  his  trial  testimony  concern- 
ing both  the  time  that  he  left  the  victim's 
house  and  where  he  was  picked  up  by  a 
friend,  and  after  the  murder,  defendant 
fled  to  Louisiana  and  acted  suspiciously 
upon  his  apprehension.  Moffett  v.  State, 
938  So.  2d  321  (Miss.  Ct.  App.  2006). 

Motion  for  a  directed  verdict  was  denied 
in  a  murder  case  because  a  rational  trier 
of  fact  could  have  found  defendant  guilty 
of  murder,  even  though  there  was  no  eye- 
witnesses to  a  stabbing;  defendant  alleged 
that  he  acted  in  self-defense,  and  he  ar- 
gued that  a  girlfriend's  inculpatory  testi- 
mony was  false.  Jones  v.  State,  938  So.  2d 
312  (Miss.  Ct.  App.  2006). 

Evidence  was  sufficient  to  convict  defen- 
dant of  murder  because,  inter  alia,  defen- 
dant's hjT)otheses  that  the  automatic 
weapon  was  not  in  his  possession  during 
the  murder  were  conflicting  and  unrea- 
sonable, and  defendant  contended  that  a 
reasonable  hypothesis  consistent  with  his 
innocence  would  be  that  another  indi- 
vidual had  motive  and  opportunity  to  com- 
mit the  crimes,  but  he  did  not  hypothesize 
any  motive  that  individual  might  have 
had  for  the  shootings  or  any  way  the 
murder  weapon  might  have  fallen  into  the 
individual's  possession  and  later  end  up  in 
a  bayou.  Jackson  v.  State,  943  So.  2d  720 
(Miss.  Ct.  App.  2006). 

Where  the  evidence  showed  that  defen- 
dant acted  nervous  around  the  time  of  a 
shooting,  he  asked  a  neighbor  to  provide  a 
false  alibi,  he  had  borrowed  a  gun  from  his 
brother  before  the  shooting  and  returned 
it  several  days  after,  and  no  alibi  was  ever 
conflrmed,  there  was  sufficient  evidence  to 
support  a  conviction  for  the  murder  of  an 
ex-girlfriend's  new  paramour;  therefore,  a 
motion  for  a  directed  verdict  was  properly 
denied.  Sipp  v.  State,  936  So.  2d  326  (Miss. 
2006). 

Motion  for  judgment  notwithstanding 
the  verdict  or  a  new  trial  was  properly 
denied  because  there  was  sufficient  evi- 
dence to  support  a  conviction  for  murder 
based  on  a  deliberate  design;  the  police 
had  been  called  to  a  residence  to  interrupt 
two  domestic  disputes  prior  to  the  flnal 
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attack,  defendant  broke  through  a  door 
with  his  bare  hands  and  beat  the  victim 
until  she  fell  to  the  floor,  and  defendant 
delivered  three  fatal  blows  to  the  victim 
while  fighting  off  her  son  and  other  family 
members.  Wilson  v  State,  936  So.  2d  357 
(Miss.  2006). 

Defendant's  convictions  for  murder  and 
aggravated  assault  in  violation  of  Miss. 
Code  Ann.  §  97-3-19  and  Miss.  Code  Ann. 
§  97-3-7(2)  were  proper  because  there 
was  sufficient  evidence  from  which  a  ra- 
tional jury  could  have  concluded  that  de- 
fendant possessed  the  gun  and  shot  the 
victim  with  the  gun,  without  any  struggle 
between  the  two.  Anthony  v.  State,  936  So. 
2d  471  (Miss.  Ct.  App.  2006). 

Sufficient  evidence  existed  to  convict 
defendant  of  murder  in  violation  of  Miss. 
Code  Ann.  §  97-3-19  as  defendant  wrote 
goodbye  notes  to  his  daughters  asking  for 
forgiveness  and  the  two  daughters  testi- 
fied that  defendant  stabbed  the  victim  and 
then  stabbed  himself.  Wash  v.  State,  931 

50.  2d  672  (Miss.  Ct.  App.  2006),  writ  of 
certiorari  dismissed  by  937  So.  2d  450, 
2006  Miss.  LEXIS  544  (Miss.  2006). 

51.  Capital  murder. 

There  was  sufficient  evidence  for  the 
jury  to  convict  defendant  of  capital  mur- 
der in  violation  of  Miss.  Code  Ann.  §  97- 
3-19(2)(e)  and  kidnapping  in  violation  of 
Miss.  Code  Ann.  §  97-3-53  because  the 
jury  heard  defendant's  confession  of  put- 
ting the  victim  in  a  headlock  and  choking 
him,  and  the  trial  court  noted  that  defen- 
dant's statement  to  the  police  placed  him 
at  the  scene  of  the  crime  and  also  placed 
him  at  the  victim's  car  while  the  victim 
was  being  transported;  the  verdict  was 
not  contrary  to  the  overwhelming  weight 
of  the  evidence  because  defendant  con- 
fessed to  choking  the  victim  and  helping 
his  co-defendant  secure  a  plastic  bag  over 
the  victim's  head.  McBeath  v.  State,  66  So. 
3d  663  (Miss.  Ct.  App.  2010),  writ  of  cer- 
tiorari denied  by  69  So.  3d  9,  2011  Miss. 
LEXIS  373  (Miss.  2011). 

Defendant's  convictions  for  capital  mur- 
der during  the  commission  of  a  robbery 
were  proper  under  Miss.  Code  Ann.  §  97- 
3-19(2)(e)  because  the  person  killed  did 
not  have  to  have  an  interest  in  the  prop- 
erty taken.  Gillett  v.  State,  56  So.  3d  469 
(Miss.  2010),  writ  of  certiorari  denied  by 


132  S.  Ct.  844,  181  L.  Ed.  2d  552,  2011 
U.S.  LEXIS  8944,  80  U.S.L.W.  3355  (U.S. 
2011). 

In  a  case  in  which  defendant  did  not  act 
when  he  first  saw  the  two  victims  in  bed 
but  instead:  (1)  returned  to  his  car,  (2) 
retrieved  his  revolver,  (3)  knocked  on  the 
front  door  and  kicked  it  in  when  no  one 
answered,  (4)  pushed  past  one  victim,  (5) 
shot  the  first  victim  and  pursued  him 
briefly,  and  (6)  found  the  second  victim 
and  shot  her  three  times,  there  was  suffi- 
cient evidence  of  deliberate  design  to  sup- 
port his  two  convictions  for  capital  mur- 
der, in  violation  of  Miss.  Code  Ann.  §  97- 
3-19(l)(a).  Wilhams  v.  State,  29  So.  3d  53 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  29  So.  3d  774,  2010  Miss.  LEXIS 
116  (Miss.  2010). 

After  the  victim  stated  that  he  wanted 
to  have  sex  with  defendant's  sister,  defen- 
dant became  enraged,  picked  up  a  lead 
pipe,  walked  away  from  the  campsite,  told 
two  witnesses  that  he  was  going  to  kill  the 
victim,  returned  to  the  campsite  ten  min- 
utes later,  and  beat  the  victim  in  the  head 
repeatedly  with  the  pipe;  defendant  took 
the  victim's  keys  and  truck,  put  the  body 
in  the  truck,  drove  to  Alabama,  and  put 
the  victim's  body  on  the  side  of  the  road. 
The  evidence  was  sufficient  to  support 
defendant's  conviction  for  capital  murder 
in  violation  of  Miss.  Code  Ann.  §  97-3- 
19(2)(e).  Woods  v.  State,  14  So.  3d  767 
(Miss.  Ct.  App.  2009). 

In  defendant's  trial  on  a  charge  of  capi- 
tal murder,  the  court  rejected  defendant's 
claim  that  the  prosecution  failed  to  pro- 
duce evidence  sufficient  to  convict  him  of 
the  underlying  felony  of  robbery  because 
defendant's  possession  of  the  deceased  vic- 
tim's wallet  created  a  reasonable  infer- 
ence that  the  property  was  stolen;  the 
State's  theory  of  the  case  was  that  defen- 
dant went  back  to  the  motel  where  he  and 
the  victim  had  been  stajdng  to  get  back 
what  was  rightfully  his-the  money  in  the 
victim's  wallet,  and  the  evidence,  al- 
though circumstantial,  supported  this 
theory.  During  the  State's  case-in-chief, 
evidence  was  presented  to  establish  that, 
after  defendant  left  the  motel  earlier  in 
the  day,  the  victim  feared  his  return,  and 
when  defendant  did  return  and  was  un- 
able to  access  the  room,  a  motel  employee 
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told  him  that  the  door  was  locked  from  the 
inside;  additional  evidence  was  presented 
that  defendant  had  received  a  significant 
amount  of  money  from  his  mother  for  a 
business  that  he  planned  to  start  and  that 
defendant  was  supporting  the  victim  and 
was  the  source  of  the  cash  found  inside 
her  wallet.  Goff  v.  State,  14  So.  3d  625 
(Miss.  2009),  modified  by  2009  Miss. 
LEXIS  406  (Miss.  Aug.  27,  2009),  writ  of 
certiorari  denied  by  559  U.S.  944,  130  S. 
Ct.  1513,  176  L.  Ed.  2d  122,  2010  U.S. 
LEXIS  1251,  78  U.S.L.W.  3480  (2010). 

Sufficient  evidence  existed  to  support 
defendant's  conviction  for  capital  murder 
when  the  evidence  showed  defendant  was 
angry  with  the  victim  about  his  employ- 
ment arrangement  with  the  victim;  defen- 
dant's girlfriend  testified  that  defendant 
took  the  victim's  money,  credit  cards,  and 
car  keys  during  the  course  of  the  murder. 
Lima  v.  State,  7  So.  3d  903  (Miss.  2009). 

Because  defendant  and  his  brother-in- 
law  acted  in  concert  in  assaulting  a  victim 
and  the  victim  died,  the  evidence  was 
sufficient  to  support  defendant's  convic- 
tion of  capital  murder  even  in  the  absence 
of  evidence  that  he,  and  not  his  brother- 
in-law,  fired  the  fatal  shot.  Moffett  v. 
State,  3  So.  3d  165  (Miss.  Ct.  App.  2009). 

While  the  evidence  against  defendant 
was  not  overwhelming,  there  was  suffi- 
cient evidence  to  establish  his  guilt  under 
Miss.  Code  Ann.  §  97-3-19(2)(e)  (Rev. 
2006):  a  witness  testified  that  defendant 
told  him  that  if  he  did  not  get  the  money  to 
pay  his  probation  officer  he  was  going  to 
"hit  the  barbershop  man  up";  the  witness 
stated  that  the  day  of  the  murder  he  saw 
defendant  in  a  bloody  shirt,  and  defendant 
told  him  that  he  had  just  "hit  a  lick";  the 
witness  testified  that  he  gave  defendant 
the  pistol  used  in  the  commission  of  the 
murder;  and,  inter  alia,  another  witness 
testified  that  he  saw  defendant  walking 
toward  a  pathway  that  led  in  the  direction 
of  the  barbershop  with  a  gun  prior  to  the 
murder.  Mitchell  v.  State,  21  So.  3d  633 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  20  So.  3d  680,  2009  Miss.  LEXIS 
575  (Miss.  2009). 

Where  the  co-indictee  testified  that  he 
and  defendant  went  to  the  victim's  house 
to  sell  him  some  stones,  they  gave  the 
victim  an  empty  bag;  defendant  stabbed 


the  victim  and  took  his  wallet  which  con- 
tained $160.  The  co-indictee's  testimony 
was  sufficient  to  support  defendant's  con- 
viction for  capital  murder;  the  trial  court 
did  not  err  by  denying  his  motion  for  a 
JNOV.  Spurlock  v.  State,  13  So.  3d  301 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  14  So.  3d  731,  2009  Miss.  LEXIS 
343  (Miss.  2009). 

Defendant's  convictions  for  robbery  and 
capital  murder  were  appropriate  because, 
while  the  circuit  court  erred  in  allowing 
references  to  a  deceased  codefendant's 
statement  to  law  enforcement  to  corrobo- 
rate defendant's  statement,  the  violation 
of  defendant's  constitutional  right  to  con- 
front the  witness  was  harmless  since  the 
weight  of  the  evidence  was  overwhelming. 
Defendant's  own  statement  confessing  to 
robbing  the  victim  and  stabbing  him  in 
the  abdomen  with  a  screwdriver  was  en- 
tered into  evidence;  other  evidence  in- 
cluded an  officer's  and  sheriff's  recounting 
of  the  "treasure  hunt"  with  the  codefen- 
dant,  where  they  traveled  to  various  areas 
and  retrieved  evidence  that  corroborated 
defendant's  statement  to  a  "T."  Singleton 
V.  State,  1  So.  3d  930  (Miss.  Ct.  App.  2008). 

Evidence  was  sufficient  to  convict  defen- 
dant of  capital  murder  where  two  wit- 
nesses testified  that  defendant  was  at  the 
scene  of  the  robbery  and  murder  and  that 
the  contact  one  witness  had  with  defen- 
dant and  with  the  gun  during  the  course 
of  the  robbery  left  the  gunshot  residue  on 
the  witness's  hands.  Grant  v.  State,  8  So. 
3d  213  (Miss.  Ct.  App.  2008),  writ  of  cer- 
tiorari denied  by  12  So.  3d  531,  2009  Miss. 
LEXIS  207  (Miss.  2009). 

Defendant's  conviction  for  capital  mur- 
der in  violation  of  Miss.  Code  Ann.  §  97- 
3-19(2)(e)  was  appropriate  because  defen- 
dant admitted  that  he  went  to  an 
individual's  house  with  the  intention  of 
stealing  the  victim's  personal  property 
and  further  admitted  to  shooting  the  vic- 
tim; he  also  admitted  that  the  crack  co- 
caine at  issue  was  stolen  from  the  victim. 
The  only  dispute  was  how  he  came  into 
possession  of  the  crack  cocaine  and  a  wit- 
ness testified  that  after  shooting  the  vic- 
tim, defendant  rolled  the  victim  over  and 
picked  up  a  pill  bottle.  Nelson  v.  State,  995 
So.  2d  799  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  999  So.  2d  374,  2008 
Miss.  LEXIS  660  (Miss.  2008). 
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Defendant's  conviction  for  the  capital 
murder  of  his  brother  in  violation  of  Miss. 
Code  Ann.  §  97-3-19(2)(d)  was  appropri- 
ate, in  part  because  two  witnesses  testi- 
fied that  after  their  failed  attempts  to 
murder  the  brother  and  his  wife  in  ex- 
change for  money,  defendant  contacted 
them  and  told  them  that  he  found  some- 
one else  to  complete  the  job.  Thus,  defen- 
dant's argument  that  the  State  failed  to 
meet  its  burden  because  there  was  no 
direct  evidence  proving  that  anything  of 
value  was  offered  or  exchanged  for  the 
killing  of  the  brother  was  without  merit. 
Vickers  v.  State,  994  So.  2d  200  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  by 
998  So.  2d  1010,  2008  Miss.  LEXIS  675 
(Miss.  2008). 

Evidence  was  sufficient  to  find  defen- 
dant committed  a  burglary  in  a  capital 
murder  case  as  there  was  a  pry  mark  on 
the  front  door,  the  front  door  was  left  ajar, 
a  television  was  missing,  and  drawers 
were  left  open,  and  defendant  was  found 
in  possession  of  the  victim's  personal  prop- 
erty shortly  after  the  burglary.  Evidence 
also  showed  that  defendant  broke  into  the 
victims's  house,  killed  her,  and  stole  some 
of  her  personal  belongings  because  he 
desired  money  to  purchase  drugs,  and 
further  testimony  established  that  he  sold 
the  television  and  used  the  proceeds  to 
purchase  crack.  Young  v.  State,  981  So.  2d 
308  (Miss.  Ct.  App.  2007),  writ  of  certio- 
rari denied  by  979  So.  2d  691,  2008  Miss. 
LEXIS  206  (Miss.  2008). 

There  was  sufficient  circumstantial  evi- 
dence to  convict  defendant  of  capital  mur- 
der even  without  direct  evidence  because: 
(1)  the  witnesses  testified  that  the  victim's 
credit  cards  were  missing  after  his  death, 
that  his  pockets  were  turned  inside  out, 
that  one  card  was  used  at  several  stores, 
and  that  defendant  was  in  each  of  the 
stores  where  the  card  was  used;  (2)  there 
was  a  video  of  defendant  purchasing  a 
television  at  one  of  the  stores  where  de- 
fendant used  the  victim's  credit  card  after 
his  death;  (3)  the  evidence  was  corrobo- 
rated by  defendant's  friend  who  stated 
that  he  drove  defendant  to  the  different 
stores  and  witnessed  defendant  using  the 
credit  cards  to  purchase  items;  and  (4) 
when  the  police  told  defendant  that  defen- 
dant was  being  questioned  about  the  sto- 


len credit  cards,  defendant  blurted  out 
that  defendant  did  not  kill  defendant's 
uncle  even  before  the  police  realized  that 
defendant  was  related  to  the  victim. 
Smith  V.  State,  984  So.  2d  295  (Miss.  Ct. 
App.  2007). 

In  a  case  where  defendant  slammed  his 
car  into  a  patrol  car  that  was  blocking  his 
path  during  a  chase,  the  evidence  was 
sufficient  to  support  a  capital  murder  con- 
viction under  Miss  Code  Ann.  §  97-3- 
19(2)(a)  because  it  supported  the  finding 
that  defendant  knew  the  victim  was  a 
peace  officer  at  the  moment  of  impact;  the 
officer  was  standing  outside  of  his  vehicle, 
which  was  stopped  with  the  blue  lights 
flashing.  White  v.  State,  964  So.  2d  1181 
(Miss.  Ct.  App.  2007). 

Circuit  court  did  not  err  in  denying 
defendant's  motion  for  motion  for  a  di- 
rected verdict,  or  defendant's  motion  for  a 
new  trial,  because  evidence  was  sufficient 
to  convict  defendant  of  capital  murder  as  a 
result  of  felonious  abuse  of  a  child  under 
Miss.  Code  Ann.  §  97-3-19(2)(f);  from  the 
facts  presented  in  the  case,  taken  in  the 
light  most  favorable  to  the  verdict,  defen- 
dant was  in  charge  of  caring  for  a  two- 
year-old  child  who  was  healthy  and  in 
good  condition  when  she  went  into  defen- 
dant's care,  and  less  than  two  weeks  later, 
the  child  was  found  dead,  covered  in 
bruises  and  abrasions,  had  lost  a  signifi- 
cant amount  of  hair,  and  had  the  skin 
burned  off  of  her  feet  and  ankles.  Berry  v. 
State,  980  So.  2d  936  (Miss.  Ct.  App. 

2007)  ,  writ  of  certiorari  denied  by  979  So. 
2d  691,  2008  Miss.  LEXIS  204  (Miss. 

2008)  . 

In  a  capital  murder  case,  defendant's 
motion  for  a  new  trial  and/or  judgment 
notwithstanding  the  verdict  was  properly 
denied  because  three  victims  testified 
they  witnessed  an  assault  on  a  victim, 
defendant  was  observed  removing  the  vic- 
tim from  a  trunk  of  a  car  and  leading  him 
into  a  cornfield,  defendant  was  observed 
firing  a  gun  six  times  at  the  victim,  and 
defendant  made  incriminating  statements 
about  his  role  in  the  murder.  Strahan  v. 
State,  955  So.  2d  968  (Miss.  Ct.  App. 
2007). 

In  a  capital  murder  case,  because  there 
was  sufficient  evidence,  both  circumstan- 
tial and  in  the  form  of  a  key  witness's 
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testimony,  for  a  reasonable  jury  to  find 
that  defendant  committed  murder  during 
the  commission  of  a  robbery,  it  was  not 
error  for  the  trial  court  to  deny  defen- 
dant's proposed  instruction  for  a  directed 
verdict.  Ross  v.  State,  954  So.  2d  968 
(Miss.  2007). 

In  a  case  where  defendant  was  con- 
victed of  capital  murder  during  the  com- 
mission of  a  robbery  when  he  killed  his 
father  and  stole  his  father's  revolver  and 
car,  the  jury's  verdict  was  not  against  the 
overwhelming  weight  of  the  evidence  be- 
cause, inter  alia:  (1)  there  was  testimony 
that  placed  defendant  at  or  near  the  scene 
of  the  crime;  (2)  several  area  residents 
testified  to  hearing  loud  bangs  around  the 
time  defendant  was  at  the  scene  of  the 
crime,  and  to  hearing  a  car  door  slam, 
tires  squeal,  and  a  car  speed  off  from  the 
area  moments  after  hearing  the  unidenti- 
fied loud  bangs;  and  (3)  there  was  testi- 
mony that  the  revolver  found  at  the  scene 
of  defendant's  car  accident  belonged  to  his 
father.  Boone  v.  State,  964  So.  2d  512 
(Miss.  Ct.  App.  2006),  writ  of  certiorari 
denied  en  banc  by  964  So.  2d  508,  2007 
Miss.  LEXIS  515  (Miss.  2007). 

There  was  sufficient  evidence  to  support 
a  capital  murder  conviction  with  the  un- 
derlying felony  of  robbery  due  to  eyewit- 
ness testimony,  the  finding  of  the  victim's 
personal  effects  that  defendant's  mother 
had  discarded,  the  finding  of  the  murder 
weapon  near  defendant,  the  finding  of 
shell  casings  in  defendant's  house,  and  the 
fact  that  defendant  was  found  near  the 
victim's  stolen  vehicle.  Ramsey  v.  State, 
959  So.  2d  15  (Miss.  Ct.  App.  2006),  writ  of 
certiorari  denied  en  banc  by  958  So.  2d 
1232,  2007  Miss.  LEXIS  588  (Miss.  2007). 

Defendant's  conviction  for  capital  mur- 
der pursuant  to  Miss.  Code  Ann.  §  97-3- 
19(2)(f)  was  appropriate  because  the  state 
presented  substantial  evidence  that  sup- 
ported the  verdict,  including  testimony 
that  the  victim,  a  child,  did  not  suffer 
splash  burns  and  that  her  injuries  were 
consistent  with  being  held  or  immersed  in 
hot  water.  WilHams  v.  State,  937  So.  2d  35 
(Miss.  Ct.  App.  2006). 

III.  INSTRUCTIONS. 

53.  In  general. 

Inclusion  of  deliberate-design  language 
included  in  a  jury  instruction  in  defen- 


dant's trial  for  capital  murder  merely  bol- 
stered the  State's  burden  of  proof;  any 
error  in  the  language's  inclusion  was 
harmless.  Husband  v.  State,  23  So.  3d  550 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
dismissed  by  31  So.  3d  1217,  2010  Miss. 
LEXIS  218  (Miss.  2010). 

Jury  was  properly  instructed  as  to  the 
elements  of  the  crime  charged;  defendant 
was  indicted  on  a  charge  of  capital  mur- 
der, and  the  jury  instructions  properly 
instructed  the  jury  as  to  the  elements  of 
capital  murder  and  as  to  what  the  jury 
was  required  to  find  in  order  to  convict 
defendant.  Grant  v  State,  8  So.  3d  213 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  12  So.  3d  531,  2009  Miss.  LEXIS 
207  (Miss.  2009). 

53.5.  Variance  between  pleadings  and 
instructions. 

Jury  was  instructed  it  could  find  defen- 
dant guilty  of  murder  if  it  found  beyond  a 
reasonable  doubt  that  defendant  had 
killed  the  victim  with  the  deliberate  de- 
sign to  effect  her  death,  and  not  in  neces- 
sary self-defense,  and  the  murder  instruc- 
tion allowed  the  jury  to  return  a  verdict  of 
guilt  if  it  believed  that  defendant  had 
killed  the  victim  in  some  manner  other 
than  by  decapitation;  the  murder  instruc- 
tion was  not  fatally  defective  for  permit- 
ting the  jury  to  find  that  defendant  had 
killed  the  victim  by  any  method.  Neal  v. 
State,  15  So.  3d  388  (Miss.  2009). 

In  a  capital  murder  case,  defendant 
made  no  objection  to  a  jury  instruction,  so 
his  error  based  on  a  variance  was  waived; 
even  if  it  had  not  been,  the  jury  was 
properly  instructed  to  find  all  the  ele- 
ments required  for  capital  murder  where 
the  instructions  stated  that  defendant, 
acting  alone  or  v^ith  another,  took  per- 
sonal property  from  the  victim,  and  dur- 
ing the  course  of  the  robbery,  the  victim 
was  killed.  Ramsey  v.  State,  959  So.  2d  15 
(Miss.  Ct.  App.  2006),  writ  of  certiorari 
denied  en  banc  by  958  So.  2d  1232,  2007 
Miss.  LEXIS  588  (Miss.  2007). 

54.5  Lesser  included  offenses. 

Defendant's  burglary  conviction  was  in- 
appropriate because  the  trial  court  clearly 
erred  by  granting  the  State's  request  for 
an  instruction  on  burglary  since  burglary 
was  not  a  lesser-included  offense  of  capital 
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murder  and  since  the  State  was  not  en- 
titled to  a  lesser-offense  instruction,  Miss. 
Code  Ann.  §  97-3-19(2)(e),  (3).  Gause  v. 
State,  65  So.  3d  295  (Miss.  2011). 

54.6  Depraved  heart  murder. 

Because  the  Mississippi  Supreme  Court 
held  that  there  was  no  error  in  coalescing 
Miss.  Code  Ann.  §  97-3-19(l)(a)  and  (b),  it 
was  not  error  for  a  State  jury  instruction 
to  combine  the  elements  of  deliberate- 
design  murder  and  depraved-heart  mur- 
der. Pitts  V.  State,  66  So.  3d  174  (Miss.  Ct. 
App.  2010),  writ  of  certiorari  denied  en 
banc  by  65  So.  3d  310,  2011  Miss.  LEXIS 
354  (Miss.  2011). 

Jury  was  properly  informed  on  de- 
praved-heart murder  and  culpable-negli- 
gent manslaughter;  the  court  gave  de- 
praved-heart murder  jury  instruction 
which  stated  that  if  the  jury  found  that 
appellant  killed  the  victim  while  engaged 
in  the  commission  of  an  act  eminently 
dangerous  to  others  and  evincing  a  de- 
praved heart,  disregarding  the  value  of 
human  life,  whether  or  not  he  had  any 
intention  of  actually  killing  the  victim, 
then  the  jury  should  find  appellant  guilty 
of  murder.  Culpable  negligence  was  de- 
fined as  the  conscious  and  wanton  or  reck- 
less disregard  of  the  probabilities  of  fatal 
consequences  to  others  as  a  result  of  the 
willful  creation  of  an  unreasonable  risk 
thereof  and  it  was  negligence  of  a  degree 
so  gross  as  to  be  tantamount  to  a  wanton 
disregard  of  or  utter  indifference  to  the 
safety  of  human  life;  accordingly,  the  jury 
instructions  given  fully  explained  the  dif- 
ference between  depraved-heart  murder 
and  culpable-negligence  manslaughter. 
Westbrook  v.  State,  29  So.  3d  828  (Miss. 
Ct.  App.  2009),  writ  of  certiorari  denied  en 
banc  by  29  So.  3d  774,  2010  Miss.  LEXIS 
124  (Miss.  2010),  writ  of  certiorari  denied 
by  131  S.  Ct.  98,  178  L.  Ed.  2d  62,  2010 
U.S.  LEXIS  5934,  79  U.S.L.W.  3197  (U.S. 
2010). 

Where  defendant  was  convicted  of  de- 
praved-heart murder  based  on  firing  a 
gun  into  a  group  of  fieeing  people,  even  if 
he  had  not  failed  to  properly  preserve  the 
issue,  defendant  did  not  establish  error 
because  the  trial  court's  instructions  cor- 
rectly recited  the  elements  of  this  offense. 
Humphries  v.  State,  18  So.  3d  305  (Miss. 
Ct.  App.  2009). 


In  defendant's  trial  for  murder,  jury 
instructions  that  stated  that  culpable  neg- 
ligence was  conduct  which  exhibited  or 
manifested  a  wanton  or  reckless  disregard 
for  the  safety  of  human  life,  or  such  indif- 
ference to  the  consequences  of  defendant's 
act  under  the  surrounding  circumstances 
as  to  render  his  conduct  tantamount  to 
willfulness,  were  proper;  the  difference  in 
the  mental  state  of  culpability  came 
through  the  jury  instructions  in  that  de- 
praved heart  murder  required  a  higher 
mental  culpability,  i.e.,  a  depraved  heart. 
Mullen  V.  State,  986  So.  2d  320  (Miss.  Ct. 
App.  2007),  writ  of  certiorari  denied  by 
987  So.  2d  451,  2008  Miss.  LEXIS  559 
(Miss.  2008). 

In  a  case  where  defendant  was  charged 
with  capital  murder  after  he  slammed  his 
car  into  a  patrol  car  that  was  blocking  his 
path  during  a  chase,  a  trial  court  did  not 
err  by  instructing  the  jury  on  depraved 
heart  murder  because  that  concept  had 
coalesced  with  deliberate  design  murder. 
White  V.  State,  964  So.  2d  1181  (Miss.  Ct. 
App.  2007). 

55.  Failure  to  give  manslaughter  in- 
struction—where accused  fails 
to  request. 

During  defendant's  trial  for  capital 
murder,  the  trial  court  did  not  err  in 
failing  to  give  an  instruction  on  man- 
slaughter by  culpable  negligence  because 
defendant  never  requested  that  the  in- 
struction for  manslaughter  be  given,  and 
there  was  no  evidentiary  basis  for  the 
request  of  a  manslaughter-by-culpable- 
negligence  instruction;  the  State's  evi- 
dence showed  the  victim  died  of  strangu- 
lation and  suffocation  by  way  of  a  plastic 
bag  duct-taped  over  his  head,  and  defen- 
dant failed  to  offer  any  evidence  justifying 
an  instruction  for  manslaughter  by  cul- 
pable negligence.  McBeath  v.  State,  66  So. 
3d  663  (Miss.  Ct.  App.  2010),  writ  of  cer- 
tiorari denied  by  69  So.  3d  9,  2011  Miss. 
LEXIS  373  (Miss.  2011). 

57.  — Where  evidence  does  not  sup- 
port manslaughter. 

Where  defendant  was  convicted  of  de- 
praved-heart murder  based  on  firing  a 
gun  into  a  fleeing  group  of  people,  even  if 
he  had  not  failed  to  properly  preserve  the 
issue,  defendant  did  not  establish  error 
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from  the  trial  court's  failure  to  instruct  on 
manslaughter  because  the  evidence  did 
not  fairly  raise  this  issue.  Humphries  v. 
State,  18  So.  3d  305  (Miss.  Ct.  App.  2009). 

Where  defendant  was  charged  with 
murder  after  he  disarmed  his  victim  and 
fired  the  gun  in  the  victim's  direction  and 
into  a  crowded  nightclub,  killing  the  vic- 
tim and  another  and  wounding  three  oth- 
ers, defendant  was  not  entitled  to  a  jury 
instruction  on  manslaughter  because  de- 
fendant failed  to  present  evidence  that  he 
acted  in  the  heat  of  passion  when  he  fired 
the  gun.  Although  defendant  claimed  that 
the  victim  had  previously  shot  him,  the 
alleged  shooting  occurred  several  days 
earlier,  and  nothing  in  the  record  sug- 
gested that  defendant  was  in  a  state  of 
violent  and  uncontrollable  rage  when  he 
shot  the  victim.  Roberson  v.  State,  19  So. 
3d  95  (Miss.  Ct.  App.  2009). 

In  a  murder  case,  there  was  no  error  in 
refusing  to  instruct  the  jury  on  man- 
slaughter where  defendant  was  not  claim- 
ing self-defense  at  trial,  but  alleged  that 
someone  else  committed  the  crime.  Green 
V.  State,  982  So.  2d  471  (Miss.  Ct.  App. 
2008). 

In  a  murder  case,  defendant's  right  to  a 
fair  trial  was  not  violated  when  the  jury 
was  not  instructed  on  manslaughter  un- 
der Miss.  Code  Ann.  §  97-3-47  because 
there  was  nothing  to  support  a  claim  that 
a  shooting  was  accidental  where  defen- 
dant pointed  a  gun  at  the  victim  and  shot 
her  from  four  feet  away;  moreover,  the 
evidence  indicated  that  defendant  acted 
with  malice  where  defendant  and  the  vic- 
tim were  arguing  so  much  that  the  vic- 
tim's daughter  was  praying  for  her  life 
prior  to  the  shooting.  Page  v.  State,  989 
So.  2d  887  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  by  993  So.  2d  832,  2008 
Miss.  LEXIS  439  (Miss.  2008). 

In  a  murder  case  under  Miss.  Code  Ann. 
§  97-3-19(l)(a),  a  trial  court  did  not  err  by 
refusing  to  give  an  instruction  on  man- 
slaughter despite  evidence  of  abuse,  since 
the  evidence  did  not  show  that  defendant 
murdered  his  father  in  the  heat  of  passion 
where  he  had  considered  killing  him;  de- 
fendant had  forged  the  victim's  name  on  a 
life  insurance  policy,  bought  a  gun,  used 
gloves,  and  shot  the  victim  eight  times. 
Clemons  v.  State,  952  So.  2d  314  (Miss.  Ct. 
App.  2007). 


In  a  murder  case,  the  facts  did  not 
support  a  culpable  negligence  manslaugh- 
ter instruction  because:  (1)  although  de- 
fendant stated  he  was  scared  of  victim,  he 
followed  victim  into  the  woods;  (2)  defen- 
dant's revolver  was  fired  three  times;  (3) 
firing  the  revolver  three  times  was  un- 
likely to  be  an  accident  because  the  gun's 
trigger  actually  had  to  be  pulled  three 
times;  and  (4)  witnesses  stated  that  they 
did  not  see  a  struggle  for  the  gun  and  that 
defendant  pointed  the  gun  at  the  victim 
and  shot  him.  Chandler  v.  State,  946  So. 
2d  355  (Miss.  2006). 

Defendant's  murder  conviction  was  up- 
held because  the  trial  court  did  not  err  in 
rejecting  defendant's  requested  man- 
slaughter instruction,  as  nothing  in  defen- 
dant's testimony  or  the  testimony  of  the 
other  witnesses  supported  an  instruction 
that  defendant  killed  the  victim  in  the 
heat  of  passion  or  in  self-defense,  and  the 
record  was  devoid  of  any  evidence  indicat- 
ing that  the  relationship  between  defen- 
dant and  the  victim  was  contentious.  Cot- 
ton V.  State,  933  So.  2d  1048  (Miss.  Ct. 
App.  2006). 

61.  Accessories,  accomplices. 

By  defendant's  own  admission,  corrobo- 
rated by  testimony,  defendant  was  a  prin- 
cipal to  the  crime  of  murder  and  thus  he 
could  not  have  been  at  the  same  time  an 
accessory  after  the  fact  under  Miss.  Code 
Ann.  §  97-1-5  and  defendant  was  not  en- 
titled to  an  instruction  on  such.  Williams 
V.  State,  994  So.  2d  808  (Miss.  Ct.  App. 
2008),  writ  of  certiorari  denied  by  998  So. 
2d  1010,  2008  Miss.  LEXIS  665  (Miss. 
2008). 

In  a  murder  case,  the  trial  court  did  not 
err  in  denying  defendant's  requested  cau- 
tionary accomplice  jury  instruction  be- 
cause defendant's  friend  was  an  acces- 
sory-after-the-fact,  not  an  accomplice, 
because  she  did  not  agree  with  defendant 
to  murder  the  victim,  but:  (1)  she  was  the 
lookout  during  the  burial  of  the  victim;  (2) 
she  helped  defendant  clean  his  bloody 
body;  (3)  she  saw  the  victim  lying  dead  by 
her  truck;  and  (4)  she  kept  quiet  about  the 
murder  for  more  than  a  year  until  she  was 
confronted  by  police.  Bailey  v.  State,  960 
So.  2d  583  (Miss.  Ct.  App.  2007). 

In  a  murder  case  under  Miss.  Code  Ann. 
§  97-3-19(l)(a),  a  trial  court  did  not  err  by 
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refusing  to  give  a  cautionary  instruction 
based  on  the  testimony  of  an  accomplice: 
the  testimony  of  defendant's  girlfriend 
was  not  unreasonable,  self  contradictory 
or  substantially  impeached,  and  there 
was  no  question  as  to  defendant's  guilt 
since  he  confessed  to  the  murder  of  his 
father,  demons  v.  State,  952  So.  2d  314 
(Miss.  Ct.  App.  2007). 

In  a  capital  murder  case,  a  trial  court 
did  not  err  by  refusing  to  give  a  cautionary 
instruction  regarding  accomplice  liability 
since  an  eyewitness  was  charged  as  an 
accessory  after  the  fact;  moreover,  the 
testimony  was  corroborated  with  evi- 
dence, such  as  shell  casings  found  in  de- 
fendant's home,  stolen  vehicle  keys  found 
on  defendant's  person,  and  the  finding  of 
the  murder  weapon  near  where  defendant 
was  arrested.  Ramsey  v.  State,  959  So.  2d 
15  (Miss.  Ct.  App.  2006),  writ  of  certiorari 
denied  en  banc  by  958  So.  2d  1232,  2007 
Miss.  LEXIS  588  (Miss.  2007). 

63.  Peremptory  instructions. 

In  a  murder  case  under  Miss.  Code  Ann. 
§  97-3-19(l)(a)  the  evidence  was  suffi- 
cient where  defendant,  a  bail  bondsman, 
was  owed  money  by  the  victim,  defendant 
talked  about  killing  the  victim,  the  victim 
was  picked  up  by  defendant  shortly  before 
the  shooting,  defendant  drove  by  the  mur- 
der scene,  and  defendant  confessed. 
Therefore,  a  peremptory  instruction  was 
properly  denied.  Green  v.  State,  982  So.  2d 
471  (Miss.  Ct.  App.  2008). 

64.  Defendant's  theory  of  defense. 

Culpable  negligence  manslaughter  and 
heat-of-passion  jury  instructions  were 
properly  refused  in  defendant's  murder 
trial,  although  manslaughter  was  the  de- 
fense's theory  of  the  case,  because  defen- 
dant's theory  was  without  foundation  in 
the  evidence  where  defendant's  conduct 
was  deliberate  when  after  leaving  the 
scene  of  an  altercation  with  the  victim's 
father,  defendant  went  home  and  re- 
trieved a  semiautomatic  weapon,  re- 
turned, and  fired  multiple  times  into  the 
victim's  apartment.  Keys  v.  State,  33  So. 
3d  1143  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  by  34  So.  3d  1176,  2010 
Miss.  LEXIS  228  (Miss.  2010). 

Where  defendant  disarmed  his  victim 
and  fired  the  gun  in  the  victim's  direction 


and  into  a  crowded  nightclub,  killing  the 
victim  and  another  and  wounding  three 
others,  defendant  was  not  entitled  to  a 
jury  instruction  on  accident  and  misfor- 
tune at  his  trial  because  defendant  acted 
intentionally  and  an  intention  act  could 
not  be  excused  under  the  doctrine  of  acci- 
dent and  misfortune.  Roberson  v.  State,  19 
So.  3d  95  (Miss.  Ct.  App.  2009). 

Where  defendant  disarmed  his  victim 
and  fired  the  gun  in  the  victim's  direction 
and  into  a  crowded  nightclub,  killing  the 
victim  and  another  and  wounding  three 
others,  the  trial  court  did  not  err  in  refus- 
ing to  instruct  the  jury  on  culpable  negli- 
gence because  the  evidence  did  not  sup- 
port defendant's  assertion  that  he  lacked 
the  requisite  malice  needed  to  sustain  a 
murder  conviction  as  to  the  second  mur- 
der victim.  Even  if  defendant  did  not  in- 
tend to  specifically  kill  the  second  victim, 
his  actions  were  willful  and  under  circum- 
stances that  were  likely  to  result  in  death 
or  serious  bodily  injury.  Roberson  v.  State, 
19  So.  3d  95  (Miss.  Ct.  App.  2009). 

66.  Malice  or  deliberate  design. 

Jury  instruction  that  created  a  manda- 
tory presumption  in  defendant's  trial  on  a 
charge  of  murder  by  deliberate  design,  in 
violation  of  Miss.  Code  Ann.  §  97-3- 
19(l)(a),  was  error,  as  the  jury  could  have 
convicted  defendant  based  upon  the  pre- 
sumption as  opposed  to  evidence  beyond  a 
reasonable  doubt;  the  error  was  not  harm- 
less. Wilhams  v.  State,  111  So.  3d  620 
(Miss.  2013). 

Defendant's  right  to  a  fair  trial  was  not 
violated  by  a  jury  instruction  given  in  a 
capital  murder  case  because  it  was  not 
required  to  include  a  finding  on  deliberate 
design  since  there  was  no  intent  to  kill 
required  when  a  person  was  slain  in  the 
course  of  a  robbery.  Ramsey  v.  State,  959 
So.  2d  15  (Miss.  Ct.  App.  2006),  writ  of 
certiorari  denied  en  banc  by  958  So.  2d 
1232,  2007  Miss.  LEXIS  588  (Miss.  2007). 

67.  Self-defense. 

Where  defendant  disarmed  his  victim 
and  fired  the  gun  in  the  victim's  direction 
and  into  a  crowded  nightclub,  killing  the 
victim  and  another  and  wounding  three 
others,  defendant  was  not  entitled  to  a 
self-defense  instruction  at  his  trial  on  a 
charge   of  murder   because  defendant 
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failed  to  establish  that  he  feared  for  his 
life  when  he  fired  into  the  nightclub.  Rob- 
erson  v.  State,  19  So.  3d  95  (Miss.  Ct.  App. 
2009). 

There  was  no  merit  to  defendant's  claim 
that  a  trial  court  peremptorily  found  him 
guilty  of  burglary  by  prohibiting  him  from 
arguing  self-defense  where  the  underl5ring 
crime  that  he  was  charged  with  to  elevate 
his  murder  charge  to  capital  murder  un- 
der Miss.  Code  Ann.  §  97-3-19(2)(e)  was 
burglary  under  Miss.  Code  Ann.  §  97-17- 
23,  and  Mississippi  adhered  to  the  com- 
mon law  rule  that  an  aggressor  was  pre- 
cluded from  pleading  self-defense.  As  a 
result,  the  trial  court  did  not  err  in  deny- 
ing defendant's  attempt  to  argue  self-de- 
fense at  trial.  Beale  v.  State,  2  So.  3d  693 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  999  So.  2d  1280,  2009  Miss. 
LEXIS  90  (Miss.  2009). 

68.  Miscellaneous. 

Trial  court  did  not  err  by  granting  a  jury 
instruction  that  combined  deliberate  de- 
sign murder  with  depraved  heart  murder 
because  the  Mississippi  Supreme  Court 
held  that  it  was  not  error  to  grant  a  jury 
instruction  which  combined  the  elements 
of  deliberate  design  murder  with  the  ele- 
ments of  depraved  heart  murder  as  stated 
in  Miss.  Code  Ann.  §§  97-3-19(l)(a)  and 
(l)(b),  and  there  was  evidence  to  support  a 
jury  instruction  for  murder  because  (1) 
the  State  produced  evidence  showing  that 
defendant  was  the  person  who  shot  his 
stepson  and  shot  and  killed  his  wife,  (2) 
defendant  himself  admitted  that  he  per- 
petrated the  shooting,  and  (3)  the  State 
produced  evidence  of  depraved  heart  mur- 
der by  establishing  that  while  defendant 
was  engaged  in  an  argument  with  his 
wife,  he  fired  shots  inside  an  apartment 
that  contained  unarmed  individuals  and 
several  children.  Readus  v.  State,  997  So. 
2d  941  (Miss.  Ct.  App.  2008),  writ  of  cer- 
tiorari denied  by  999  So.  2d  852,  2009 
Miss.  LEXIS  27  (Miss.  2009). 

Where  appellant  was  convicted  of  capi- 
tal murder  while  in  the  commission  of  a 
robbery,  it  was  not  error  to  deny  a  re- 
quested jury  instruction  on  the  Weath- 
ersby  rule,  because  (1)  the  rule  was  inap- 
plicable since  appellant's  statements  to 
officers  following  appellant's  arrest  were 
clearly  inconsistent  with  appellant's  testi- 


mony at  trial,  and  (2)  application  of  the 
rule  was  for  the  court  to  decide.  Fryou  v. 
State,  987  So.  2d  461  (Miss.  Ct.  App. 
2008). 

Where  appellant  was  convicted  of  capi- 
tal murder  while  in  the  commission  of  a 
robbery,  it  was  not  error  to  deny  appel- 
lant's requested  lesser-included  offense 
jury  instruction  on  manslaughter,  because 
(1)  appellant  admitted  the  killing  and  the 
robbery  so  appellant's  intent  was  irrel- 
evant, and  (2)  the  only  evidence  to  support 
heat  of  passion  was  a  single  comment  by 
the  victim  about  appellant's  girlfriend. 
Fryou  v.  State,  987  So.  2d  461  (Miss.  Ct. 
App.  2008). 

Where  appellant  was  convicted  of  capi- 
tal murder  while  in  the  commission  of  a 
robbery,  it  was  not  error  to  deny  a  re- 
quested jury  instruction  on  simple  mur- 
der, because  there  was  sufficient  evidence 
to  convict  appellant  of  capital  murder  and 
there  was  no  evidence  that  would  have 
allowed  a  jury  to  convict  appellant  of 
simple  murder  and  not  find  capital  mur- 
der since  appellant  admitted  that  appel- 
lant took  the  victim's  truck  and  told  offi- 
cers that  appellant  took  the  victim's 
wallet.  Fryou  v.  State,  987  So.  2d  461 
(Miss.  Ct.  App.  2008). 

Three  defendants'  capital-murder  con- 
victions pursuant  to  Miss.  Code  Ann. 
§  97-3-19(2)(e)  were  appropriate  because, 
although  a  limiting  instruction  given  to 
the  jury  regarding  confessions  by  defen- 
dants was  not  sufficient,  no  prejudice  or 
manifest  injustice  resulted  as  to  any  de- 
fendant; each  of  the  defendants  gave  suf- 
ficient evidence  of  his  individual  partici- 
pation in  the  robbery  of  a  gun  store  in  his 
separate  statements  to  support  a  capital- 
murder  charge.  Anderson  v.  State,  5  So.  3d 
1088  (Miss.  Ct.  App.  2007),  writ  of  certio- 
rari denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  171  (Miss.  2009),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  184  (Miss.  2009),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  177  (Miss.  2009). 

In  a  capital  murder  case,  the  fact  that 
the  phrase  "without  authority  of  law"  was 
not  read  to  the  jurors  did  not  mean  that 
the  instructions  were  erroneous  because, 
reading  the  instructions  as  a  whole,  the 
jury  was  properly  informed  of  the  requi- 


2013  Supplement 


67 


§  97-3-19 


Crimes 


site  findings  and  the  proof  needed  to  sus- 
tain a  conviction.  Ramsey  v.  State,  959  So. 
2d  15  (Miss.  Ct.  App.  2006),  writ  of  certio- 
rari denied  en  banc  by  958  So.  2d  1232, 
2007  Miss.  LEXIS  588  (Miss.  2007). 

In  a  capital  murder  case,  a  trial  court 
did  not  err  by  refusing  to  give  a  lesser 
included  offense  instruction  or  by  refusing 
to  give  a  simple  murder  instruction;  ag- 
gravated assault  was  not  a  lesser  included 
or  related  offense  of  robbery,  the  evidence 
did  not  support  an  obstruction  of  justice 
charge,  and  defendant  did  not  request  a 
simple  murder  instruction.  Ramsey  v. 
State,  959  So.  2d  15  (Miss.  Ct.  App.  2006), 
writ  of  certiorari  denied  en  banc  by  958 
So.  2d  1232,  2007  Miss.  LEXIS  588  (Miss. 
2007). 

71.  Instructions  properly  denied. 

Trial  court  properly  rejected  defendant's 
requested  jury  instructions  in  his  trial  on 
a  charge  of  murder,  as  they  were  improper 
statements  of  the  law,  and  the  form  of  the 
instructions  made  them  unfairly  leading 
and  prejudicial.  Branch  v.  State,  —  So.  2d 
— ,  2012  Miss.  App.  LEXIS  826  (Miss.  Ct. 
App.  June  19,  2012). 

Conviction  for  depraved-heart  murder 
was  supported  by  the  evidence.  Defendant 
was  not  acting  in  the  heat  of  passion,  and 
thus,  a  manslaughter  conviction  was  not 
warranted  by  the  evidence,  as  defendant's 
own  testimony  showed  that  he  was  not 
provoked  by  the  victim;  he  argued  merely 
that  he  had  no  part  in  the  victim's  murder. 
Leggett  V.  State,  54  So.  3d  317  (Miss.  Ct. 
App.  2011). 

In  defendant's  murder  trial,  the  trial 
court  did  not  err  in  refusing  to  instruct  the 
jury  on  the  lesser  offense  of  culpable  neg- 
ligence manslaughter  because  the  instruc- 
tion indicated  that  the  jury  could  find 
defendant  guilty  of  the  lesser  offense  if  it 
found  that  defendant  fired  his  gun  toward 
a  group  of  people  and  inadvertently  hit 
the  victim  but  defendant  unequivocally 
testified  that  he  targeted  the  victim  and 
deliberately  shot  him.  McKinney  v.  State, 
26  So.  3d  1065  (Miss.  Ct.  App.  2009),  writ 
of  certiorari  denied  by  27  So.  3d  404,  2010 
Miss.  LEXIS  48  (Miss.  2010). 

In  defendant's  murder  trial,  the  trial 
court  did  not  err  in  refusing  to  instruct  the 
jury  on  the  lesser  offense  of  heat  of  pas- 
sion manslaughter  because  defendant's 


proposed  instruction  advised  the  jury  that 
it  could  convict  defendant  of  the  lesser 
offense  if  it  found  that  defendant  acted 
impulsively  in  the  heat  of  passion  after 
arguing  with  the  victim  but  no  evidence 
was  introduced  that  defendant  ever  spoke 
with  the  victim  and  defendant  himself 
testified  that  he  shot  the  victim  because 
he  was  getting  into  an  automobile. 
McKinney  v.  State,  26  So.  3d  1065  (Miss. 
Ct.  App.  2009),  writ  of  certiorari  denied  by 
27  So.  3d  404,  2010  Miss.  LEXIS  48  (Miss. 
2010). 

Trial  court  did  not  err  in  refusing  to  give 
a  lesser-included  offense  instruction  on 
manslaughter.  Defendant  was  charged 
with  capital  murder  during  the  commis- 
sion of  a  robbery,  a  violation  of  Miss.  Code 
Ann.  §  97-3-19;  whether  defendant  in- 
tended to  kill  the  victim  was  irrelevant 
Banyard  v.  State,  47  So.  3d  708  (Miss.  Ct. 
App.  2009),  reversed  by,  remanded  by  47 
So.  3d  676,  2010  Miss.  LEXIS  475  (Miss. 
2010). 

Defendant  was  not  improperly  denied 
heat-of-passion  or  imperfect  self-defense 
manslaughter  jury  instructions  during  his 
capital  murder  trial  where  there  was  no 
evidence  presented  that  words  were  ex- 
changed between  defendant  and  his  girl- 
friend once  defendant  entered  her  apart- 
ment, and  testimony  established  that 
defendant  hit  the  girlfriend  very  quickly 
upon  entering  her  apartment.  Defendant 
admitted  kicking  in  the  door  to  the  apart- 
ment, knocking  the  girlfriend  unconscious 
for  a  short  period  of  time,  and  spotting  the 
murder  victim  in  the  bedroom,  and  al- 
though he  claimed  that  the  murder  victim 
pulled  a  gun  on  him,  forcing  him  to  resort 
to  self-defense,  the  gun  that  the  murder 
victim  was  alleged  to  have  brandished 
was  never  presented  at  trial.  Beale  v. 
State,  2  So.  3d  693  (Miss.  Ct.  App.  2008), 
writ  of  certiorari  denied  by  999  So.  2d 
1280,  2009  Miss.  LEXIS  90  (Miss.  2009). 

In  defendant's  trial  for  murder  in  viola- 
tion of  Miss.  Code  Ann.  §  97-3-19(l)(a) 
and  aggravated  assault  in  violation  of 
Miss.  Code  Ann.  §  97-3-7(2)(b),  defendant 
was  not  entitled  to  have  the  requested 
jury  instructions  on  the  lesser-included 
offense  of  manslaughter  under  Miss.  Code 
Ann.  §  97-3-35  because  defendant  re- 
quested a  self-defense  instruction,  while 
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the  definition  of  manslaughter  required 
that  it  was  not  in  necessary  self-defense, 
and  there  was  no  evidentiary  basis  of 
provocation  of  a  degree  to  evoke  an  uncon- 
trolled response  of  anger,  rage,  hatred, 
furious  resentment  or  terror.  McCune  v. 
State,  989  So.  2d  310  (Miss.  2008). 

In  a  murder  case,  there  was  no  error  in 
refusing  to  give  an  instruction  regarding 
the  jury  assessing  the  weight  and  credibil- 


ity of  the  witnesses  and  an  instruction 
allowing  the  consideration  of  whether  de- 
fendant's taped  statements  were  made  of 
his  own  free  will.  The  trial  judge  did  not 
want  to  single  out  portions  of  the  evidence 
and  call  attention  to  them;  moreover,  an- 
other instruction  covered  the  jury's  func- 
tion. Green  v.  State,  982  So.  2d  471  (Miss. 
Ct.  App.  2008). 
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ALR.  Sufficiency  of  Evidence  to  Support 
Homicide  Conviction  Where  No  Body  Was 
Produced.  65  A.L.R.  6th  359 


§  97-3-21.  Homicide;  penalty  for  first-  or  second-degree  mur- 
der or  capital  murder. 

(1)  Every  person  v^ho  shall  be  convicted  of  first-degree  murder  shall  be 
sentenced  by  the  court  to  imprisonment  for  life  in  the  custody  of  the  Depart- 
ment of  Corrections. 

(2)  Every  person  v^ho  shall  be  convicted  of  second-degree  murder  shall  be 
imprisoned  for  life  in  the  custody  of  the  Department  of  Corrections  if  the 
punishment  is  so  fixed  by  the  jury  in  its  verdict  after  a  separate  sentencing 
proceeding.  If  the  jury  fails  to  agree  on  fixing  the  penalty  at  imprisonment  for 
life,  the  court  shall  fix  the  penalty  at  not  less  than  tv^enty  (20)  nor  more  than 
forty  (40)  years  in  the  custody  of  the  Department  of  Corrections. 

(3)  Every  person  who  shall  be  convicted  of  capital  murder  shall  be 
sentenced  (a)  to  death;  (b)  to  imprisonment  for  life  in  the  State  Penitentiary 
v^ithout  parole;  or  (c)  to  imprisonment  for  life  in  the  State  Penitentiary  v^ith 
eligibility  for  parole  as  provided  in  Section  47-7-3(1)  (f). 

SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  12,  Title  2  (1);  1857,  eh.  64,  art. 
167;  1871,  §  2630;  1880,  §  2877;  1892,  §  1151;  1906,  §  1229;  Hemingway's 
1917,  §  959,  1930,  §  987;  1942,  §  2217;  Laws,  1974,  ch.  576,  §  7;  Laws,  1977, 
ch.  458,  §  1;  Laws,  1994,  ch.  566,  §  3;  Laws,  2013,  ch.  555,  §  2,  eff  from  and 
after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  designated  the  former  first  and  second 
paragraphs  as  (1)  and  (3);  in  (1),  inserted  "first-degree"  preceding  "murder",  and 
substituted  "custody  of  the  Department  of  Corrections"  for  "State  Penitentiary";  and 
added  (2). 
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JUDICIAL  DECISIONS 


0.  5.  Constitutionality. 

1.  Validity. 

2.  Construction  and  application;  gener- 

ally 

3.  Sentencing  factors. 
10.  Sentencing  Hearings. 

0.  5.  Constitutionality. 

Miss.  Code  Ann.  §  97-3-21  was  not  un- 
constitutionally vague  and  did  not  apply 
to  an  inmate  where  the  inmate  confused 
parole  with  conditional  release  as:  (1) 
Miss.  Code  Ann.  §  47-7-3(l)(f)  prohibited 
parole  for  an  inmate  sentenced  to  life 
under  Miss.  Code  Ann.  §  99-19-101  for 
capital  offenses;  (2)  since  the  inmate  pled 
guilty  to  murder,  carr5dng  a  life  sentence, 
he  was  convicted  of  an  other  capital  of- 
fense under  Miss.  Code  Ann.  §  1-3-4;  and 
(3)  the  inmate  was  eligible  to  petition  for 
conditional  release  at  age  65  under  Miss. 
Code  Ann.  §  47-5-139(l)(a). 

Higginbotham  v.  State,  114  So.  3d  9  (Miss. 
Ct.  App.  2012),  writ  of  certiorari  denied  by 
2013  Miss.  LEXIS  317  (Miss.  May  30, 
2013). 

1.  Validity. 

Defendant's  mandatory  life  sentence, 
imposed  pursuant  to  Miss.  Code  Ann. 
§  97-3-21  after  his  murder  conviction, 
was  not  cruel  and  unusual  punishment  for 
purposes  of  U.S.  Const,  amend.  VIII  and 
Miss.  Const,  art.  3,  §  28  even  though 
defendant  was  14  years  old  at  the  time  of 
the  offense  because  Miss.  Code  Ann.  §  97- 
3-21  did  not  afford  the  trial  judge  any 
sentencing  discretion  or  make  an  excep- 
tion for  a  defendant  of  tender  years.  Ev- 
ans V  State,  109  So.  3d  1056  (Miss.  Ct. 
App.  2011),  reversed  by,  remanded  by  109 
So.  3d  1044,  2013  Miss.  LEXIS  31  (Miss. 
2013). 

Defendant  asserted  that  he  was  improp- 
erly sentenced  to  life  imprisonment  with- 
out the  possibility  of  parole  for  murder; 
however,  that  was  the  sentence  for  capital 
murder.  Because  defendant  was  only  sen- 
tenced to  life  imprisonment,  not  to  life 
without  the  possibility  of  parole,  under 
Miss.  Code  Ann.  §  97-3-21,  defendant's 
sentence  for  murder  under  Miss.  Code 
Ann.  §  97-3-19(1)  was  proper.  Staten  v. 
State,  989  So.  2d  938  (Miss.  Ct.  App. 


2008),  writ  of  certiorari  denied  by  993  So. 
2d  832,  2008  Miss.  LEXIS  400  (Miss. 
2008). 

Appellant's  motion  for  post-conviction 
relief  was  properly  denied  as  untimely 
filed  because  appellant's  sentence  of  life 
without  parole,  under  Miss.  Code  Ann. 
§  97-3-21,  following  his  plea  of  guilty  to 
capital  murder,  did  not  violate  his  consti- 
tutional right  against  ex  post  facto  appli- 
cation of  the  law  because  (1)  the  Supreme 
Court  of  Mississippi  previously  held  that 
the  imposition  of  the  new  sentencing  op- 
tion of  life  without  parole  did  not  violate 
the  prohibition  against  ex  post  facto  laws, 
and  (2)  sentencing  under  Miss.  Code  Ann. 
§  97-3-21  clearly  and  lawfully  directed 
capital  defendants  whose  pretrial,  trial,  or 
resentencing  proceedings  took  place  after 
July  1,  1994,  to  have  their  sentencing 
juries  given  the  option  of  life  without 
parole  in  addition  to  life  with  the  possibil- 
ity of  parole  and  death.  Randall  v.  State, 
987  So.  2d  453  (Miss.  Ct.  App.  2008). 

Trial  court  properly  dismissed  defen- 
dant's post-conviction  motion  without  a 
hearing  where  defendant's  post-conviction 
motion  revealed  that  he  knew  the  sen- 
tence he  would  get  for  murder,  which  was 
a  mandatory  sentence  of  life  imprison- 
ment, as  required  by  Miss.  Code  Ann. 
§  97-3-21;  no  promises  regarding  parole 
or  a  specific  lesser  sentence  had  been 
made  to  him.  Booker  v.  State,  954  So.  2d 
448  (Miss.  Ct.  App.  2006). 

2.  Construction  and  application;  gen- 
erally. 

Defendant's  sentence  of  life  imprison- 
ment without  parole  exceeded  the  statu- 
tory maximum  under  Miss.  Code  Ann. 
§  97-3-21  where  defendant  was  indicted 
and  convicted  of  deliberate-design  murder 
pursuant  to  Miss.  Code  Ann.  §  97-3-19. 
Parker  v.  State,  30  So.  3d  1222  (Miss. 
2010). 

Defendant's  sentence  of  life  imprison- 
ment without  eligibility  for  parole  after  he 
was  convicted  of  murder  was  proper  be- 
cause he  was  convicted  of  the  violent 
crime  of  murder  after  January  1,  2000, 
and  was  not  eligible  for  parole;  nor  did  the 
appellate  court  find  that  his  sentence  was 
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grossly  disproportionate  to  the  crime  com- 
mitted. Fannings  v.  State,  997  So.  2d  953 
(Miss.  Ct.  App.  2008). 

Trial  court  erred  in  not  instructing  the 
jury  that  life  without  the  possibility  of 
parole  was  an  option  under  Miss.  Code 
Ann.  §  97-3-21  because,  while  the  crime 
occurred  prior  to  the  amendment  adding 
that  option,  the  trial  took  place  after  the 
amendment,  and  under  Miss.  Code  Ann. 
§  99-19-1,  it  had  previously  been  held 
that  §  97-3-21  clearly  and  lawfully  di- 
rected capital  defendants  whose  pre-trial, 
trial  or  resentencing  proceedings  took 
place  after  July  1,  1994,  to  have  their 
sentencing  juries  given  the  option  of  life 
without  parole  in  addition  to  life  with  the 
possibility  of  parole  and  death. 
Rubenstein  v.  State,  941  So.  2d  735  (Miss. 
2006). 

3.  Sentencing  factors. 

In  a  post-convictioR  relief  proceeding  in 
which  a  pro  se  state  inmate  had  been 
indicted  for  capital  murder  and  pled  guilty 
to  the  reduced  charge  of  murder,  in  viola- 
tion of  Miss.  Code  Ann.  §  97-3-19(l)(a), 
the  only  exception  that  he  alleged  allowed 
him  to  file  a  successive  writ  was  the  exis- 
tence of  an  intervening  decision.  With 
regard  solely  to  his  proposed  unconstitu- 
tional life  sentence,  he  argued  that  the 
Apprendi  decision  and  the  Blakely  deci- 
sion satisfied  the  intervening-decision  ex- 
ception; however,  those  decisions  did  not 
provide  any  support  for  his  claim  since  life 
was  the  only  sentence  available  under 
Miss.  Code  Ann.  §  97-3-21.  Glass  v.  State, 
45  So.  3d  1200  (Miss.  Ct.  App.  2010),  writ 


of  certiorari  denied  by  49  So.  3d  636,  2010 
Miss.  LEXIS  554  (Miss.  2010). 

Defendant's  argument  that  it  was  error 
for  the  trial  court  to  sentence  him  to  life  in 
prison  without  possibility  of  parole  was 
improper;  after  the  trial  court  set  aside 
the  jury's  sentence  of  death,  it  had  only 
one  choice,  which  was  the  lesser  sentence 
of  life  without  the  possibility  of  parole. 
Sentences  that  did  not  exceed  the  maxi- 
mum term  allowed  by  statute  are  not 
considered  grossly  disproportionate  and 
are  not  disturbed  on  appeal.  Maye  v. 
State,  49  So.  3d  1140  (Miss.  Ct.  App. 
2009),  vacated  by,  remanded  by  49  So.  3d 
1124,  2010  Miss.  LEXIS  622  (Miss.  2010). 

Defendant's  life  sentence  for  murder 
under  Miss.  Code  Ann.  §  97-3-21  was  not 
cruel  and  unusual  punishment  because 
the  jury  was  instructed  on  the  crimes  of 
murder  and  manslaughter,  the  jury  could 
have  properly  found  defendant  guilty  of 
murder  without  defendant's  actually  hav- 
ing fired  the  gun  that  killed  the  victim, 
and  the  sentence  did  not  exceed  the  statu- 
tory maximum.  Trotter  v.  State,  9  So.  3d 
402  (Miss.  Ct.  App.  2008). 

10.  Sentencing  Hearings. 

Death  sentence  was  properly  imposed 
pursuant  to  Miss.  Code  Ann.  §  97-3-21 
because  petitioner  inmate  did  not  have 
the  right  to  present  evidence  at  sentenc- 
ing— specifically  evidence  that  he  did  not 
commit  rape — that  was  inconsistent  with 
the  verdict  of  the  guilt-phase  jury.  Holland 
V.  Anderson,  583  F.3d  267  (5th  Cir.  2009), 
writ  of  certiorari  denied  by  130  S.  Ct. 
2100,  176  L.  Ed.  2d  731,  2010  U.S.  LEXIS 
3429,  78  U.S.L.W.  3610  (U.S.  2010). 


§  97-3-25.  Homicide;  killing  of  child  under  18  years  of  age  by 
perpetrator  over  21  years  of  age;  penalties  for  manslaughter 
and  child  homicide. 

(1)  Except  as  otherwise  provided  in  this  section,  any  person  convicted  of 
manslaughter  shall  be  fined  in  a  sum  not  less  than  Five  Hundred  Dollars 
($500.00),  or  imprisoned  in  the  county  jail  not  more  than  one  (1)  year,  or  both, 
or  in  the  custody  of  the  Department  of  Corrections  not  less  than  two  (2)  years, 
nor  more  than  twenty  (20)  years. 

(2)  (a)  A  person  is  guilty  of  child  homicide  if: 

(i)  The  person  is  found  guilty  of  manslaughter  in  circumstances 
where  the  killing,  although  without  malice,  was  intentional  and  not 
accidental;  and 
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(ii)  The  perpetrator  was  over  the  age  of  twenty-one  (21)  years  and  the 
victim  was  a  child  under  the  age  of  eighteen  (18)  years. 

(b)  A  person  found  guilty  of  child  homicide  shall  be  imprisoned  in  the 
custody  of  the  Department  of  Corrections  for  a  term  not  to  exceed  thirty  (30) 
years. 


SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  12,  Title  3  (20, 21);  1857,  eh.  64, 
art.  183;  1871,  §  2646;  1880,  §  2894;  1892,  §  1167;  1906,  §  1245;  Hemingway's 
1917,  §  975;  1930,  §  1003;  1942,  §  2233;  Laws,  2013,  ch.  379,  §  l,eff  from  and 
after  July  1,  2013. 


Amendment  Notes  —  The  2013  amendment  designated  the  former  section  as  (1), 
and  therein  added  the  exception  at  the  beginning  and  substituted  "custody  of  the 
Department  of  Corrections"  for  "Penitentiary"  preceding  "not  less  than  two  (2)  years" 
near  the  end;  and  added  (2). 


JUDICIAL  DECISIONS 


2.  Penitentiary  sentences. 
4.    Not  cruel  and  unusual. 

2.  Penitentiary  sentences. 

Manslaughter  statute,  Miss.  Code  Ann. 
§  97-3-25,  allowed  sentences  of  up  to 
twenty  years;  defendant  was  sentenced  to 
20  years,  and  therefore  because  his  claim 
that  the  trial  court  failed  to  address  the 
issue  of  whether  his  sentence  was  exces- 
sive for  a  first-time  offender  was  so  com- 
pletely meritless  upon  its  face,  there  was 
no  clear  error  in  the  trial  court's  failure  to 
address  it  directly.  Brown  v.  State,  944  So. 
2d  103  (Miss.  Ct.  App.  2006),  writ  of  cer- 
tiorari denied  by  946  So.  2d  368,  2006 
Miss.  LEXIS  732  (Miss.  2006). 

Appellate  court  affirmed  defendant's 
sentence  for  15  years  after  pleading  guilty 


to  manslaughter  under  Miss  Code  Ann. 
§  97-3-47  because  Miss.  Code  Ann.  §  97- 
3-25  provided  that  the  sentencing  range 
was  two  to  20  years.  Henderson  v.  State, 
929  So.  2d  391  (Miss.  Ct.  App.  2006). 

4.  Not  cruel  and  unusual. 

Even  though  an  appellate  court  was 
precluded  from  addressing  a  claim  of  cruel 
and  unusual  punishment  under  the 
Eighth  Amendment  because  it  was  not 
raised  to  a  trial  court  in  a  manslaughter 
case,  the  issue  was  without  merit  in  any 
event  because  a  sentence  of  twenty  years 
with  four  years  suspended  was  within  the 
range  set  forth  in  Miss.  Code  Ann.  §  97-3- 
25.  Brown  v.  State,  970  So.  2d  1300  (Miss. 
Ct.  App.  2007). 


§  97-3-27.    Homicide;  killing  while  committing  felony. 


JUDICIAL  DECISIONS 


1.    In  general. 

4.    Evidence;  generally. 

6.  Instructions. 

1.  In  general. 

Even  though  an  inmate  did  not  admit  to 
killing  a  victim,  there  was  still  a  sufficient 
factual  basis  for  a  plea  where  he  entered  a 
plea  of  guilty  to  manslaughter  and  stated 
the  plea  was  in  his  best  interest.  Hull  v. 
State,  933  So.  2d  315  (Miss.  Ct.  App. 
2006). 


4.  Evidence;  generally. 

Weight  of  the  evidence  did  not  support  a 
manslaughter  conviction  rather  than  a 
murder  conviction  because  defendant 
failed  to  detail  what  he  considered  "suffi- 
cient provocation,"  and  his  sister  testified 
that  the  victim  had  gotten  up  and  had 
began  walking  into  the  kitchen  when  de- 
fendant ran  and  grabbed  the  victim  from 
behind.  There  was  no  testimony  that  the 
victim  had  a  weapon  and  there  was  no 
testimony  that  defendant  had  to  use 
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deadly  force  under  the  circumstances. 
Ravencraft  v.  State,  989  So.  2d  437  (Miss. 
Ct.  App.  2008). 

Evidence  was  sufficient  to  support  de- 
fendant's manslaughter  conviction  be- 
cause: (1)  a  witness  testified  that  after  the 
argument  and  defendant  and  the  vehicle 
left  in  their  vehicles,  when  the  victim 
attempted  to  pass  defendant's  truck,  de- 
fendant "cut  over"  on  him,  looking  back 
through  the  window  before  doing  so;  (2) 
other  witnesses  testified  as  to  the  argu- 
ment and  the  accident;  (3)  and  an  officer 
testified  that  defendant  admitted  that  he 
and  the  victim  had  an  argument,  that  he 
drove  down  the  middle  of  the  road  to 
prevent  the  victim  from  passing  him,  that 
he  would  get  over  when  the  victim  tried  to 
pass,  until  the  last  time  when  he  turned 


the  wheel  too  far  and  lost  control  of  his 
truck.  Bell  v.  State,  963  So.  2d  1124  (Miss. 
2007). 

6.  Instructions. 

Trial  court  did  not  err  in  refusing  to  give 
a  lesser-included  offense  instruction  on 
manslaughter;  Miss.  Code  Ann.  §  97-3-27 
precluded  a  manslaughter  instruction  for 
those  felonies  specifically  enumerated  in 
Miss.  Code  Ann.  §  97-3-19(2)(e),  one  of 
which  was  robbery.  Defendant  was 
charged  with  capital  murder  during  the 
commission  of  a  robbery,  a  violation  of 
Miss.  Code  Ann.  §  97-3-19;  whether  de- 
fendant intended  to  kill  the  victim  was 
irrelevant.  Banyard  v.  State,  47  So.  3d  708 
(Miss.  Ct.  App.  2009),  reversed  by,  re- 
manded by  47  So.  3d  676,  2010  Miss. 
LEXIS  475  (Miss.  2010). 


§  97-3-31.    Homicide;  killing  unnecessarily,  while  resisting  ef- 
fort of  slain  to  commit  felony  or  do  unlawful  act. 


JUDICIAL  DECISIONS 


2.    What  constitutes  unlawful  act;  gener- 
ally. 

4.  Questions  for  jury. 

5.  Instructions. 

2.  What  constitutes  unlawful  act;  gen- 
erally. 

Verdict  of  murder  under  Miss.  Code 
Ann.  §  97-3-19  was  not  against  the  over- 
whelming weight  of  the  evidence  as  the 
testimony  presented  a  factual  dispute  for 
the  jury's  resolution  and  the  jury  found 
certain  testimony  to  be  credible  and  de- 
fendant's attempts  to  establish  a  self-de- 
fense theory  to  be  contradictory;  although 
defendant  cited  to  Miss.  Code  Ann.  §  97- 
3-31,  which  provided  for  a  manslaughter 
conviction  when  one  killed  another  while 
resisting  a  felony,  there  was  conflicting 
testimony  as  to  whether  the  victim  was 
attempting  to  commit  a  felony,  and  al- 
though defendant  also  cited  to  Miss.  Code 
Ann.  §  97-3-35  and  claimed  the  evidence 
supported  a  heat  of  passion  manslaughter 
conviction,  there  was  no  evidence  that 
defendant  was  acting  in  a  state  of  violent 
and  uncontrollable  rage  and  he  only  at- 
tempted to  show  that  he  was  afraid  of  the 
victim  and  acted  in  self-defense.  Ray  v. 


State,  27  So.  3d  416  (Miss.  Ct.  App.  2009), 
writ  of  certiorari  denied  by  27  So.  3d  404, 
2010  Miss.  LEXIS  61  (Miss.  2010). 

4.  Questions  for  jury. 

Evidence  established  the  elements  of 
murder  beyond  a  reasonable  doubt;  appel- 
lant armed  himself  with  a  baseball  bat 
with  the  intent  to  cause  serious  bodily 
injury  or  death  to  the  victim  and  struck  an 
unarmed  victim  in  the  head  three  times 
with  the  baseball  bat,  the  first  of  which 
would  have  knocked  him  unconscious  and 
defenseless.  These  actions  resulted  in  the 
victim's  death;  the  victim  was  not  in  the 
process  of  unlawfully  and  forcibly  enter- 
ing, or  had  unlawfully  and  forcibly  en- 
tered the  business  when  appellant  began 
attacking  the  victim.  Westbrook  v.  State, 
29  So.  3d  828  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  en  banc  by  29  So.  3d  774, 
2010  Miss.  LEXIS  124  (Miss.  2010),  writ 
of  certiorari  denied  by  131  S.  Ct.  98,  178  L. 
Ed.  2d  62,  2010  U.S.  LEXIS  5934,  79 
U.S.L.W.  3197  (U.S.  2010). 

5.  Instructions. 

Where  a  witness  testified  that  he  did 
not  see  the  victim  make  any  threatening 
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movements  before  defendant  drew  his  pis- 
tol and  shot  the  victim,  defendant  was 
convicted  of  murder.  The  trial  court  did 
not  err  by  den3dng  defendant's  proposed 
instructions  on  heat-of-passion  man- 
slaughter under  Miss.  Code  Ann.  §  97-3- 
31;  although  the  words  "heat  of  passion" 
were  not  included  in  the  jury  instructions, 
the  jury  had  the  option  of  finding  defen- 
dant guilty  of  manslaughter.  Smith  v. 
State,  20  So.  3d  12  (Miss.  Ct.  App.  2009), 
writ  of  certiorari  denied  by  19  So.  3d  82, 
2009  Miss.  LEXIS  520  (Miss.  2009). 

Defendant's  convictions  for  two  counts 
of  murder  were  proper  because  defendant 


never  claimed  that  he  was  entitled  to  a 
manslaughter  instruction  because  a  jury 
could  have  found  that  he  killed  the  victims 
while  resisting  their  attempt  to  hold  him 
hostage.  Defendant  clearly  argued  that 
self-defense  should  have  been  available 
for  the  jury's  consideration  and  that  he 
was  entitled  to  a  manslaughter  instruc- 
tion because  a  jury  could  have  found  that 
he  was  entitled  to  use  some  force  but  that 
he  used  more  force  than  was  necessary. 
Neese  v.  State,  993  So.  2d  837  (Miss.  Ct. 
App.  2008). 


§  97-3-35.    Homicide;  killing  without  malice  in  the  heat  of 
passion. 


JUDICIAL  DECISIONS 


I.  In  general. 

3.  Provocation. 

4.  Self-defense. 

6.  Evidence;  generally. 

7.  —  Warranting  manslaughter. 

7.5  —  Not  warranting  manslaughter. 

9.  Instructions;  generally. 

10.  —  Warrantableness  of  manslaughter 

instructions. 

II.  Where  evidence  justifies  murder 

conviction. 

13.  — Request  for  instructions. 

16.  Miscellaneous. 

1.  In  general. 

Factual  basis  existed  for  defendant's 
guilty  pleas  where  the  factual  summary 
expressed  by  the  State,  and  agreed  to  by 
defendant,  satisfied  all  elements  of  both 
crimes  of  manslaughter.  Miss.  Code  Ann. 
§  97-3-35,  and  armed  robbery,  Miss.  Code 
Ann.  §  97-3-79;  it  showed  that  defendant 
intended  to  take  the  victim's  automobile 
through  the  exhibition  of  a  deadly  weapon 
and  it  further  demonstrated  that  defen- 
dant did,  in  fact,  take  the  victim's  automo- 
bile by  shooting  the  victim  and  the  victim 
died  as  a  result  of  his  wounds.  Keith  v. 
State,  999  So.  2d  383  (Miss.  Ct.  App. 
2008),  writ  of  certiorari  denied  by  999  So. 
2d  852,  2009  Miss.  LEXIS  52  (Miss.  2009). 

Defendant's  convictions  for  three  counts 
of  manslaughter  for  his  actions  in  1964 


were  appropriate  in  part  because  there 
was  no  statute  of  limitations  on  man- 
slaughter in  Mississippi.  Killen  v.  State, 
958  So.  2d  172  (Miss.  2007). 

Sufficient  evidence  existed  to  convict 
defendant  of  murder  in  violation  of  Miss. 
Code  Ann.  §  97-3-19  as  defendant  wrote 
goodbye  notes  to  his  daughters  asking  for 
forgiveness  and  the  two  daughters  testi- 
fied that  defendant  stabbed  the  victim  and 
then  stabbed  himself;  thus,  the  jury  did 
not  err  by  not  convicting  defendant  of 
manslaughter  instead.  Wash  v.  State,  931 
So.  2d  672  (Miss.  Ct.  App.  2006),  writ  of 
certiorari  dismissed  by  937  So.  2d  450, 
2006  Miss.  LEXIS  544  (Miss.  2006). 

3.  Provocation. 

Reasonable  fact-finder  could  have  found 
that  defendant  had  acted  in  the  heat  of 
passion  when  he  killed  his  father  as  there 
was  sufficient  evidence  that,  in  the  days 
preceding  the  shooting,  defendant  was  in 
a  constant  state  of  agitation,  predicated 
upon  his  father's  comments  regarding  his 
sexuality  and  the  fact  that  defendant  was 
especially  sensitive  to  such  statements 
because  of  earlier  life  experiences.  Nolan 
V.  State,  61  So.  3d  887  (Miss.  2011). 

Verdict  of  murder  under  Miss.  Code 
Ann.  §  97-3-19  was  not  against  the  over- 
whelming weight  of  the  evidence  as  the 
testimony  presented  a  factual  dispute  for 
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the  jury's  resolution  and  the  jury  found 
certain  testimony  to  be  credible  and  de- 
fendant's attempts  to  establish  a  self-de- 
fense theory  to  be  contradictory;  although 
defendant  cited  to  Miss.  Code  Ann.  §  97- 
3-31,  which  provided  for  a  manslaughter 
conviction  when  one  killed  another  while 
resisting  a  felony,  there  was  conflicting 
testimony  as  to  whether  the  victim  was 
attempting  to  commit  a  felony,  and  al- 
though defendant  also  cited  to  Miss.  Code 
Ann.  §  97-3-35  and  claimed  the  evidence 
supported  a  heat  of  passion  manslaughter 
conviction,  there  was  no  evidence  that 
defendant  was  acting  in  a  state  of  violent 
and  uncontrollable  rage  and  he  only  at- 
tempted to  show  that  he  was  afraid  of  the 
victim  and  acted  in  self-defense.  Ray  v. 
State,  27  So.  3d  416  (Miss.  Ct.  App.  2009), 
writ  of  certiorari  denied  by  27  So.  3d  404, 
2010  Miss.  LEXIS  61  (Miss.  2010). 

In  defendant's  trial  for  murder,  defen- 
dant's act  of  shooting  the  victim  in  the 
head  at  short  range  did  not  qualify  as  heat 
of  passion  of  manslaughter  because  while 
the  conversation  might  have  been  heated 
with  defendant's  mother,  the  victim  was  a 
mere  bystander  to  it;  the  victim's  state- 
ment that  defendant  and  defendant's 
mother  needed  to  quit  fighting  did  not 
cause  a  normal  mind  to  be  roused  to  the 
extent  that  reason  was  overthrown  and 
that  passion  usurped  the  mind  destrojdng 
judgment.  Mullen  v.  State,  986  So.  2d  320 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  by  987  So.  2d  451,  2008  Miss. 
LEXIS  559  (Miss.  2008). 

4.  Self-defense. 

Murder  defendant  was  not  entitled  to  a 
instruction  on  imperfect  self-defense,  re- 
ducing the  crime  to  manslaughter,  be- 
cause defendant's  testimony  that  the  vic- 
tim pulled  a  gun  on  him  first  provided  no 
evidentiary  basis  for  finding  the  required 
bona  fide  but  unfounded  belief.  Young  v. 
State,  99  So.  3d  159  (Miss.  Oct.  4,  2012). 

Defendant's  conviction  for  manslaugh- 
ter was  proper  under  Miss.  Code  Ann. 
§  97-3-35  because  the  evidence  was  suffi- 
cient since  a  jury  could  have  reasonably 
found  that  defendant  did  not  act  in  neces- 
sary self-defense.  Defendant  admitted 
that  he  grabbed  a  victim,  a  61-year-old 
man  in  less-than-good  health,  by  the 
wrists,  had  pulled  the  victim  towards  him. 


and  had  struck  him  three  times  on  the 
side  of  the  head;  uncontradicted  physical 
evidence  showed  that  the  victim  died  of 
blunt-force  trauma  to  his  head.  Booker  v. 
State,  64  So.  3d  965  (Miss.  2011). 

Defendant's  conviction  for  manslaugh- 
ter was  proper  because  it  was  up  to  the 
jury  to  determine  whether  defendant 
acted  reasonably  in  necessary  self-defense 
when  he  shot  the  victim  in  the  head.  The 
jury  could  have  determined  that  defen- 
dant did  not  act  in  necessary  self-defense 
because,  at  that  time,  the  victim  was  on 
the  floor  and  did  not  present  a  reasonable 
threat  to  defendant's  life.  Rogers  v.  State, 
994  So.  2d  792  (Miss.  Ct.  App.  2008),  writ 
of  certiorari  denied  by  998  So.  2d  1010, 
2008  Miss.  LEXIS  668  (Miss.  2008). 

Defendant's  conviction  for  manslaugh- 
ter was  appropriate  because  the  evidence 
indicated  that  in  the  middle  of  the  fight 
with  the  victim,  defendant  left  and  then 
returned  with  a  knife;  that  was  sufficient 
evidence  for  the  jury  to  determine  that 
defendant  was  not  acting  in  self-defense. 
Lindsey  v.  State,  965  So.  2d  712  (Miss.  Ct. 
App.  2007). 

Sufficient  evidence  was  adduced  at  trial 
to  support  a  finding  that  defendant's  mur- 
der of  the  victim  was  not  done  in  self- 
defense,  even  though  defendant  testified 
that  the  victim  had  previously  choked 
defendant,  to  the  point  that  defendant  felt 
that  he  was  going  to  die;  the  evidence  was 
sufficient  to  find  defendant  guilty  of  man- 
slaughter. Harris  v.  State,  937  So.  2d  474 
(Miss.  Ct.  App.  2006). 

6.  Evidence;  generally. 

Defendant  was  properly  convicted  of 
manslaughter  of  his  brother,  pursuant  to 
Miss.  Code  Ann.  §  97-3-35,  because  any 
evidentiary  error  was  harmless;  defen- 
dant was  not  prohibited  from  presenting 
his  self-defense  theory  at  trial  for  consid- 
eration by  the  jury.  Graves  v.  State,  45  So. 
3d  283  (Miss.  Ct.  App.  2010). 

Defendant's  conviction  for  murdering 
his  girlfriend  was  appropriate  because  de- 
fendant's friend,  who  was  the  only  eyewit- 
ness to  the  incident,  testified  that  defen- 
dant deliberately  shot  the  victim  in  the 
head  at  point-blank  range.  Deliberate  de- 
sign to  kill  a  person  could  be  formed  very 
quickly  and  the  friend  further  recounted 
no  "heat  of  passion"  element  to  forward  a 
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possible  manslaughter  conviction;  defen- 
dant also  did  not  produce  any  evidence  to 
that  effect.  Fannings  v.  State,  997  So.  2d 
953  (Miss.  Ct.  App.  2008). 

Defendant's  conviction  of  culpable  neg- 
ligence manslaughter  was  supported  by 
sufficient  evidence  because  the  evidence 
enabled  the  jury  to  reasonably  conclude 
that  defendant  pointed  a  loaded,  cocked 
gun  at  the  victim's  head  and  pulled  the 
trigger.  Johnson  v.  State,  997  So.  2d  256 
(Miss.  Ct.  App.  2008). 

Where  an  eyewitness  stated  that  defen- 
dant stabbed  a  victim,  a  murder  weapon 
was  found,  and  a  doctor  who  performed 
the  autopsy  stated  that  it  would  have  been 
nearly  impossible  for  the  victim  to  have 
inflicted  such  a  wound  upon  herself,  there 
was  sufficient  evidence  to  support  a  man- 
slaughter conviction  under  Miss.  Code 
Ann.  §§  97-3-35,  97-3-47.  There  was  no 
need  to  give  a  circumstantial  evidence 
instruction  based  on  the  direct  testimony 
of  the  eyewitness.  Brown  v.  State,  970  So. 
2d  1300  (Miss.  Ct.  App.  2007). 

Reasonable  juror  could  have  found  de- 
fendant guilty  of  manslaughter  based  on 
the  evidence  presented;  therefore,  the  ver- 
dict was  not  so  contrary  to  the  weight  of 
the  evidence,  nor  had  manifest  error  been 
committed.  Nichols  v.  State,  965  So.  2d 
770  (Miss.  Ct.  App.  2007). 

Evidence  was  sufficient  to  support  de- 
fendant's manslaughter  conviction  under 
Miss.  Code  Ann.  §  97-3-35  because  the 
testimony  from  the  state's  witnesses  indi- 
cated that:  (1)  the  victim  had  no  weapon; 
(2)  defendant  and  the  victim  began  fight- 
ing; (3)  the  victim  suffered  a  fatal  stab 
wound  to  the  chest  sometime  during  the 
fight;  (4)  defendant  left  the  scene  immedi- 
ately; and  (5)  defendant  initiated  the 
fight;  defendant's  own  witness  testified 
that  the  victim  was  uninjured  before  the 
fight  with  defendant,  and  no  evidence  was 
presented  indicating  that  anyone  else  was 
involved  in  the  fight.  White  v.  State,  962 
So.  2d  728  (Miss.  Ct.  App.  2007). 

Weight  of  the  evidence  supported  defen- 
dant's manslaughter  conviction  under 
Miss.  Code  Ann.  §  97-3-35  because  the 
evidence  was  clear  that  the  victim  was 
uninjured  prior  to  his  encounter  with  de- 
fendant, and  that  after  the  encounter  he 
was  bleeding  to  death  from  a  stab  wound 


to  the  chest;  the  only  evidence  that  the 
victim  possessed  a  knife  was  defendant's 
testimony,  and  a  witness  testified  that  the 
victim  did  not  have  a  knife.  White  v.  State, 
962  So.  2d  728  (Miss.  Ct.  App.  2007). 

Where  defendant  challenged  the  suffi- 
ciency and  the  weight  of  the  evidence,  the 
trial  court  properly  denied  defendant's 
motion  for  a  directed  verdict  and  his  mo- 
tion for  a  new  trial  and  found  him  guilty  of 
manslaughter  because:  (1)  there  was  evi- 
dence that  could  create  a  reasonable  infer- 
ence that  defendant  retrieved  an  object 
from  his  vehicle  and  then  stabbed  the 
victim;  (2)  the  evidence  supported  a  con- 
clusion that  defendant  was  not  under  at- 
tack from  the  victim,  and  even  that  defen- 
dant advanced  on  the  victim  after  the 
fight  had  ended;  (3)  the  victim  died  from 
excessive  bleeding  due  to  a  stab  wound  to 
his  lower  chest;  and  (4)  a  jury  could  have 
found  defendant  guilty  of  killing  the  vic- 
tim in  a  cruel  or  unusual  manner  or  by  the 
use  of  a  dangerous  weapon,  without  the 
authority  of  law,  and  not  in  necessary 
self-defense.  Brownlee  v.  State,  950  So.  2d 
1063  (Miss.  Ct.  App.  2007),  writ  of  certio- 
rari denied  en  banc  by  958  So.  2d  1232, 
2007  Miss.  LEXIS  365  (Miss.  2007). 

7.  —  Warranting  manslaughter. 

Overwhelming  weight  of  the  evidence 
did  not  preponderate  against  defendant's 
manslaughter  conviction  because  no  gun 
was  found  in  the  car  where  the  victim  was 
shot,  the  victim  survived  the  shooting  long 
enough  to  name  defendant  as  his  shooter, 
and  defendant  admitted  to  several  family 
members  that  he  had  killed  someone  but 
did  not  allege  self-defense;  where  the  evi- 
dence would  justify  a  conviction  of  mur- 
der, the  defendant  may  not  complain  of  a 
conviction  of  the  lesser  offense  of  man- 
slaughter. Burdette  v.  State,  110  So.  3d 
296  (Miss.  2013). 

Defendant's  manslaughter  conviction  in 
violation  of  Miss.  Code  Ann.  §  97-3-35 
was  proper  because  his  version  of  the 
incident  satisfied  the  elements  of  man- 
slaughter; therefore,  the  circuit  court  was 
within  its  discretion  to  determine  that  the 
Weathersby  rule  did  not  apply.  Booker  v. 
State,  64  So.  3d  988  (Miss.  Ct.  App.  2010), 
affirmed  by  64  So.  3d  965,  2011  Miss. 
LEXIS  316  (Miss.  2011). 
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Defendant's  manslaughter  conviction 
was  appropriate  because  the  evidence  was 
sufficient.  When  viewing  the  testimony  of 
his  mother  in  a  hght  most  favorable  to  the 
prosecution,  defendant  acted  wholly  with- 
out authority  of  law  in  stabbing  the  vic- 
tim, his  mother's  boyfriend,  in  the  neck 
with  a  kitchen  knife.  According  to  the 
mother,  her  boyfriend  did  not  try  to  hit 
defendant;  the  bo3rfriend  only  tried  to 
close  the  bedroom  door  after  defendant 
somehow  unlocked  his  mother's  bedroom 
door.  Martin  v.  State,  43  So.  3d  504  (Miss. 
Ct.  App.  2010). 

Defendant's  manslaughter  conviction, 
pursuant  to  Miss.  Code.  Ann.  §  97-3-35, 
was  supported  by  sufficient  evidence  be- 
cause both  versions  of  the  shooting  in 
evidence  at  trial  supported  the  conclusion 
that  defendant's  use  of  deadly  force  was 
either  unnecessary  or  premature  and  was 
not  exercised  in  necessary  self-defense,  as 
defined  in  Miss.  Code  Ann.  §  97-3-15(f). 
Pruitt  V.  State,  28  So.  3d  585  (Miss.  2010). 

Where  defendant  admitted  to  deputies 
and  investigator  that  he  had  shot  the 
victim,  but  claimed  the  death  was  an 
accident,  following  a  minor  argument,  and 
that  he  and  the  victim  were  playing  with 
the  gun  when  it  discharged,  viewing  the 
evidence  in  the  light  most  favorable  to  the 
verdict,  there  was  sufficient  evidence  sup- 
porting the  jury  verdict  of  manslaughter 
under  Miss.  Code  Ann.  §  97-3-35.  Barfield 
V.  State,  22  So.  3d  1175  (Miss.  2009). 

Evidence  was  sufficient  to  convict  defen- 
dant of  manslaughter  under  Miss.  Code 
Ann.  §  97-3-35  as  she  was  the  only  other 
person  in  the  house,  a  deadly  weapon  was 
used,  there  was  no  evidence  of  self-de- 
fense, and  scientific  evidence  of  the  gun- 
shot wound  showed  that  the  victim  could 
not  have  inflicted  it  himself,  either  by 
accident  or  suicide.  Further,  there  was  no 
prejudice  to  defendant  as  she  was  con- 
victed of  the  lesser-included  offense  where 
proof  would  have  supported  conviction  of 
the  greater  offense  of  deliberate-design 
murder.  Simpson  v.  State,  993  So.  2d  400 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  997  So.  2d  924,  2008  Miss. 
LEXIS  552  (Miss.  2008),  writ  of  certiorari 
denied  by  555  U.S.  1188,  129  S.  Ct.  1348, 
173  L.  Ed.  2d  614,  2009  U.S.  LEXIS  1379, 
77  U.S.L.W.  3469  (2009). 


Where  an  inmate  pled  guilty  to  murder, 
but  argued  that  it  was  a  "crime  of  pas- 
sion," it  was  not  error  to  deny  the  inmate's 
motion  for  the  production  of  the  transcript 
of  the  partial  trial  because  the  inmate 
improperly  equated  a  "crime  of  passion" 
with  a  killing  in  the  heat  of  passion,  and 
there  was  nothing  to  suggest  that  the 
victim  did  anything  in  the  moments  prior 
to  death  to  provoke  or  arouse  sufficient 
passion  to  cause  the  inmate  to  kill  the 
victim  in  a  moment  of  rage.  Lawrence  v. 
State,  970  So.  2d  1291  (Miss.  Ct.  App. 
2007). 

There  was  sufficient  evidence  to  support 
a  conviction  for  murder  under  Miss.  Code 
Ann.  §  97-3-19(l)(a),  rather  than  man- 
slaughter under  Miss.  Code  Ann.  §  97-3- 
35,  where  the  facts  showed  that  defendant 
had  been  having  domestic  problems  with 
his  wife,  he  cashed  a  check  for  a  large  sum 
of  money,  and  then  went  to  her  work 
where  he  shot  her  to  death.  Bennett  v. 
State,  956  So.  2d  964  (Miss.  Ct.  App. 

2006)  ,  writ  of  certiorari  denied  en  banc  by 
2007  Miss.  LEXIS  293  (Miss.  May  17, 

2007)  . 

Verdict  was  not  against  the  overwhelm- 
ing weight  of  the  evidence,  and  therefore 
defendant's  manslaughter  conviction  was 
affirmed,  because  there  was  significant 
evidence  from  which  the  jury  could  have 
found  that  defendant  did  not  shoot  the 
victim  in  self-defense,  including  direct 
and  circumstantial  evidence  contradicting 
defendant's  version  of  the  incident,  includ- 
ing the  facts  that  no  gun  or  jacket  were 
found  on  the  victim  and  defendant's  state- 
ment that  he  shot  the  victim  because  he 
did  not  want  to  "tussle."  Smith  v.  State, 
945  So.  2d  414  (Miss.  Ct.  App.  2006). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  because:  (1)  the  evi- 
dence was  undisputed  that  the  victim  was 
killed  with  a  pistol;  (2)  both  the  state  and 
the  defense  presented  evidence  that  an 
argument  took  place  before  the  shooting 
occurred;  and  (3)  the  state  presented  evi- 
dence that  defendant  shot  the  victim  as  a 
matter  of  convenience  and  that  he  and  his 
girlfriend  attempted  to  cover-up  the 
shooting.  Smith  v.  State,  945  So.  2d  414 
(Miss.  Ct.  App.  2006). 

7.5  —  Not  warranting  manslaughter. 

Evidence  supported  the  murder  convic- 
tion  under   Miss.   Code  Ann.    §  97-3- 
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19(l)(a),  instead  of  a  manslaughter  con- 
viction under  Miss.  Code  Ann.  §  97-3-35, 
because  (1)  witnesses  testified  that  a  fight 
outside  of  a  club  between  defendant  and 
the  victim  lasted  a  couple  of  minutes;  (2) 
when  defendant's  sibling  broke  up  the 
fight,  defendant  and  the  victim  separated; 

(3)  some  people  talked  to  defendant  and 
attempted  to  calm  defendant  down;  and 

(4)  defendant,  after  several  minutes,  re- 
turned to  the  scene  of  the  altercation, 
pulled  out  a  gun,  and  shot  and  pursued 
the  victim.  In  addition,  the  jury  was  in- 
structed as  to  both  murder  and  man- 
slaughter. Moore  v.  State,  52  So.  3d  339 
(Miss.  2010). 

Defendant's  claim  that  he  was  only 
guilty  of,  at  most,  manslaughter,  in  viola- 
tion of  Miss.  Code  Ann.  §  97-3-35,  lacked 
merit  in  defendant's  murder  trial,  as  his 
claim  of  imperfect  self-defense  and  asser- 
tion that  he  was  under  duress  at  the  time 
of  the  killing  was  rejected  by  the  jury; 
rather,  there  was  evidence  that  defendant 
had  retrieved  a  gun,  that  he  and  the 
victim  had  been  involved  in  a  verbal  and 
physical  altercation  for  a  long  period  of 
time,  and  that  defendant  deliberately  shot 
the  victim  in  the  back  of  the  head.  Branch 
V.  State,  —  So.  2d  — ,  2012  Miss.  App. 
LEXIS  826  (Miss.  Ct.  App.  June  19,  2012). 

Defendant's  murder  conviction  was  ap- 
propriate because  he  was  not  entitled  to  a 
manslaughter  instruction  under  Miss. 
Code  Ann.  §  97-3-35.  Defendant  failed  to 
produce  any  evidence  showing  that  he  was 
in  a  state  of  violent  or  uncontrolled  rage  or 
that  he  had  been  provoked.  Whittington  v. 
State,  49  So.  3d  107  (Miss.  Ct.  App.  2010), 
writ  of  certiorari  denied  en  banc  by  49  So. 
3d  1139,  2010  Miss.  LEXIS  636  (Miss. 
2010). 

After  the  victim  stated  that  he  wanted 
to  have  sex  with  defendant's  sister,  defen- 
dant became  enraged,  picked  up  a  lead 
pipe,  walked  away  from  the  campsite,  told 
two  witnesses  that  he  was  going  to  kill  the 
victim,  returned  to  the  campsite  ten  min- 
utes later,  and  beat  the  victim  in  the  head 
repeatedly  with  the  pipe;  defendant  took 
the  victim's  keys  and  truck,  put  the  body 
in  the  truck,  drove  to  Alabama,  and  put 
the  victim's  body  on  the  side  of  the  road. 
The  evidence  was  sufficient  to  support 
defendant's  conviction  for  capital  murder 


in  violation  of  Miss.  Code  Ann.  §  97-3- 
19(2)(e),  rather  than  manslaughter  under 
Miss.  Code  Ann.  §  97-3-35.  Woods  v. 
State,  14  So.  3d  767  (Miss.  Ct.  App.  2009). 

9.  Instructions;  generally. 

In  defendant's  trial  for  murder  in  viola- 
tion of  Miss.  Code  Ann.  §  97-3-19(l)(a) 
and  aggravated  assault  in  violation  of 
Miss.  Code  Ann.  §  97-3-7(2)(b),  defendant 
was  not  entitled  to  have  the  requested 
jury  instructions  on  the  lesser-included 
offense  of  manslaughter  under  Miss.  Code 
Ann.  §  97-3-35  because  defendant  re- 
quested a  self-defense  instruction,  while 
the  definition  of  manslaughter  required 
that  it  was  not  in  necessary  self-defense, 
and  there  was  no  evidentiary  basis  of 
provocation  of  a  degree  to  evoke  an  uncon- 
trolled response  of  anger,  rage,  hatred, 
furious  resentment  or  terror.  McCune  v. 
State,  989  So.  2d  310  (Miss.  2008). 

10.  —  Warrantableness  of  manslaugh- 

ter instructions. 

Conviction  for  depraved-heart  murder 
was  supported  by  the  evidence.  Defendant 
was  not  acting  in  the  heat  of  passion,  and 
thus,  a  manslaughter  conviction  was  not 
warranted  by  the  evidence,  as  defendant's 
own  testimony  showed  that  he  was  not 
provoked  by  the  victim;  he  argued  merely 
that  he  had  no  part  in  the  victim's  murder. 
Leggett  V.  State,  54  So.  3d  317  (Miss.  Ct. 
App.  2011). 

Defendant's  convictions  for  two  counts 
of  murder  were  proper  because  the  evi- 
dence was  consistent  with  the  State's 
theory  that  defendant  shot  the  victims 
while  they  slept.  Therefore,  the  facts  did 
not  warrant  a  manslaughter  instruction 
under  Miss.  Code  Ann.  §  97-3-35.  Neese  v. 
State,  993  So.  2d  837  (Miss.  Ct.  App. 
2008). 

In  a  murder  case,  a  heat  of  passion 
manslaughter  instruction  under  Miss. 
Code  Ann.  §  97-3-35  was  not  warranted 
where  a  verbal  argument  and  physical 
confrontation  did  not  rise  to  the  requisite 
level,  defendant  was  not  in  a  state  of 
violent  or  uncontrollable  rage  when  she 
shot  into  an  occupied  vehicle,  and  she 
denied  shooting  the  victim.  Cooper  v. 
State,  977  So.  2d  1220  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  denied  en  banc  by 
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977  So.  2d  1144,  2008  Miss.  LEXIS  141 
(Miss.  2008). 

There  was  no  evidentiary  basis  for  a 
manslaughter  instruction  in  the  record 
where  the  arguments  of  counsel  as  to 
what  defendant  may  or  may  not  have  felt 
at  the  time  were  irrelevant;  there  was 
nothing  to  indicate  that  defendant  was 
frightened  or  that  he  acted  in  the  heat  of 
passion  when  he  shot  and  killed  the  vic- 
tim, and  defendant's  own  statements  to 
police  indicated  that  he  did  not  act  in  the 
heat  of  passion  but  rather  acted  deliber- 
ately in  shooting  the  victim.  Fair  v.  State, 
976  So.  2d  932  (Miss.  Ct.  App.  2007),  writ 
of  certiorari  denied  by  977  So.  2d  343, 
2008  Miss.  LEXIS  90  (Miss.  2008). 

Defendant's  murder  conviction  was  up- 
held because  the  trial  court  did  not  err  in 
rejecting  defendant's  requested  man- 
slaughter instruction,  as  nothing  in  defen- 
dant's testimony  or  the  testimony  of  the 
other  witnesses  supported  an  instruction 
that  defendant  killed  the  victim  in  the 
heat  of  passion  or  in  self-defense,  and  the 
record  was  devoid  of  any  evidence  indicat- 
ing that  the  relationship  between  defen- 
dant and  the  victim  was  contentious.  Cot- 
ton V.  State,  933  So.  2d  1048  (Miss.  Ct. 
App.  2006). 

11.  Where  evidence  justifies  mur- 
der conviction. 

Where  the  evidence  showed  that  defen- 
dant had  conducted  his  own  investigation 
to  find  out  who  was  having  sexual  rela- 
tions with  his  wife,  after  identifying  the 
victim  as  the  one  having  the  affair,  pro- 
ceeded to  the  victim's  house  armed  with  a 
gun,  phoned  his  attorney  and  informed 
him  of  his  intention  to  kill  someone,  and 
shot  the  unarmed  victim,  there  was  abun- 
dant evidence  that  the  killing  at  issue  was 
done  with  deliberate  design  so  as  to  sup- 
port a  murder  conviction,  and  the  circuit 
court  did  not  err  in  refusing  defendant's 
manslaughter  instruction.  Shorter  v. 
State,  33  So.  3d  512  (Miss.  Ct.  App.  2009). 

Court  rejected  as  without  merit  defen- 
dant's claim  that  the  trial  court  erred  in 
failing  to  grant  his  motion  for  a  judgment 
notwithstanding  the  verdict,  given  that 
the  jury  was  instructed  to  consider 
whether  the  victim's  killing  was  murder, 
manslaughter,  or  committed  in  self-de- 
fense and  the  jury  had  sufficient  evidence 


to  convict  defendant  of  murder;  although 
defendant  argued  that  the  facts  supported 
either  excusable  or  justifiable  homicide, 
the  facts  were  conflicting  and  created  a 
jury  question,  as  testimony  and  physical 
evidence  contradicted  defendant's  testi- 
mony that  the  victim  backed  him  up  steps 
and  defendant  having  left  the  scene  im- 
mediately after  the  stabbing  created  the 
impression  that  he  knew  the  victim  was 
no  longer  a  threat.  Ray  v.  State,  27  So.  3d 
416  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari denied  by  27  So.  3d  404,  2010  Miss. 
LEXIS  61  (Miss.  2010). 

Where  a  witness  testified  that  he  did 
not  see  the  victim  make  any  threatening 
movements  before  defendant  drew  his  pis- 
tol and  shot  the  victim,  defendant  was 
convicted  of  murder.  The  trial  court  did 
not  err  by  den3dng  defendant's  proposed 
instructions  on  heat-of-passion  man- 
slaughter under  Miss.  Code  Ann.  §  97-3- 
35;  although  the  words  "heat  of  passion" 
were  not  included  in  the  jury  instructions, 
the  jury  had  the  option  of  finding  defen- 
dant guilty  of  manslaughter.  Smith  v. 
State,  20  So.  3d  12  (Miss.  Ct.  App.  2009), 
writ  of  certiorari  denied  by  19  So.  3d  82, 
2009  Miss.  LEXIS  520  (Miss.  2009). 

Trial  court  did  not  err  by  refusing  to 
instruct  the  jury  on  heat-of-passion  man- 
slaughter because:  (1)  the  record  indicated 
that  at  most,  defendant  and  the  victim 
were  engaged  in  a  verbal  argument  and 
perhaps  some  minor  physical  altercation; 
(2)  words  alone  were  not  enough  to  re- 
quire a  heat-of-passion  instruction;  (3) 
pushing  or  shoving  was  also  insufficient  to 
require  the  instruction  absent  testimony 
that  defendant  was  acting  out  of  "violent 
or  uncontrollable  rage";  (4)  the  record  was 
void  of  any  evidence  that  defendant  was  in 
a  state  of  violent  or  uncontrollable  rage, 
since  by  defendant's  own  testimony,  he 
was  so  drunk  that  he  did  not  even  remem- 
ber killing  the  victim;  and  (5)  it  is  appar- 
ent that  defendant's  actions  were  calcu- 
lated and  fell  more  in  line  with  deliberate- 
design  murder.  Burton  v.  State,  999  So.  2d 
379  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  999  So.  2d  852,  2009  Miss. 
LEXIS  34  (Miss.  2009). 

Where  appellant  was  convicted  of  capi- 
tal murder  while  in  the  commission  of  a 
robbery,  it  was  not  error  to  deny  appel- 
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lant's  requested  lesser-included  offense 
jury  instruction  on  manslaughter,  because 
(1)  appellant  admitted  the  killing  and  the 
robbery  so  appellant's  intent  was  irrel- 
evant, and  (2)  the  only  evidence  to  support 
heat  of  passion  was  a  single  comment  by 
the  victim  about  appellant's  girlfriend. 
Fryou  v.  State,  987  So.  2d  461  (Miss.  Ct. 
App.  2008). 

Although  a  doctor  testified  that  the  vic- 
tim's injuries  were  consistent  with  pas- 
sion, there  was  absolutely  no  evidence 
supporting  the  theory  that  defendant's 
passion  was  the  result  of  reasonable 
provocation;  also,  evidence  that  the  pant- 
ies in  defendant's  pocket  might  have 
sparked  an  angry  altercation  between  the 
victim  and  defendant  during  which  he 
killed  her  would  have  required  far  too 
much  speculation  on  behalf  of  the  jury  to 
enable  a  finding  of  reasonable  provoca- 
tion. Thus,  the  trial  court  properly  de- 
clined to  instruct  the  jury  on  heat  of 
passion  manslaughter  under  Miss.  Code 
Ann.  §  97-3-35.  Staten  v.  State,  989  So.  2d 
938  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  993  So.  2d  832,  2008  Miss. 
LEXIS  400  (Miss.  2008). 

In  a  murder  case  under  Miss.  Code  Ann. 
§  97-3-19(l)(a),  a  trial  court  did  not  err  by 
refusing  to  give  an  instruction  on  man- 
slaughter despite  evidence  of  abuse,  since 
the  evidence  did  not  show  that  defendant 
murdered  his  father  in  the  heat  of  passion 
where  he  had  considered  killing  him;  de- 
fendant had  forged  the  victim's  name  on  a 
life  insurance  policy,  bought  a  gun,  used 
gloves,  and  shot  the  victim  eight  times. 
Clemons  v.  State,  952  So.  2d  314  (Miss.  Ct. 
App.  2007). 

Trial  court  properly  denied  defendant's 
proposed  heat  of  passion  manslaughter 
instruction  where  there  was  no  violent, 
uncontrollable  rage  at  the  time  of  the 
incident;  three  eyewitnesses  testified  that 


defendant  blocked  in  a  truck  belonging  to 
his  estranged  wife's  bojrfriend,  walked 
over  to  the  truck,  opened  the  door,  and 
shot  three  times.  Livingston  v.  State,  943 
So.  2d  66  (Miss.  Ct.  App.  2006),  writ  of 
certiorari  denied  by  942  So.  2d  164,  2006 
Miss.  LEXIS  708  (Miss.  2006). 

13.  — Request  for  instructions. 

Defendant's  requested  instruction  on 
manslaughter  was  properly  denied  in  de- 
fendant's trial  for  capital  murder  because 
the  evidence  did  not  support  a  lesser- 
included  instruction.  Husband  v.  State,  23 
So.  3d  550  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  dismissed  by  31  So.  3d  1217, 
2010  Miss.  LEXIS  218  (Miss.  2010). 

In  a  case  in  which  defendant  was  con- 
victed of  murder,  the  trial  court  properly 
refused  defendant's  requested  jury  in- 
structions on  manslaughter,  as  there  was 
insufficient  evidence  in  the  record  to  sup- 
port the  elements  of  manslaughter.  There 
was  no  evidence  in  the  record  from  which 
the  jury  could  have  determined  the  killing 
occurred  during  heat  of  passion.  Alford  v. 
State,  5  So.  3d  1138  (Miss.  Ct.  App.  2008), 
writ  of  certiorari  denied  by  11  So.  3d  1250, 
2009  Miss.  LEXIS  185  (Miss.  2009). 

16.  Miscellaneous. 

Where  a  decedent  was  killed  in  a  colli- 
sion with  an  employer's  employee,  and  the 
widow  brought  a  wrongful  death  suit,  the 
collision  was  excluded  from  coverage  un- 
der the  employer's  commercial  automobile 
insurance  policy  because  (1)  the  employ- 
ee's manslaughter  conviction  collaterally 
estopped  defendants  from  re-litigating  the 
question  of  whether  the  employee  in- 
tended to  cause  the  decedent's  death,  and 
(2)  the  manslaughter  conviction  negated 
any  finding  that  the  decedent's  death  was 
an  "accident."  Capital  City  Ins.  Co.  v. 
Hurst,  632  F.3d  898  (5th  Cir.  2011). 
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§  97-3-37.  Homicide;  killing  of  an  unborn  child;  "human  be- 
ing" includes  unborn  child  at  every  stage  of  gestation  from 
conception  until  live  birth  for  purposes  of  offenses  of  as- 
sault and  homicide;  "unborn  child"  defined;  intentional  in- 
jury to  pregnant  woman;  penalties;  provisions  of  section  not 
applicable  to  legal  medical  procedures,  including  abortion. 

(1)  For  purposes  of  the  offenses  enumerated  in  this  subsection  (1),  the 
term  "human  being"  includes  an  unborn  child  at  every  stage  of  gestation  from 
conception  until  live  birth  and  the  term  "unborn  child"  means  a  member  of  the 
species  homo  sapiens,  at  any  stage  of  development,  who  is  carried  in  the  womb: 

(a)  Section  97-3-7,  simple  and  aggravated  assault  and  domestic  vio- 
lence; 

(b)  Section  97-3-15,  justifiable  homicide; 

(c)  Section  97-3-17,  excusable  homicide; 

(d)  Section  97-3-19,  murder,  capital  murder; 

(e)  Section  97-3-27,  homicide  while  committing  a  felony; 

(f)  Section  97-3-29,  homicide  while  committing  a  misdemeanor; 

(g)  Section  97-3-33,  killing  a  trespasser  unnecessarily; 

(h)  Section  97-3-35,  killing  without  malice  in  the  heat  of  passion; 

(i)  Section  97-3-45,  homicide  by  means  of  a  dangerous  animal; 
(j)  Section  97-3-47,  all  other  homicides; 

(k)  Section  97-3-61,  poisoning  with  intent  to  kill  or  injure. 

(2)  A  person  who  intentionally  injures  a  pregnant  woman  is  guilty  of  a 
crime  as  follows: 

(a)  If  the  conduct  results  in  a  miscarriage  or  stillbirth  by  that  indi- 
vidual, a  felony  punishable  by  imprisonment  for  not  more  than  twenty  (20) 
years  or  a  fine  of  not  more  than  Seven  Thousand  Five  Hundred  Dollars 
($7,500.00),  or  both. 

(b)  If  the  conduct  results  in  serious  physical  injury  to  the  embryo  or 
fetus,  a  felony  punishable  by  imprisonment  for  not  more  than  twenty  (20) 
years  or  a  fine  of  not  more  than  Five  Thousand  Dollars  ($5,000.00),  or  both. 

(c)  If  the  conduct  results  in  minor  physical  injury  to  the  embryo  or  fetus, 
a  misdemeanor  punishable  by  imprisonment  for  not  more  than  six  (6) 
months  or  a  fine  of  not  more  than  One  Thousand  Dollars  ($1,000.00),  or  both. 

(3)  The  provisions  of  this  section  shall  not  apply  to  any  legal  medical 
procedure  performed  by  a  licensed  physician  or  other  licensed  medical  profes- 
sional, including  legal  abortions,  when  done  at  the  request  of  a  mother  of  an 
unborn  child  or  the  mother's  legal  guardian,  or  to  the  lawful  dispensing  or 
administration  of  lawfully  prescribed  medication. 

(4)  Nothing  contained  in  this  section  shall  be  construed  to  prohibit 
prosecution  of  an  offender  pursuant  to  the  provisions  of  any  other  applicable 
statute. 

SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  12,  Title  3  (8);  1857,  ch.  64,  art. 
172;  1871,  §  2635;  1880,  §  2883;  1892,  §  1156;  1906,  §  1234;  Hemingway's 
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1917,  §  964;  1930,  §  992;  1942,  §  2222;  Laws,  2000,  ch.  337,  §  1;  Laws,  2004, 
ch.  515,  §  3;  Laws,  2004,  ch.  521,  §  1;  Laws,  2011,  ch.  307,  §  1,  eff  from  and 
after  July  1,  2011. 

Amendment  Notes  —  The  2011  amendment  inserted  "murder"  preceding  "capital 
murder"  in  (l)(d);  substituted  "serious  physical  injury"  for  "great  bodily  harm"  in  (2)(b); 
in  (2)(c),  substituted  "minor"  for  "serious  or  aggravated"  and  substituted  "six  (6) 
months"  for  "one  (1)  year";  deleted  former  (2)(d)  which  read  as  follows:  "If  the  conduct 
results  in  physical  injury  to  the  embryo  or  fetus,  a  misdemeanor  punishable  by 
imprisonment  for  not  more  than  ninety  (90)  days  or  a  fine  of  not  more  than  Five 
Hundred  Dollars  ($500.00),  or  both";  and  added  (4). 

§  97-3-47.    Homicide;  all  other  killings. 

JUDICLU.  DECISIONS 


I.  In  general. 

3.    Culpable  negligence;  generally. 

5.  Negligent  operation  of  vehicle  on 

highway;  generally. 

6.  — Culpable  negligence  found  or  sup- 

ported. 

7.  — Culpable  negligence  not  found  or 

supported. 
10.  Burden  and  degree  of  proof 

II.  Instructions;  generally. 

12.  —  Peremptory  instructions. 

15.  Double  jeopardy. 

16.  Evidence  sufficient. 

17.  Relationship    to    voluntary  man- 

slaughter. 

1.  In  general. 

Trial  court  did  not  err  in  denying  an 
inmate's  motion  for  post-conviction  relief 
because  the  record  contained  sufficient 
evidence  that  the  inmate  pleaded  guilty  to 
culpable-negligence  manslaughter,  Miss. 
Code  Ann.  §  97-3-47,  and  aggravated  as- 
sault, Miss.  Code  Ann.  §  97-3-7,  with 
knowledge  and  understanding  of  the  ele- 
ments of  each  crime  when  the  prosecutor's 
on-the-record  statement  reiterated  the 
charging  language  in  the  indictment  and 
evinced  an  accurate  showing  that  the  in- 
mate was  informed  of  the  essential  ele- 
ments of  the  crimes;  factual  bases  existed 
for  the  pleas  because  there  was  substan- 
tial evidence  that  the  inmate  committed 
the  crimes,  and  through  his  plea  petitions, 
the  inmate  was  specifically  informed  of 
the  statutory  maximum  and  minimum 
punishment  that  each  crime  carried.  Wil- 
hams  V.  State,  31  So.  3d  69  (Miss.  Ct.  App. 
2010). 


In  a  manslaughter  case,  defendant's 
right  to  a  fundamentally  fair  trial  was 
denied  because  the  trial  court  refused  to 
allow  the  admission  of  the  testimony  of 
two  police  officers  under  Miss.  R.  Evid. 
404(a)(2)  where  there  was  sufficient  testi- 
mony to  create  a  jury  issue  as  to  whether 
the  victim  was  the  aggressor  in  the  inci- 
dent that  led  to  his  death;  the  officers' 
testimony  was  relevant  to  show  prior  in- 
cidents so  that  the  jury  could  have  placed 
itself  in  defendant's  shoes  at  the  time  of 
the  incident.  Miller  v.  State,  956  So.  2d 
221  (Miss.  2007). 

Appellate  court  affirmed  defendant's 
sentence  for  15  years  after  pleading  guilty 
to  manslaughter  under  Miss  Code  Ann. 
§  97-3-47  because  Miss.  Code  Ann.  §  97- 
3-25  provided  that  the  sentencing  range 
was  two  to  20  years.  Henderson  v.  State, 
929  So.  2d  391  (Miss.  Ct.  App.  2006). 

3.  Culpable  negligence;  generally. 

Jury  was  properly  informed  on  de- 
praved-heart murder  and  culpable-negli- 
gent manslaughter;  the  court  gave  de- 
praved-heart murder  jury  instruction 
which  stated  that  if  the  jury  found  that 
appellant  killed  the  victim  while  engaged 
in  the  commission  of  an  act  eminently 
dangerous  to  others  and  evincing  a  de- 
praved heart,  disregarding  the  value  of 
human  life,  whether  or  not  he  had  any 
intention  of  actually  killing  the  victim, 
then  the  jury  should  find  appellant  guilty 
of  murder.  Culpable  negligence  was  de- 
fined as  the  conscious  and  wanton  or  reck- 
less disregard  of  the  probabilities  of  fatal 
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consequences  to  others  as  a  result  of  the 
willful  creation  of  an  unreasonable  risk 
thereof  and  it  was  negligence  of  a  degree 
so  gross  as  to  be  tantamount  to  a  wanton 
disregard  of  or  utter  indifference  to  the 
safety  of  human  life;  accordingly,  the  jury 
instructions  given  fully  explained  the  dif- 
ference between  depraved-heart  murder 
and  culpable-negligence  manslaughter. 
Westbrook  v.  State,  29  So.  3d  828  (Miss. 
Ct.  App.  2009),  writ  of  certiorari  denied  en 
banc  by  29  So.  3d  774,  2010  Miss.  LEXIS 
124  (Miss.  2010),  writ  of  certiorari  denied 
by  131  S.  Ct.  98,  178  L.  Ed.  2d  62,  2010 
U.S.  LEXIS  5934,  79  U.S.L.W.  3197  (U.S. 
2010). 

5.  Negligent  operation  of  vehicle  on 

highway;  generally. 

6.  — Culpable  negligence  found  or 

supported. 

Although  the  testimony  showed  that 
there  were  two  guns  fired,  a  .45  caliber 
pistol  and  a  9  millimeter  pistol,  the  evi- 
dence was  sufficient  to  convict  defendant 
of  manslaughter  by  culpable  negligence 
because,  in  firing  his  9  millimeter  pistol, 
which  he  admitted  to  firing,  across  a 
crowded  parking  lot,  the  jury  could  have 
found  that  defendant  possessed  the  con- 
scious and  wanton  or  reckless  disregard  of 
the  probabilities  of  fatal  consequences  to 
others  as  the  result  of  the  willful  creation 
of  an  unreasonable  risk  required  to  con- 
vict him  of  manslaughter  by  culpable  neg- 
ligence. Gary  V.  State,  11  So.  3d  769  (Miss. 
Ct.  App.  2009). 

7.  —Culpable  negligence  not  found  or 

supported. 

Evidence  was  insufficient  to  sustain  de- 
fendant's conviction  of  culpable  negligence 
manslaughter  because  there  was  no  evi- 
dence presented  at  trial  that  defendant 
was  speeding  or  driving  recklessly  and 
there  was  no  evidence  presented  to  estab- 
lish that  defendant  had  been  driving 
while  impaired  or  that  defendant  had 
been  drinking  on  the  day  of  the  crash.  All 
the  evidence  showed  was  that  defendant, 
who  may  have  had  a  cooler  of  beer  and  two 
open  beers  in  his  vehicle,  lost  control  of  his 
vehicle  while  negotiating  a  curve  and 
crossed  into  the  victim's  lane,  thereby 
causing  her  death;  as  such,  the  State 


failed  to  show  that  defendant's  actions 
rose  to  the  level  of  wanton  or  reckless 
conduct  or  that  defendant  was  negligence 
to  such  a  degree  that  he  was  totally  indif- 
ferent to  the  safety  of  human  life.  Tate  v. 
State,  16  So.  3d  699  (Miss.  Ct.  App.  2008), 
writ  of  certiorari  denied  by  17  So.  3d  99, 
2009  Miss.  LEXIS  411  (Miss.  2009). 

10.  Burden  and  degree  of  proof. 

Defendant's  conviction  for  manslaugh- 
ter by  culpable  negligence  in  violation  of 
Miss.  Code  Ann.  §  97-3-47  was  proper 
because,  although  defendant  had  testified 
that  he  struck  the  victim  only  in  self- 
defense,  the  overwhelming  weight  of  the 
evidence  suggested  otherwise,  including 
the  fact  that  the  victim  was  beaten  well 
after  any  possible  initial  threat  had 
passed.  Shirley  v.  State,  942  So.  2d  322 
(Miss.  Ct.  App.  2006). 

Defendant's  guilty  plea  to  manslaugh- 
ter and  robbery  was  voluntary  because  he 
was  informed  of  the  elements  of  both 
offenses,  the  trial  court  assured  itself  that 
the  elements  had  been  explained  prior  to 
accepting  defendant's  guilty  plea,  and  the 
specific  elements  appeared  on  several 
documents  that  defendant  signed.  Neal  v. 
State,  936  So.  2d  463  (Miss.  Ct.  App. 
2006). 

11.  Instructions;  generally. 

In  a  culpable-negligence  manslaughter 
case,  where  evidence  of  the  defendant's 
intoxication  was  presented  to  prove  culpa- 
bility, the  trial  court  erred  by  denjdng 
defendant's  requested  jury  instruction 
stating  that  the  operation  of  a  motor  ve- 
hicle while  under  the  influence  of  intoxi- 
cants could  be  a  factor  indicating  crimi- 
nally culpable  negligence  if  the  influence 
of  intoxicants  proximately  contributed  to 
the  negligence  of  the  defendant.  Hudson  v. 
State,  45  So.  3d  1193  (Miss.  Ct.  App. 
2009),  writ  of  certiorari  dismissed  by  2010 
Miss.  LEXIS  550  (Miss.  Oct.  21,  2010). 

In  a  murder  case,  there  was  no  error  in 
refusing  to  instruct  the  jury  on  man- 
slaughter where  defendant  was  not  claim- 
ing self-defense  at  trial,  but  alleged  that 
someone  else  committed  the  crime.  Green 
V.  State,  982  So.  2d  471  (Miss.  Ct.  App. 
2008). 

Where  defendant  was  charged  with 
murdering  her  ex-boyfriend,  the  jury  was 
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properly  instructed  regarding  manslaugh- 
ter by  culpable  negligence  under  Miss. 
Code  Ann.  §  97-3-47.  Based  on  defen- 
dant's written  confession  that  she  went  to 
the  victim's  house  to  discuss  their  rela- 
tionship, brought  a  pistol  with  her,  had  an 
argument  with  the  victim,  the  gun  acci- 
dentally discharged,  and  she  attempted 
set  fire  to  his  truck,  the  evidence  was 
legally  sufficient  to  support  the  jury  ver- 
dict convicting  defendant  of  murder  and 
not  manslaughter.  Brown  v.  State,  981  So. 
2d  1007  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  by  981  So.  2d  298,  2008 
Miss.  LEXIS  222  (Miss.  2008). 

In  a  murder  case,  defendant's  right  to  a 
fair  trial  was  not  violated  when  the  jury 
was  not  instructed  on  manslaughter  un- 
der Miss.  Code  Ann.  §  97-3-47  because 
there  was  nothing  to  support  a  claim  that 
a  shooting  was  accidental  where  defen- 
dant pointed  a  gun  at  the  victim  and  shot 
her  from  four  feet  away;  moreover,  the 
evidence  indicated  that  defendant  acted 
with  malice  where  defendant  and  the  vic- 
tim were  arguing  so  much  that  the  vic- 
tim's daughter  was  pra3dng  for  her  life 
prior  to  the  shooting.  Page  v.  State,  989 
So.  2d  887  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  by  993  So.  2d  832,  2008 
Miss.  LEXIS  439  (Miss.  2008). 

In  a  murder  case,  the  facts  did  not 
support  a  culpable  negligence  manslaugh- 
ter instruction  because:  (1)  although  de- 
fendant stated  he  was  scared  of  victim,  he 
followed  victim  into  the  woods;  (2)  defen- 
dant's revolver  was  fired  three  times;  (3) 
firing  the  revolver  three  times  was  un- 
likely to  be  an  accident  because  the  gun's 
trigger  actually  had  to  be  pulled  three 
times;  and  (4)  witnesses  stated  that  they 
did  not  see  a  struggle  for  the  gun  and  that 
defendant  pointed  the  gun  at  the  victim 
and  shot  him.  Chandler  v.  State,  946  So. 
2d  355  (Miss.  2006). 

12.  —  Peremptory  instructions. 

Defendant  was  not  entitled  to  a  peremp- 
tory instruction   under  Weathersby  v. 

§  97-3-49.    Suicide;  aiding. 


State,  165  Miss.  207,  209,  147  So.  481,  482 
(1933),  in  a  manslaughter  case  where  the 
physical  and  testimonial  evidence  contra- 
dicted defendant's  statement  that  a  victim 
was  shot  at  close  range.  Speagle  v.  State, 
956  So.  2d  237  (Miss.  Ct.  App.  2006),  writ 
of  certiorari  denied  en  banc  by  957  So.  2d 
1004,  2007  Miss.  LEXIS  296  (Miss.  2007). 

15.  Double  jeopardy. 

Defendant's  protection  against  double 
jeopardy  was  not  violated  where  he  was 
convicted  of  both  manslaughter  and  rob- 
bery because  Miss.  Code  Ann.  §  97-3-47 
did  not  contain  as  an  element  that  the 
killing  occurred  during  the  commission  of 
some  other  crime.  Neal  v.  State,  936  So.  2d 
463  (Miss.  Ct.  App.  2006). 

16.  Evidence  sufficient. 

Where  an  eyewitness  stated  that  defen- 
dant stabbed  a  victim,  a  murder  weapon 
was  found,  and  a  doctor  who  performed 
the  autopsy  stated  that  it  would  have  been 
nearly  impossible  for  the  victim  to  have 
inflicted  such  a  wound  upon  herself,  there 
was  sufficient  evidence  to  support  a  man- 
slaughter conviction  under  Miss.  Code 
Ann.  §§  97-3-35,  97-3-47.  There  was  no 
need  to  give  a  circumstantial  evidence 
instruction  based  on  the  direct  testimony 
of  the  eyewitness.  Brown  v.  State,  970  So. 
2d  1300  (Miss.  Ct.  App.  2007). 

17.  Relationship  to  voluntary  man- 

slaughter. 

Where  a  decedent  was  killed  in  a  colli- 
sion with  an  employer's  employee,  and  the 
widow  brought  a  wrongful  death  suit,  the 
collision  was  excluded  from  coverage  un- 
der the  employer's  commercial  automobile 
insurance  policy  because  (1)  the  employ- 
ee's manslaughter  conviction  collaterally 
estopped  defendants  from  re-litigating  the 
question  of  whether  the  employee  in- 
tended to  cause  the  decedent's  death,  and 
(2)  the  manslaughter  conviction  negated 
any  finding  that  the  decedent's  death  was 
an  "accident."  Capital  City  Ins.  Co.  v. 
Hurst,  632  F.3d  898  (5th  Cir.  2011). 


Cross  References  —  Imposition  and  collection  of  separate  laboratory  analysis  fee  in 
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convicted  of  a  felony  in  a  case  where  Crime  Laboratory  provided  forensic  science  or 
laboratory  services  in  connection  with  the  case,  see  §  45-1-29. 

JUDICIAL  DECISIONS 


2.  Assisted-suicide   instruction  not 
warranted. 

Defendant's  conviction  for  murder  in 
violation  of  Miss.  Code  Ann.  §  97-3- 
19(1  )(a)  was  proper  because  there  was  no 
evidence  that  warranted  an  assisted-sui- 
cide instruction.  Defendant  did  not  claim 
to  have  advised,  encouraged,  abetted,  or 


assisted  the  victim  to  take  or  in  the  taking 
of  her  life;  at  most,  defendant's  statement 
revealed  that  the  two  talked  about  com- 
mitting suicide  together.  Williams  v. 
State,  53  So.  3d  761  (Miss.  Ct.  App.  2009), 
reversed  by,  remanded  by  53  So.  3d  734, 
2010  Miss.  LEXIS  590  (Miss.  2010). 


§  97-3-52.  Prohibition  against  selling,  buying,  offering  to  sell 
and  offering  to  buy  child  or  unborn  child;  penalties. 

(1)  Selling,  buying,  offering  to  sell  and  offering  to  buy  a  child  or  an  unborn 
child  is  prohibited  and,  upon  conviction,  shall  be  punishable  by  a  fine  not  to 
exceed  Twenty  Thousand  Dollars  ($20,000.00),  imprisonment  in  the  custody  of 
the  Department  of  Corrections  for  a  term  not  to  exceed  ten  (10)  years,  or  both. 

(2)  This  section  shall  not  be  construed  so  as  to  prohibit  any  payment  to  an 
entity  licensed  for  child  placing  or  as  otherv^ise  authorized  under  Section 
43-15-117. 

SOURCES:  Laws,  2009,  ch.  450,  §  13,  eff  from  and  after  July  1,  2009. 

§  97-3-53.    Kidnapping;  punishment. 

Any  person  who,  without  lawful  authority  and  with  or  without  intent  to 
secretly  confine,  shall  forcibly  seize  and  confine  any  other  person,  or  shall 
inveigle  or  kidnap  any  other  person  with  intent  to  cause  such  person  to  be 
confined  or  imprisoned  against  his  or  her  will,  or  without  lawful  authority  shall 
forcibly  seize,  inveigle  or  kidnap  any  vulnerable  person  as  defined  in  Section 
43-47-5  or  any  child  under  the  age  of  sixteen  (16)  years  against  the  will  of  the 
parents  or  guardian  or  person  having  the  lawful  custody  of  the  child,  upon 
conviction,  shall  be  imprisoned  for  life  in  the  custody  of  the  Department  of 
Corrections  if  the  punishment  is  so  fixed  by  the  jury  in  its  verdict.  If  the  jury 
fails  to  agree  on  fixing  the  penalty  at  imprisonment  for  life,  the  court  shall  fix 
the  penalty  at  not  less  than  one  (1)  year  nor  more  than  thirty  (30)  years  in  the 
custody  of  the  Department  of  Corrections. 

This  section  shall  not  be  held  to  repeal,  modify  or  amend  any  other 
criminal  statute  of  this  state. 

SOURCES:  Codes,  1942,  §  2238;  Laws,  1932,  ch.  301;  Laws,  1974,  ch.  576,  §  3; 
Laws,  2004,  ch.  365,  §  1;  Laws,  2011,  ch.  341,  §  1,  eff  from  and  after  July  1, 
2011. 
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Amendment  Notes  —  The  2011  amendment  inserted  "any  vulnerable  person  as 
defined  in  Section  43-47-5  or"  preceding  "any  child  under  the  age  of  sixteen  (16)  years 
against  the  will  of  the  parents"  in  the  first  sentence  of  the  first  paragraph. 

JUDICIAL  DECISIONS 


L  UNDER  CURRENT  LAW. 

1.  In  general. 

2.  Elements  of  offense. 

3.  Evidence. 

4.  Double  jeopardy. 

5.  Sentencing;  generally. 
7.  Defenses. 

II.  UNDER  FORMER  §  97-3-51. 

16.  In  general. 

I.  UNDER  CURRENT  LAW. 

1.  In  general. 

There  was  suflBcient  evidence  for  the 
jury  to  convict  defendant  of  capital  mur- 
der in  violation  of  Miss.  Code  Ann.  §  97- 
3-19(2)(e)  and  kidnapping  in  violation  of 
Miss.  Code  Ann.  §  97-3-53  because  the 
jury  heard  defendant's  confession  of  put- 
ting the  victim  in  a  headlock  and  choking 
him,  and  the  trial  court  noted  that  defen- 
dant's statement  to  the  police  placed  him 
at  the  scene  of  the  crime  and  also  placed 
him  at  the  victim's  car  while  the  victim 
was  being  transported;  the  verdict  was 
not  contrary  to  the  overwhelming  weight 
of  the  evidence  because  defendant  con- 
fessed to  choking  the  victim  and  helping 
his  co-defendant  secure  a  plastic  bag  over 
the  victim's  head.  McBeath  v.  State,  66  So. 
3d  663  (Miss.  Ct.  App.  2010),  writ  of  cer- 
tiorari denied  by  69  So.  3d  9,  2011  Miss. 
LEXIS  373  (Miss.  2011). 

Under  Mississippi  law,  domestic  vio- 
lence, as  defined  in  Miss.  Code  Ann.  §  97- 
3-7(3),  is  not  a  lesser-included  offense  of 
kidnapping,  a  violation  of  Miss.  Code  Ann. 
§  97-3-53,  because  the  two  are  indepen- 
dent crimes  with  distinct  elements;  the 
elements  of  domestic  violence  are  not 
among  the  elements  of  kidnapping.  Busby 
V.  State,  956  So.  2d  1112  (Miss.  Ct.  App. 
2007). 

Defendant  was  properly  convicted  of 
kidnapping  a  child  because  the  offense 
was  complete,  despite  the  fact  that  the 
victim  did  not  take  advantage  of  several 
opportunities  to  escape  when  defendant 


stopped  the  vehicle.  Potts  v.  State,  955  So. 
2d  913  (Miss.  Ct.  App.  2007). 

2.  Elements  of  offense. 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  kidnapping,  al- 
though defendant  maintained  that  he  did 
not  intend  to  kidnap  the  victim  by  confin- 
ing the  victim  to  a  small  room  in  a  mobile 
home,  because  kidnapping  was  not  a 
specfic  intent  crime.  Hager  v.  State,  996 
So.  2d  94  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  999  So.  2d  374,  2008 
Miss.  LEXIS  630  (Miss.  2008). 

Amount  of  force  required  to  overtake 
another  person's  will  to  resist  is  directly 
proportional  to  the  development  of  the 
other's  will;  therefore,  defendant  was 
properly  convicted  of  kidnapping  a  child 
where  he  used  deceit  to  lure  him  into  a 
vehicle  because  the  state  proved  all  of  the 
elements  of  kidnapping,  as  required  by 
due  process.  Potts  v.  State,  955  So.  2d  913 
(Miss.  Ct.  App.  2007). 

There  was  sufficient  evidence  for  a  ra- 
tional juror  to  find  that  the  state  proved 
beyond  a  reasonable  doubt  that  defendant 
kidnapped  his  estranged  wife  where  the 
wife  testified  that  she  was  forcibly  seized, 
confined,  and  held  against  her  will.  Liv- 
ingston V.  State,  943  So.  2d  66  (Miss.  Ct. 
App.  2006),  writ  of  certiorari  denied  by 
942  So.  2d  164,  2006  Miss.  LEXIS  708 
(Miss.  2006). 

3.  Evidence. 

Trial  judge's  decision  that  a  photo- 
graph's content  was  not  too  remote  in  time 
to  be  relevant  and  that  the  danger  of 
unfair  prejudice  did  not  substantially  out- 
weigh that  probative  value  was  not  an 
abuse  of  discretion  because  it  was  within 
the  trial  judge's  discretion  to  determine 
that  the  photograph  of  handcuffs  in  defen- 
dant's car  was  relevant,  even  though  it 
was  taken  more  than  two  months  after  the 
alleged  attempted  kidnapping;  the  pres- 
ence of  the  handcuffs  in  defendant's  car 
was  offered  to  show  that  on  his  trips  to 
"look  for  women,"  defendant  was  not  look- 
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ing  for  consensual  relationships,  and  the 
presence  of  handcuffs  made  it  more  prob- 
able that  defendant  grabbed  the  victim 
with  the  intent  to  kidnap  her.  Tucker  v. 
State,  64  So.  3d  594  (Miss.  Ct.  App.  2011). 

Trial  court  did  not  err  in  denying  defen- 
dant's motion  for  a  new  trial  because  the 
verdict  finding  him  guilty  of  armed  rob- 
bery, kidnapping,  and  felon  in  possession 
of  a  weapon  was  not  against  the  over- 
whelming weight  of  the  evidence  when  the 
victim  consistently  identified  defendant 
as  her  attacker.  Williams  v.  State,  40  So. 
3d  630  (Miss.  Ct.  App.  2010). 

Defendant  confessed  to  police  that  he 
choked  the  victim,  duct  taped  a  plastic  bag 
around  his  head  to  suffocate  the  victim, 
placed  the  victim's  body  in  the  trunk  of  his 
car,  and  dumped  the  body  in  the  woods; 
the  evidence  was  sufficient  to  support  de- 
fendant's conviction  for  kidnapping  pursu- 
ant to  Miss.  Code  Ann.  §  97-3-53.  The 
Supreme  Court  of  Mississippi  held  that 
the  trial  court  did  not  err  by  denying 
defendant's  motion  for  a  directed  verdict. 
Nelson  v.  State,  10  So.  3d  898  (Miss. 
2009). 

Trial  court  did  not  err  in  denying  defen- 
dant's motion  for  a  new  trial  because  the 
evidence  supported  defendant's  convic- 
tions for  touching  a  child  for  lustful  pur- 
poses and  kidnapping;  the  victim  testified 
as  to  what  transpired  and  identified  both 
defendant  and  defendant's  vehicle.  Nix  v. 
State,  8  So.  3d  141  (Miss.  2009). 

Evidence  as  sufficient  to  support  defen- 
dant's convictions  of  burglary,  kidnapping, 
and  sexual  battery  where  the  father  of  the 
two-year-old  victim  testified  that  he  went 
to  pick  up  his  girlfriend  from  work  and  left 
his  children  secured  in  their  home,  that  he 
encountered  the  17-year-old  defendant 
while  en  route  and  told  him  where  he  was 
going,  that  he  discovered  upon  his  return 
that  his  home  had  been  broken  into  and 
that  his  daughter  was  missing,  that  he 
found  defendant  with  his  daughter  in  an 
abandoned  structure  nearby,  and  that, 
upon  examination,  the  girl's  genital  area 
was  red,  bleeding,  and  scratched  and 
where  a  physician  who  examined  the  vic- 
tim testified  that  the  girl's  vagina  was  red, 
swollen,  and  irritated  but  that  there  was 
no  evidence  of  infection  as  the  cause.  Be- 
cause the  two-year-old  victim  was  too 


short  to  have  unlocked  the  door  to  the 
family  home  by  herself  and  had  never 
walked  out  of  the  home  unassisted,  the 
evidence  permitted  the  jury  to  reasonably 
infer  that  defendant  had  broken  into  the 
family  residence,  removed  the  victim 
therefrom  without  her  father's  permis- 
sion, and  sexually  assaulted  her.  Moton  v. 
State,  999  So.  2d  1287  (Miss.  Ct.  App. 
2009). 

When  the  victim  went  to  the  post  office 
at  night  to  check  her  mail,  a  man  placed  a 
gun  to  her  back,  told  her  he  needed  money, 
drove  to  an  ATM,  withdrew  money  from 
her  account,  and  then  raped  her;  the  vic- 
tim identified  defendant's  voice  as  belong- 
ing to  her  assailant  and  she  was  abso- 
lutely certain  that  he  was  the  man  who 
attacked  her.  Defendant's  fingerprints 
were  found  at  the  crime  scene,  he  did  not 
testify  at  trial,  and  the  only  defense  wit- 
ness did  not  provide  a  conclusive  alibi;  the 
evidence  was  sufficient  to  sustain  defen- 
dant's conviction  for  kidnapping,  rape, 
and  armed  robbery.  Burton  v.  State,  970 
So.  2d  229  (Miss.  Ct.  App.  2007). 

Trial  court  did  not  err  by  denjang  defen- 
dant's motions  for  judgment  notwith- 
standing the  verdict  and  for  a  new  trial 
after  he  was  convicted  of  rape,  kidnap- 
ping, and  armed  robbery  because  the  evi- 
dence, viewed  in  the  light  most  favorable 
to  the  prosecution,  showed  that:  (1)  defen- 
dant bound  the  victim  and  forcibly  raped 
her,  threatening  her  with  a  knife;  (2)  DNA 
testing  from  the  rape  kit  showed  the  pres- 
ence of  semen  but  no  sperm  in  the  victim's 
vagina,  consistent  with  a  male  donor  not 
reaching  ejaculation;  (3)  defendant  forced 
the  victim  into  her  car;  and  (4)  defendant 
forced  the  victim  to  make  an  ATM  with- 
drawal and  give  him  the  cash.  Taggart  v. 
State,  957  So.  2d  981  (Miss.  2007). 

Defendant,  who  was  convicted  of  kid- 
napping, a  violation  of  Miss.  Code  Ann. 
§  97-3-53,  was  not  entitled  to  a  jury  in- 
struction on  domestic  violence  under 
Miss.  Code  Ann.  §  97-3-7(3)  as  a  lesser 
included  offense  because  the  two  were 
independent  crimes  with  distinct  ele- 
ments. Busby  V.  State,  956  So.  2d  1112 
(Miss.  Ct.  App.  2007). 

4.  Double  jeopardy. 

Double  jeopardy  did  not  bar  defendant's 
prosecution  for  murder.  Miss.  Code  Ann. 
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§  97-3-19(2)(e),  and  kidnapping,  Miss. 
Code  Ann.  §  97-3-53,  because  murder  and 
kidnapping  had  separate  statutory  ele- 
ments, requiring  different  facts.  McBeath 
V.  State,  66  So.  3d  663  (Miss.  Ct.  App. 

2010)  ,  writ  of  certiorari  denied  by  69  So. 
3d  9,  2011  Miss.  LEXIS  373  (Miss.  2011). 

Supreme  Court  of  Mississippi  held  that 
defendant's  prosecution  for  both  capital 
murder  in  violation  of  Miss.  Code  Ann. 
§  97-3-19(2)(e)  and  kidnapping  in  viola- 
tion of  Miss.  Code  Ann.  §  97-3-53  did  not 
violate  double  jeopardy;  the  crimes  of 
capital  murder  and  kidnapping  each  re- 
quire proof  of  an  element  not  necessary  to 
the  other.  Nelson  v.  State,  10  So.  3d  898 
(Miss.  2009). 

5.  Sentencing;  generally. 

Defendant's  sentence  to  thirty  years' 
incarceration,  with  ten  years  suspended, 
for  kidnapping  was  not  excessive  because 
the  sentence  was  within  statutorily  pre- 
scribed limits.  Clark  v.  State,  54  So.  3d 
304  (Miss.  Ct.  App.  2011). 

Trial  court's  sentence  of  forty  years  im- 
prisonment for  kidnapping  exceeded  the 
statutory  maximum  because  the  jury  did 
not  impose  a  life  sentence  upon  defendant; 
therefore,  Miss.  Code  Ann.  §  97-3-53  per- 
mitted the  trial  court  to  impose  a  sentence 
of  neither  less  than  one  year  nor  more 
than  thirty  years,  and  defendant  had  to  be 
resentenced  in  accordance  with  §  97-3-53. 
McBeath  v.  State,  66  So.  3d  663  (Miss.  Ct. 
App.  2010),  writ  of  certiorari  denied  by  69 
So.  3d  9,  2011  Miss.  LEXIS  373  (Miss. 

2011)  . 

Where  defendant  kidnapped  and  mur- 
dered a  high  school  student,  the  judge 


imposed  a  forty-year  kidnapping  sentence 
based  on  a  mortality  table  which  indicated 
the  expected  life  span  for  someone  the 
victim's  age.  The  Supreme  Court  of  Mis- 
sissippi held  that  the  judge  erred  by  im- 
posing a  sentence  that  exceeded  the  statu- 
tory maximum  set  forth  in  Miss.  Code 
Ann.  §  97-3-53.  Nelson  v.  State,  10  So.  3d 
898  (Miss.  2009). 

7.  Defenses. 

In  defendant's  capital  murder  case,  he 
was  not  entitled  to  an  instruction  that 
duress  was  a  defense  to  the  underlying 
felony  of  kidnapping  because  defendant 
never  indicated  that  the  victim  had 
threatened  him  or  had  done  anything  in 
particular  to  cause  a  well-founded  fear  of 
death  or  serious  bodily  injury.  Moreover, 
on  at  least  two  occasions — once  at  the 
home  and  once  at  the  cornfield — defen- 
dant actually  possessed  the  gun;  addition- 
ally, defendant  could  have  attempted  to 
renounce  any  further  participation  in  the 
crime,  and  joined  the  other  occupants  at 
the  back  of  the  home.  Ruffin  v.  State,  992 
So.  2d  1165  (Miss.  2008). 

II.  UNDER  FORMER  §  97-3-51. 

16.  In  general. 

Defendant's  convictions  for  three  counts 
of  manslaughter  for  his  actions  in  1964 
were  appropriate  under  former  Miss. 
Code  Ann.  §  2238  (1942)  because  the  re- 
cord was  replete  with  evidence  that  there 
was  a  kidnapping  and  because  there  was 
no  statute  of  limitations  on  manslaughter 
in  Mississippi.  Killen  v.  State,  958  So.  2d 
172  (Miss.  2007). 


§  97-3-54.    Human  Trafficking  Act;  short  title. 

Sections  97-3-54  through  97-3-54.9  may  be  known  and  cited  as  the 
Mississippi  Human  Trafficking  Act. 

SOURCES:  Laws,  2006,  ch.  583,  §  2;  Laws,  2013,  ch.  543,  §  1,  eff  from  and  after 
July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  substituted  "97-3-54.9"  for  "97-3-54.4", 
and  "Mississippi  Human  Trafficking  Act"  for  "Mississippi  Anti-Human  Trafficking  Act." 
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§  97-3-54.1.    Human  Trafficking  Act;  prohibited  conduct;  pen- 
alty. 

(1)  (a)  A  person  who  recruits,  entices,  harbors,  transports,  provides  or 
obtains  by  any  means,  or  attempts  to  recruit,  entice,  harbor,  transport, 
provide  or  obtain  by  any  means,  another  person,  intending  or  knowing  that 
the  person  will  be  subjected  to  forced  labor  or  services,  or  who  benefits, 
whether  financially  or  by  receiving  anything  of  value  from  participating  in 
an  enterprise  that  he  knows  or  reasonably  should  have  known  has  engaged 
in  such  acts,  shall  be  guilty  of  the  crime  of  human-trafficking. 

(b)  A  person  who  knowingly  purchases  the  forced  labor  or  services  of  a 
trafficked  person  or  who  otherwise  knowingly  subjects,  or  attempts  to 
subject,  another  person  to  forced  labor  or  services  or  who  benefits,  whether 
financially  or  by  receiving  anything  of  value  from  participating  in  an 
enterprise  that  he  knows  or  reasonably  should  have  known  has  engaged  in 
such  acts,  shall  be  guilty  of  the  crime  of  procuring  involuntary  servitude. 

(c)  A  person  who  knowingly  subjects,  or  attempts  to  subject,  or  who 
recruits,  entices,  harbors,  transports,  provides  or  obtains  by  any  means,  or 
attempts  to  recruit,  entice,  harbor,  transport,  provide  or  obtain  by  any 
means,  a  minor,  knowing  that  the  minor  will  engage  in  commercial  sexual 
activity,  sexually  explicit  performance,  or  the  production  of  sexually  oriented 
material,  or  causes  or  attempts  to  cause  a  minor  to  engage  in  commercial 
sexual  activity,  sexually  explicit  performance,  or  the  production  of  sexually 
oriented  material,  shall  be  guilty  of  procuring  sexual  servitude  of  a  minor 
and  shall  be  punished  by  commitment  to  the  custody  of  the  Department  of 
Corrections  for  not  less  than  five  (5)  nor  more  than  thirty  (30)  years,  or  by  a 
fine  of  not  less  than  Fifty  Thousand  Dollars  ($50,000.00)  nor  more  than  Five 
Hundred  Thousand  Dollars  ($500,000.00),  or  both.  It  is  not  a  defense  in  a 
prosecution  under  this  section  that  a  minor  consented  to  engage  in  the 
commercial  sexual  activity,  sexually  explicit  performance,  or  the  production 
of  sexually  oriented  material,  or  that  the  defendant  reasonably  believed  that 
the  minor  was  eighteen  (18)  years  of  age  or  older. 

(2)  If  the  victim  is  not  a  minor,  a  person  who  is  convicted  of  an  offense  set 
forth  in  subsection  (1)  (a)  or  (b)  of  this  section  shall  be  committed  to  the  custody 
of  the  Department  of  Corrections  for  not  less  than  two  (2)  years  nor  more  than 
twenty  (20)  years,  or  by  a  fine  of  not  less  than  Ten  Thousand  Dollars 
($10,000.00)  nor  more  than  One  Hundred  Thousand  Dollars  ($100,000.00),  or 
both.  If  the  victim  of  the  offense  is  a  minor,  a  person  who  is  convicted  of  an 
offense  set  forth  in  subsection  (l)(a)  or  (b)  of  this  section  shall  be  committed  to 
the  custody  of  the  Department  of  Corrections  for  not  less  than  five  (5)  years  nor 
more  than  twenty  (20)  years,  or  by  a  fine  of  not  less  than  Twenty  Thousand 
Dollars  ($20,000.00)  nor  more  than  One  Hundred  Thousand  Dollars 
($100,000.00),  or  both. 

(3)  An  enterprise  may  be  prosecuted  for  an  offense  under  this  chapter  if: 
(a)  An  agent  of  the  enterprise  knowingly  engages  in  conduct  that 

constitutes  an  offense  under  this  chapter  while  acting  within  the  scope  of 
employment  and  for  the  benefit  of  the  entity. 


2013  Supplement 


89 


§  97-3-54.1 


Crimes 


(b)  An  employee  of  the  enterprise  engages  in  conduct  that  constitutes 
an  offense  under  this  chapter  and  the  commission  of  the  offense  was  part  of 
a  pattern  of  illegal  activity  for  the  benefit  of  the  enterprise,  which  an  agent 
of  the  enterprise  either  knew  was  occurring  or  recklessly  disregarded,  and 
the  agent  failed  to  take  effective  action  to  stop  the  illegal  activity. 

(c)  It  is  an  affirmative  defense  to  a  prosecution  of  an  enterprise  that  the 
enterprise  had  in  place  adequate  procedures,  including  an  effective  com- 
plaint procedure,  designed  to  prevent  persons  associated  with  the  enterprise 
from  engaging  in  the  unlawful  conduct  and  to  promptly  correct  any  viola- 
tions of  this  chapter. 

(d)  The  court  may  consider  the  severity  of  the  enterprise's  offense  and 
order  penalties,  including:  (i)  a  fine  of  not  more  than  One  Million  Dollars 
($1,000,000.00);  (ii)  disgorgement  of  profit;  and  (iii)  debarment  from  govern- 
ment contracts.  Additionally,  the  court  may  order  any  of  the  relief  provided 
in  Section  97-3-54.7. 

(4)  In  addition  to  the  mandatory  reporting  provisions  contained  in  Section 
97-5-51,  any  person  who  has  reasonable  cause  to  suspect  a  minor  under  the  age 
of  eighteen  (18)  is  a  trafficked  person  shall  immediately  make  a  report  of  the 
suspected  child  abuse  or  neglect  to  the  Department  of  Human  Services  and  to 
the  Statewide  Human  Trafficking  Coordinator.  The  Department  of  Human 
Services  shall  then  immediately  notify  the  law  enforcement  agency  in  the 
jurisdiction  where  the  suspected  child  abuse  or  neglect  occurred  as  required  in 
Section  43-21-353,  and  the  department  shall  also  commence  an  initial  inves- 
tigation into  the  suspected  abuse  or  neglect  as  required  in  Section  43-21-353. 
A  minor  who  has  been  identified  as  a  victim  of  trafficking  shall  not  be  liable  for 
criminal  activity  in  violation  of  this  section. 

(5)  It  is  an  affirmative  defense  in  a  prosecution  under  this  act  that  the 
defendant: 

(a)  Is  a  victim;  and 

(b)  Committed  the  offense  under  a  reasonable  apprehension  created  by 
a  person  that,  if  the  defendant  did  not  commit  the  act,  the  person  would 
inflict  serious  harm  on  the  defendant,  a  member  of  the  defendant's  family,  or 
a  close  associate. 

SOURCES:  Laws,  2006,  ch.  583,  §  3;  Laws,  2013,  ch.  543,  §  2,  eff  from  and  after 
July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  inserted  "or  who  benefits,  engaged 

in  such  acts"  in  (l)(a);  rewrote  (l)(b);  in  (l)(c),  inserted  "less  than  five  (5)  nor"  and  added 
"or  by  a  fine  of  not  less  than  .  .  .  "eighteen  (18)  years  of  age  or  older";  in  (2),  added  "If 
the  victim  is  not  a  minor"  at  the  beginning,  deleted  "or  who  benefits,  whether  financially 
or  by  receiving  anything  of  value,  from  participation  in  a  venture  that  has  engaged  in 
an  act  described  in  this  section"  following  "subsection  (l)(a)  or  (b)  of  this  section,"  added 
"less  than  two  (2)  years  nor"  preceding  "more  than  (20)  years,"  added  "or  by  a  fine  of  not 
less  than  . . .  nor  more  than  One  Hundred  Thousand  Dollars  ($100,000.00)  or  both"  at  the 
end;  and  added  (3)  through  (5). 

Cross  References  —  Mandatory  reporting  of  offense  under  subsection  (l)(c)  of  this 
section  relating  to  procuring  sexual  servitude  of  minor  when  committed  by  an  adult 
against  a  minor  under  the  age  of  sixteen,  see  §  97-5-51. 
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§  97-3-54.2.  Human  Trafficking  Act;  destruction,  conceal- 
ment, or  confiscation  of  passport  or  other  immigration 
document  for  purpose  of  preventing  person's  freedom  of 
movement  or  ability  to  travel;  penalties. 

SOURCES:  Laws,  2006,  ch.  583,  §  4,  eff  from  and  after  July  1,  2006. 

Editor's  Note  —  Chapter  543,  Laws  of  2013,  amended  §  97-3-54  to  change  the  name 
of  the  "Mississippi  Anti-Human  Trafficking  Act"  (§§  97-3-54  through  97-3-54.9)  to  the 
"Mississippi  Human  Ti'afficking  Act."  This  section  heading  has  been  amended  and  set 
out  above  to  reflect  that  change. 

§  97-3-54.3.  Human  Trafficking  Act;  aiding,  abetting,  or  con- 
spiring to  violate  human  trafficking  provisions. 

A  person  who  knowingly  aids,  abets  or  conspires  with  one  or  more  persons 
to  violate  the  Mississippi  Human  Trafficking  Act  shall  be  considered  a 
principal  in  the  offense  and  shall  be  indicted  and  punished  as  such  whether  the 
principal  has  been  previously  convicted  or  not. 

SOURCES:  Laws,  2006,  ch.  583,  §  5;  Laws,  2013,  ch.  543,  §  3,  eff  from  and  after 
July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  substituted  "the  Mississippi  Human 
Trafficking  Act"  for  "Sections  97-3-54  through  97-3-54.4." 

§  97-3-54.4.    Human  Trafficking  Act;  definitions. 

For  the  purposes  of  the  Mississippi  Human  Trafficking  Act  the  following 
words  and  phrases  shall  have  the  meanings  ascribed  herein  unless  the  context 
clearly  requires  otherwise: 

(a)  "Act"  or  "this  act"  means  the  Mississippi  Human  Trafficking  Act. 

(b)  "Actor"  means  a  person  who  violates  any  of  the  provisions  of 
Sections  97-3-54  through  97-3-54.4. 

(c)  "Blackmail"  means  obtaining  property  or  things  of  value  of  another 
by  threatening  to  (i)  inflict  bodily  injury  on  anyone;  (ii)  commit  any  other 
criminal  offense;  or  (iii)  expose  any  secret  tending  to  subject  any  person  to 
hatred,  contempt  or  ridicule. 

(d)  "Commercial  sexual  activity"  means  any  sex  act  on  account  of  which 
anything  of  value  is  given  to,  promised  to,  or  received  by  any  person. 

(e)  "Enterprise"  means  any  individual,  sole  proprietorship,  partnership, 
corporation,  union  or  other  legal  entity,  or  any  association  or  group  of 
individuals  associated  in  fact  regardless  of  whether  a  legal  entity  has  been 
formed  pursuant  to  any  state,  federal  or  territorial  law.  It  includes  illicit  as 
well  as  licit  enterprises  and  governmental  as  well  as  other  entities. 

(f)  "Financial  harm"  includes,  but  is  not  limited  to,  extortion  as  defined 
by  Section  97-3-82,  Mississippi  Code  of  1972,  or  violation  of  the  usury  law  as 
defined  by  Title  75,  Chapter  17,  Mississippi  Code  of  1972. 
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(g)  "Forced  labor  or  services"  means  labor  or  services  that  are  performed 
or  provided  by  another  person  and  are  obtained  or  maintained  through  an 
actor: 

(i)  Causing  or  threatening  to  cause  serious  harm  to  any  person; 

(ii)  Physically  restraining  or  threatening  to  physically  restrain  any 
person; 

(iii)  Abusing  or  threatening  to  abuse  the  law  or  legal  process; 

(iv)  Knowingly  destroying,  concealing,  removing,  confiscating  or  pos- 
sessing any  actual  or  purported  passport  or  other  immigration  document, 
or  any  other  actual  or  purported  government  identification  document,  of 
another  person; 

(v)  Using  blackmail; 

(vi)  Causing  or  threatening  to  cause  financial  harm  to  any  person; 

(vii)  Abusing  a  position  of  power; 

(viii)  Using  an  individual's  personal  services  as  payment  or  satisfac- 
tion of  a  real  or  purported  debt  when:  1.  the  reasonable  value  of  the 
services  is  not  applied  toward  the  liquidation  of  the  debt;  2.  the  length  of 
the  services  is  not  limited  and  the  nature  of  the  services  is  not  defined;  3. 
the  principal  amount  of  the  debt  does  not  reasonably  reflect  the  value  of 
the  items  or  services  for  which  the  debt  is  incurred;  or  4.  the  individual  is 
prevented  from  acquiring  accurate  and  timely  information  about  the 
disposition  of  the  debt; 

(ix)  Using  any  scheme,  plan  or  pattern  of  conduct  intended  to  cause 
any  person  to  believe  that,  if  the  person  did  not  perform  such  labor  or 
services,  that  person  or  another  person  would  suffer  serious  harm  or 
physical  restraint. 

(h)  "Labor"  means  work  of  economic  or  financial  value. 

(i)  "Maintain"  means,  in  relation  to  labor  or  services,  to  secure  contin- 
ued performance  thereof,  regardless  of  any  initial  agreement  on  the  part  of 
the  trafficked  person  to  perform  such  labor  or  service. 

(j)  "Minor"  means  a  person  under  the  age  of  eighteen  (18)  years, 
(k)  "Obtain"  means,  in  relation  to  labor  or  services,  to  secure  perfor- 
mance thereof 

(Z)  "Pecuniary  damages"  means  any  of  the  following: 

(i)  The  greater  of  the  gross  income  or  value  to  the  defendant  of  the 
victim's  labor  or  services,  including  sexual  services,  not  reduced  by  the 
expense  the  defendant  incurred  as  a  result  of  maintaining  the  victim,  or 
the  value  of  the  victim's  labor  or  services  calculated  under  the  minimum 
wage  and  overtime  provisions  of  the  Fair  Labor  Standards  Act,  29  USCS 
Section  201  et  seq.,  whichever  is  higher; 

(ii)  If  it  is  not  possible  or  in  the  best  interest  of  the  victim  to  compute 
a  value  under  paragraph  (k)(i),  the  equivalent  of  the  value  of  the  victim's 
labor  or  services  if  the  victim  had  provided  labor  or  services  that  were 
subject  to  the  minimum  wage  and  overtime  provisions  of  the  Fair  Labor 
Standards  Act,  29  USCS  201  et  seq.; 

(iii)  Costs  and  expenses  incurred  by  the  victim  as  a  result  of  the 
offense  for: 
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1.  Medical  services; 

2.  Therapy  or  psychological  counseling; 

3.  Temporary  housing; 

4.  Transportation; 

5.  Childcare; 

6.  Physical  and  occupational  therapy  or  rehabilitation; 

7.  Funeral,  interment,  and  burial  services; 
reasonable  attorney's  fees  and  other  legal  costs;  and 

8.  Other  expenses  incurred  by  the  victim. 

(m)  "Serious  harm"  means  harm,  whether  physical  or  nonphysical, 
including  psychological,  economic  or  reputational,  to  an  individual  that 
would  compel  a  reasonable  person  in  similar  circumstances  as  the  individual 
to  perform  or  continue  to  perform  labor  or  services  to  avoid  incurring  the 
harm. 

(n)  "Services"  means  an  ongoing  relationship  between  a  person  and  the 
actor  in  which  the  person  performs  activities  under  the  supervision  of  or  for 
the  benefit  of  the  actor  or  a  third  party  and  includes,  without  limitation, 
commercial  sexual  activity,  sexually  explicit  performances,  or  the  production 
of  sexually  explicit  materials. 

(o)  "Sexually  explicit  performance"  means  a  live  or  public  act  or  show 
intended  to  arouse  or  satisfy  the  sexual  desires  or  appeal  to  the  prurient 
interests  of  patrons. 

(p)  "Trafficked  person"  means  a  person  subjected  to  the  practices 
prohibited  by  this  act  regardless  of  whether  a  perpetrator  is  identified, 
apprehended,  prosecuted  or  convicted,  and  is  a  term  used  interchangeably 
with  the  terms  "victim,"  "victim  of  trafficking"  and  "trafficking  victim." 

(q)  "Venture"  means  any  group  of  two  (2)  or  more  individuals  associated 
in  fact,  whether  or  not  a  legal  entity. 

(r)  "Sexually  oriented  material"  shall  have  the  meaning  ascribed  in 
Section  97-5-27,  Mississippi  Code  of  1972. 

SOURCES:  Laws,  2006,  ch.  583,  §  6;  Laws,  2013,  ch.  543,  §  4,  eff  from  and  after 
July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  substituted  "the  Mississippi  Human 
Trafficking  Act"  for  "Sections  97-3-54  through  97-3-54.4"  in  the  first  paragraph;  added 
(a),  (e),  (g)(vii),  (g)(viii),  (/)  and  (m)  and  redesignated  accordingly;  inserted  "of  conduct" 
in  (g)(ix);  rewrote  (n)  and  (p);  and  made  minor  stylistic  changes  throughout. 

§  97-3-54.5.    Human  Trafficking  Act;  use  of  undercover  opera- 
tive in  detection  of  offense  permitted. 

The  fact  that  an  undercover  operative  or  law  enforcement  officer  was 
involved  in  any  manner  in  the  detection  and  investigation  of  an  offense  under 
this  act  shall  not  constitute  a  defense  to  a  prosecution  under  this  act. 

SOURCES:  Laws,  2013,  ch.  543,  §  5,  eff  from  and  after  July  1,  2013. 
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§  97-3-54.6.    Human  Trafficking  Act;  injunctive  and  other  re- 
lief for  victims  of  trafficking;  confidentiality. 

(1)  Any  circuit  court  may,  after  making  due  provision  for  the  rights  of 
trafficked  persons,  enjoin  violations  of  the  provisions  of  this  act  by  issuing 
appropriate  orders  and  judgments,  including,  but  not  limited  to: 

(a)  Ordering  any  defendant  to  divest  himself  of  any  interest  in  any 
enterprise,  including  real  property. 

(b)  Imposing  reasonable  restrictions  upon  the  future  activities  or  in- 
vestments of  any  defendant,  including,  but  not  limited  to,  prohibiting  any 
defendant  from  engaging  in  the  same  type  of  endeavor  as  the  enterprise  in 
which  he  was  engaged  in  violation  of  the  provisions  of  this  act. 

(c)  Ordering  the  dissolution  or  reorganization  of  any  enterprise. 

(d)  Ordering  the  suspension  or  revocation  of  a  license  or  permit  granted 
to  any  enterprise  by  any  agency  of  the  state. 

(e)  Ordering  the  forfeiture  of  the  charter  of  a  corporation  organized 
under  the  laws  of  the  state,  or  the  revocation  of  a  certificate  authorizing  a 
foreign  corporation  to  conduct  business  within  the  state,  upon  finding  that 
the  board  of  directors  or  a  managerial  agent  acting  on  behalf  of  the 
corporation  in  conducting  the  affairs  of  the  corporation,  has  authorized  or 
engaged  in  conduct  in  violation  of  this  chapter  and  that,  for  the  prevention 
of  future  criminal  activity,  the  public  interest  requires  the  charter  of  the 
corporation  forfeited  and  the  corporation  dissolved  or  the  certificate  revoked. 

(2)  Notwithstanding  any  provisions  to  the  contrary  in  Section  99-37-1  et 
seq.,  the  court  shall  order  restitution  to  the  victim  for  any  offense  under  this 
chapter.  The  order  of  restitution  under  this  section  shall  direct  the  defendant 
to  pay  the  victim,  through  the  appropriate  court  mechanism,  the  full  amount 
of  the  victim's  pecuniary  damages.  For  the  purposes  of  determining  restitution, 
the  term  "victim"  means  the  individual  harmed  as  a  result  of  a  crime  under 
this  chapter,  including,  in  the  case  of  a  victim  who  is  under  eighteen  (18)  years 
of  age,  incompetent,  incapacitated,  or  deceased,  the  legal  guardian  of  the 
victim  or  a  representative  of  the  victim's  estate,  or  another  family  member,  or 
any  other  person  appointed  as  suitable  by  the  court,  but  in  no  event  shall  the 
defendant  be  named  as  such  a  representative  or  guardian.  The  court  may  order 
restitution  even  if  the  victim  is  absent  from  the  jurisdiction  or  unavailable. 

(3)  Any  person  who  is  injured  by  reason  of  any  violation  of  the  provisions 
of  this  chapter  shall  have  a  cause  of  action  against  any  person  or  enterprise 
convicted  of  engaging  in  activity  in  violation  of  this  chapter  for  threefold  the 
actual  damages  sustained  and,  when  appropriate,  punitive  damages.  The 
person  shall  also  recover  attorney's  fees  in  the  trial  and  appellate  courts  and 
reasonable  costs  of  investigation  and  litigation. 

(4)  The  application  of  one  (1)  civil  remedy  under  any  provision  of  this  act 
shall  not  preclude  the  application  of  any  other  remedy,  civil  or  criminal,  under 
this  act  or  any  other  provision  of  law.  Civil  remedies  under  this  act  are 
supplemental. 

(5)  At  any  time  after  a  conviction  under  this  act,  the  court  in  which  the 
conviction  was  entered  may,  upon  appropriate  motion,  vacate  the  conviction  if 
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the  court  finds  the  defendant's  participation  in  the  offense  was  the  result  of 
being  a  victim.  Official  documentation  from  a  federal,  state  or  local  government 
agency  as  to  the  defendant's  status  as  a  victim  at  the  time  of  the  offense  creates 
a  presumption  that  the  defendant's  participation  in  the  offense  was  a  result  of 
being  a  victim,  but  official  documentation  is  not  required  to  grant  a  motion 
under  this  subsection. 

(6)  In  a  prosecution  or  civil  action  for  damages  for  an  offense  under  this 
act  in  which  there  is  evidence  that  the  alleged  victim  was  subjected  to  sexual 
servitude,  reputation  or  opinion  evidence  of  past  sexual  behavior  of  the  alleged 
victim  is  not  admissible,  unless  admitted  in  accordance  with  the  Mississippi 
Rules  of  Evidence. 

(7)  In  any  investigation  or  prosecution  for  an  offense  under  this  act,  the 
responsible  law  enforcement  agency  or  prosecutor's  office  are  required  to  take 
all  reasonable  efforts  to  keep  the  identity  of  the  victim  and  the  victim's  family 
confidential  by  ensuring  that  the  names  and  identif5dng  information  of  those 
individuals  are  not  disclosed  to  the  public. 

SOURCES:  Laws,  2013,  ch.  543,  §  6,  eff  from  and  after  July  1,  2013. 

§  97-3-54.7.    Human  Trafficking  Act;  forfeiture  of  assets  and 
disposition  of  proceeds. 

(1)  In  addition  to  any  other  civil  or  criminal  penalties  provided  by  law,  any 
property  used  in  the  commission  of  a  violation  of  this  act  shall  be  forfeited  as 
provided  herein. 

(a)  The  following  property  shall  be  subject  to  forfeiture  if  used  or 
intended  for  use  as  an  instrumentality  in  or  used  in  furtherance  of  a 
violation  of  this  act: 

(i)  Conveyances,  including  aircraft,  vehicles  or  vessels; 

(ii)  Books,  records,  telecommunication  equipment,  or  computers; 

(iii)  Money  or  weapons; 

(iv)  Ever3rthing  of  value  furnished,  or  intended  to  be  furnished,  in 
exchange  for  an  act  in  violation  and  all  proceeds  traceable  to  the  exchange; 

(v)  Negotiable  instruments  and  securities; 

(vi)  Any  property,  real  or  personal,  directly  or  indirectly  acquired  or 
received  in  a  violation  or  as  an  inducement  to  violate; 

(vii)  Any  property  traceable  to  proceeds  from  a  violation;  and 

(viii)  Any  real  property,  including  any  right,  title  and  interest  in  the 
whole  of  or  any  part  of  any  lot  or  tract  of  land  used  in  furtherance  of  a 
violation  of  this  act. 

(b)  (i)  No  property  used  by  any  person  as  a  common  carrier  in  the 
transaction  of  business  as  a  common  carrier  is  subject  to  forfeiture  under 
this  section  unless  it  appears  that  the  owner  or  other  person  in  charge  of 
the  property  is  a  consenting  party  or  privy  to  a  violation  of  this  act; 

(ii)  No  property  is  subject  to  forfeiture  under  this  section  by  reason  of 
any  act  or  omission  proved  by  the  owner  thereof  to  have  been  committed 
or  omitted  without  his  knowledge  or  consent;  if  the  confiscating  authority 
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has  reason  to  believe  that  the  property  is  a  leased  or  rented  property,  then 
the  confiscating  authority  shall  notify  the  owner  of  the  property  within  five 
(5)  days  of  the  confiscation  or  within  five  (5)  days  of  forming  reason  to 
believe  that  the  property  is  a  leased  or  rented  property; 

(iii)  Forfeiture  of  a  property  encumbered  by  a  bona  fide  security 
interest  is  subject  to  the  interest  of  the  secured  party  if  he  neither  had 
knowledge  of  nor  consented  to  the  act  or  omission. 

(2)  No  property  shall  be  forfeited  under  the  provisions  of  this  section,  to 
the  extent  of  the  interest  of  an  owner,  by  reason  of  any  act  or  omission 
established  by  him  to  have  been  committed  or  omitted  without  his  knowledge 
or  consent. 

(3)  Seizure  without  process  may  be  made  if  the  seizure  is  incident  to  an 
arrest  or  a  search  under  a  search  warrant  or  an  inspection  under  an 
administrative  inspection  warrant. 

(4)  (a)  When  any  property  is  seized  under  this  section,  proceedings  shall  be 
instituted  within  a  reasonable  period  of  time  from  the  date  of  seizure  or  the 
subject  property  shall  be  immediately  returned  to  the  party  from  whom 
seized. 

(b)  A  petition  for  forfeiture  shall  be  filed  by  the  Attorney  General  or  a 
district  attorney  in  the  name  of  the  State  of  Mississippi,  the  county,  or  the 
municipality,  and  may  be  filed  in  the  county  in  which  the  seizure  is  made,  the 
county  in  which  the  criminal  prosecution  is  brought,  or  the  county  in  which 
the  owner  of  the  seized  property  is  found.  Forfeiture  proceedings  may  be 
brought  in  the  circuit  court  or  the  county  court  if  a  county  court  exists  in  the 
county  and  the  value  of  the  seized  property  is  within  the  jurisdictional  limits 
of  the  county  court  as  set  forth  in  Section  9-9-21.  A  copy  of  the  petition  shall 
be  served  upon  the  following  persons  by  service  of  process  in  the  same 
manner  as  in  civil  cases: 

(i)  The  owner  of  the  property,  if  address  is  known; 

(ii)  Any  secured  party  who  has  registered  his  lien  or  filed  a  financing 
statement  as  provided  by  law,  if  the  identity  of  the  secured  party  can  be 
ascertained  by  the  entity  filing  the  petition  by  making  a  good  faith  effort 
to  ascertain  the  identity  of  the  secured  party; 

(iii)  Any  other  bona  fide  lienholder  or  secured  party  or  other  person 
holding  an  interest  in  the  property  in  the  nature  of  a  security  interest  of 
whom  the  seizing  law  enforcement  agency  has  actual  knowledge;  and 

(iv)  Any  person  in  possession  of  property  subject  to  forfeiture  at  the 
time  that  it  was  seized. 

(5)  If  the  property  is  a  motor  vehicle  susceptible  of  titling  under  the 
Mississippi  Motor  Vehicle  Title  Law  and  if  there  is  any  reasonable  cause  to 
believe  that  the  vehicle  has  been  titled,  inquiry  of  the  Department  of  Revenue 
shall  be  made  as  to  what  the  records  of  the  Department  of  Revenue  show  as  to 
who  is  the  record  owner  of  the  vehicle  and  who,  if  anyone,  holds  any  lien  or 
security  interest  that  affects  the  vehicle. 

(6)  If  the  property  is  a  motor  vehicle  and  is  not  titled  in  the  State  of 
Mississippi,  then  an  attempt  shall  be  made  to  ascertain  the  name  and  address 
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of  the  person  in  whose  name  the  vehicle  is  hcensed,  and  if  the  vehicle  is 
licensed  in  a  state  which  has  in  effect  a  certificate  of  title  law,  inquiry  of  the 
appropriate  agency  of  that  state  shall  be  made  as  to  what  the  records  of  the 
agency  show  as  to  who  is  the  record  owner  of  the  vehicle  and  who,  if  anyone, 
holds  any  lien,  security  interest  or  other  instrument  in  the  nature  of  a  security 
device  that  affects  the  vehicle. 

(7)  If  the  property  is  of  a  nature  that  a  financing  statement  is  required  by 
the  laws  of  this  state  to  be  filed  to  perfect  a  security  interest  affecting  the 
property  and  if  there  is  any  reasonable  cause  to  believe  that  a  financing 
statement  covering  the  security  interest  has  been  filed  under  the  laws  of  this 
state,  inquiry  of  the  appropriate  office  designated  in  Section  75-9-501,  shall  be 
made  as  to  what  the  records  show  as  to  who  is  the  record  owner  of  the  property 
and  who,  if  anyone,  has  filed  a  financing  statement  affecting  the  property. 

(8)  If  the  property  is  an  aircraft  or  part  thereof  and  if  there  is  any 
reasonable  cause  to  believe  that  an  instrument  in  the  nature  of  a  security 
device  affects  the  property,  inquiry  of  the  Mississippi  Department  of  Transpor- 
tation shall  be  made  as  to  what  the  records  of  the  Federal  Aviation  Adminis- 
tration show  as  to  who  is  the  record  owner  of  the  property  and  who,  if  anyone, 
holds  an  instrument  in  the  nature  of  a  security  device  which  affects  the 
property. 

(9)  If  the  answer  to  an  inquiry  states  that  the  record  owner  of  the  property 
is  any  person  other  than  the  person  who  was  in  possession  of  it  when  it  was 
seized,  or  states  that  any  person  holds  any  lien,  encumbrance,  security 
interest,  other  interest  in  the  nature  of  a  security  interest,  mortgage  or  deed  of 
trust  that  affects  the  property,  the  record  owner  and  also  any  lienholder, 
secured  party,  other  person  who  holds  an  interest  in  the  property  in  the  nature 
of  a  security  interest,  or  holder  of  an  encumbrance,  mortgage  or  deed  of  trust 
that  affects  the  property  is  to  be  named  in  the  petition  of  forfeiture  and  is  to  be 
served  with  process  in  the  same  manner  as  in  civil  cases. 

(10)  If  the  owner  of  the  property  cannot  be  found  and  served  with  a  copy 
of  the  petition  of  forfeiture,  or  if  no  person  was  in  possession  of  the  property 
subject  to  forfeiture  at  the  time  that  it  was  seized  and  the  owner  of  the  property 
is  unknown,  there  shall  be  filed  with  the  clerk  of  the  court  in  which  the 
proceeding  is  pending  an  affidavit  to  such  effect,  whereupon  the  clerk  of  the 
court  shall  publish  notice  of  the  hearing  addressed  to  "the  Unknown  Owner  of 

 ,"  filling  in  the  blank  space  with  a  reasonably  detailed  description 

of  the  property  subject  to  forfeiture.  Service  by  publication  shall  contain  the 
other  requisites  prescribed  in  Section  11-33-41,  and  shall  be  served  as  provided 
in  Section  11-33-37,  for  publication  of  notice  for  attachments  at  law. 

(11)  No  proceedings  instituted  pursuant  to  the  provisions  of  this  section 
shall  proceed  to  hearing  unless  the  judge  conducting  the  hearing  is  satisfied 
that  this  section  has  been  complied  with.  Any  answer  received  from  an  inquiry 
required  by  this  section  shall  be  introduced  into  evidence  at  the  hearing. 

(12)  (a)  An  owner  of  a  property  that  has  been  seized  shall  file  an  answer 
within  thirty  (30)  days  after  the  completion  of  service  of  process.  If  an 
answer  is  not  filed,  the  court  shall  hear  evidence  that  the  property  is  subject 


2013  Supplement 


97 


§  97-3-54.7 


Crimes 


to  forfeiture  and  forfeit  the  property  to  the  seizing  law  enforcement  agency. 
If  an  answer  is  filed,  a  time  for  hearing  on  forfeiture  shall  be  set  within  thirty 
(30)  days  of  filing  the  answer  or  at  the  succeeding  term  of  court  if  court  would 
not  be  in  session  within  thirty  (30)  days  after  filing  the  answer.  The  court 
may  postpone  the  forfeiture  hearing  to  a  date  past  the  time  any  criminal 
action  is  pending  against  the  owner  upon  request  of  any  party. 

(b)  If  the  owner  of  the  property  has  filed  an  answer  denjdng  that  the 
property  is  subject  to  forfeiture,  then  the  burden  is  on  the  petitioner  to  prove 
that  the  property  is  subject  to  forfeiture.  However,  if  an  answer  has  not  been 
filed  by  the  owner  of  the  property,  the  petition  for  forfeiture  may  be 
introduced  into  evidence  and  is  prima  facie  evidence  that  the  property  is 
subject  to  forfeiture.  The  burden  of  proof  placed  upon  the  petitioner  in  regard 
to  property  forfeited  under  the  provisions  of  this  chapter  shall  be  by  a 
preponderance  of  the  evidence. 

(c)  At  the  hearing  any  claimant  of  any  right,  title  or  interest  in  the 
property  may  prove  his  lien,  encumbrance,  security  interest,  other  interest 
in  the  nature  of  a  security  interest,  mortgage  or  deed  of  trust  to  be  bona  fide 
and  created  without  knowledge  or  consent  that  the  property  was  to  be  used 
so  as  to  cause  the  property  to  be  subject  to  forfeiture. 

(d)  If  it  is  found  that  the  property  is  subject  to  forfeiture,  then  the  judge 
shall  forfeit  the  property.  However,  if  proof  at  the  hearing  discloses  that  the 
interest  of  any  bona  fide  lienholder,  secured  party,  other  person  holding  an 
interest  in  the  property  in  the  nature  of  a  security  interest,  or  any  holder  of 
a  bona  fide  encumbrance,  mortgage  or  deed  of  trust  is  greater  than  or  equal 
to  the  present  value  of  the  property,  the  court  shall  order  the  property 
released  to  him.  If  the  interest  is  less  than  the  present  value  of  the  property 
and  if  the  proof  shows  that  the  property  is  subject  to  forfeiture,  the  court 
shall  order  the  property  forfeited. 

(13)  Unless  otherwise  provided  herein,  all  personal  property  which  is 
forfeited  under  this  section  shall  be  liquidated  and,  after  deduction  of  court 
costs  and  the  expense  of  liquidation,  the  proceeds  shall  be  divided  as  follows: 

(a)  If  only  one  (1)  law  enforcement  agency  participates  in  the  underly- 
ing criminal  case  out  of  which  the  forfeiture  arises,  fifty  percent  (50%)  of  the 
proceeds  shall  be  forwarded  to  the  State  Treasurer  and  deposited  in  the 
Relief  for  Victims  of  Human  Trafficking  Fund,  and  fifty  percent  (50%)  shall 
be  deposited  and  credited  to  the  budget  of  the  participating  law  enforcement 
agency. 

(b)  If  more  than  one  (1)  law  enforcement  agency  participates  in  the 
underlying  criminal  case  out  of  which  the  forfeiture  arises,  fifty  percent 
(50%)  of  the  proceeds  shall  be  forwarded  to  the  State  Treasurer  and 
deposited  in  the  Relief  for  Victims  of  Human  Trafficking  Fund,  twenty-five 
percent  (25%)  of  the  proceeds  shall  be  deposited  and  credited  to  the  budget 
of  the  law  enforcement  agency  whose  officers  initiated  the  criminal  case  and 
twenty-five  percent  (25%)  shall  be  divided  equitably  between  or  among  the 
other  participating  law  enforcement  agencies,  and  shall  be  deposited  and 
credited  to  the  budgets  of  the  participating  law  enforcement  agencies.  In  the 
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event  that  the  other  participating  law  enforcement  agencies  cannot  agree  on 
the  division  of  their  twenty-five  percent  (25%),  a  petition  shall  be  filed  by  any 
one  of  them  in  the  court  in  which  the  civil  forfeiture  case  is  brought  and  the 
court  shall  make  an  equitable  division. 

(14)  All  money  forfeited  under  this  section  shall  be  divided,  deposited  and 
credited  in  the  same  manner  as  provided  in  subsection  (13). 

(15)  All  real  estate  forfeited  under  the  provisions  of  this  section  shall  be 
sold  to  the  highest  and  best  bidder  at  a  public  auction  for  cash,  the  auction  to 
be  conducted  by  the  chief  law  enforcement  officer  of  the  initiating  law 
enforcement  agency,  or  his  designee,  at  such  place,  on  such  notice  and  in 
accordance  with  the  same  procedure,  as  far  as  practicable,  as  is  required  in  the 
case  of  sales  of  land  under  execution  at  law.  The  proceeds  of  the  sale  shall  first 
be  applied  to  the  cost  and  expense  in  administering  and  conducting  the  sale, 
then  to  the  satisfaction  of  all  mortgages,  deeds  of  trust,  liens  and  encum- 
brances of  record  on  the  property.  The  remaining  proceeds  shall  be  divided, 
forwarded  and  deposited  in  the  same  manner  as  provided  in  subsection  (13). 

(16)  (a)  Any  county  or  municipal  law  enforcement  agency  may  maintain, 
repair,  use  and  operate  for  official  purposes  all  property  described  in 
subsection  (l)(a)(i)  of  this  section  that  has  been  forfeited  to  the  agency  if  it  is 
free  from  any  interest  of  a  bona  fide  lienholder,  secured  party  or  other  party 
who  holds  an  interest  in  the  property  in  the  nature  of  a  security  interest.  The 
county  or  municipal  law  enforcement  agency  may  purchase  the  interest  of  a 
bona  fide  lienholder,  secured  party  or  other  party  who  holds  an  interest  so 
that  the  property  can  be  released  for  its  use.  If  the  property  is  a  motor  vehicle 
susceptible  of  titling  under  the  Mississippi  Motor  Vehicle  Title  Law,  the  law 
enforcement  agency  shall  be  deemed  to  be  the  purchaser,  and  the  certificate 
of  title  shall  be  issued  to  it  as  required  by  subsection  (9)  of  this  section. 

(b)  (i)  If  a  vehicle  is  forfeited  to  or  transferred  to  a  sheriff^'s  department, 
then  the  sheriff  may  transfer  the  vehicle  to  the  county  for  official  or 
governmental  use  as  the  board  of  supervisors  may  direct. 

(ii)  If  a  vehicle  is  forfeited  to  or  transferred  to  a  police  department, 
then  the  police  chief  may  transfer  the  vehicle  to  the  municipality  for 
official  or  governmental  use  as  the  governing  authority  of  the  municipality 
may  direct. 

(c)  If  a  motor  vehicle  forfeited  to  a  county  or  municipal  law  enforcement 
agency  becomes  obsolete  or  is  no  longer  needed  for  official  or  governmental 
purposes,  it  may  be  disposed  of  in  accordance  with  Section  19-7-5  or  in  the 
manner  provided  by  law  for  disposing  of  municipal  property. 

(17)  The  forfeiture  procedure  set  forth  in  this  section  is  the  sole  remedy  of 
any  claimant,  and  no  court  shall  have  jurisdiction  to  interfere  therewith  by 
replevin,  injunction,  supersedeas  or  in  any  other  manner. 

SOURCES:  Laws,  2013,  ch.  543,  §  7,  eff  from  and  after  July  1,  2013. 
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§  97-3-54.8.    Human  Trafficking  Act;  Relief  for  Victims  of  Hu- 
man  Trafficking  Fund. 

(1)  There  is  hereby  created  in  the  State  Treasury  a  special  fund  to  be 
known  as  the  "Rehef  for  Victims  of  Human  Trafficking  Fund."  The  fund  shall 
be  a  continuing  fund,  not  subject  to  fiscal  year  limitations,  and  shall  consist  of: 

(a)  Monies  appropriated  by  the  Legislature; 

(b)  The  interest  accruing  to  the  fund; 

(c)  Donations  or  grant  funds  received;  and 

(d)  Monies  received  from  such  other  sources  as  may  be  provided  by  law. 

(2)  The  monies  in  the  Relief  for  Victims  of  Human  Trafficking  Fund  shall 
be  used  by  the  Mississippi  Attorney  General's  office  solely  for  the  administra- 
tion of  programs  designed  to  assist  victims  of  human  trafficking,  to  conduct 
training  on  human  trafficking  to  law  enforcement,  court  personnel,  attorneys, 
and  nongovernmental  service  providers,  and  to  support  the  duties  of  the 
statewide  human  trafficking  coordinator  as  set  forth  in  this  act. 

SOURCES:  Laws,  2013,  ch.  543,  §  8,  eff  from  and  after  July  1,  2013. 

§  97-3-54.9.    Human  Trafficking  Act;  statewide  human  traf- 
ficking coordinator;  duties. 

(1)  There  is  created  the  position  of  statewide  human  trafficking  coordina- 
tor within  the  Attorney  General's  office.  The  duties  of  the  coordinator  shall  be 
as  follows: 

(a)  Coordinate  the  implementation  of  this  act; 

(b)  Evaluate  state  efforts  to  combat  human  trafficking; 

(c)  Collect  data  on  human  trafficking  activity  within  the  state  on  an 
ongoing  basis,  including  types  of  activities  reported,  efforts  to  combat  human 
trafficking,  and  impact  on  victims  and  on  the  state; 

(d)  Exclude  from  publicly  released  portions  of  the  data  collected  under 
subsection  (l)(c)  the  identity  of  any  victim  and  the  victim's  family; 

(e)  Promote  public  awareness  about  human  trafficking,  remedies  and 
services  for  victims,  and  national  hotline  information; 

(f)  Create  and  maintain  a  website  to  publicize  the  coordinator's  work; 

(g)  Submit  to  the  Legislature  an  annual  report  of  its  evaluation  under 
subsection  (l)(b),  including  any  recommendations,  and  summary  of  data 
collected  under  subsection  (l)(c); 

(h)  Develop  and  implement  rules  and  regulations  pertaining  to  the  use 
of  the  Relief  for  Victims  of  Human  Trafficking  Fund  to  support  services  for 
victims  of  human  trafficking  in  Mississippi; 

(i)  Assist  in  the  creation  and  operations  of  local  human  trafficking  task 
forces  or  working  groups  around  the  state,  including  serving  on  a  task  force; 
and 

(j)  Conduct  other  activities,  including,  but  not  limited  to,  applying  for 
grants  to  enhance  investigation  and  prosecution  of  trafficking  offenses  or  to 
improve  victim  services  to  combat  human  trafficking  within  this  state  which 
are  appropriate. 
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(2)  The  coordinator  shall  be  authorized  to  seek  input  and  assistance  from 
state  agencies,  nongovernmental  agencies,  service  providers  and  other  indi- 
viduals in  the  performance  of  the  foregoing  duties. 

(3)  Each  state  agency,  board  and  commission  shall  be  required  to  fully 
cooperate  with  the  coordinator  in  the  performance  of  the  duties  of  that 
position. 

(4)  Every  investigation  of  an  offense  under  this  chapter  shall  be  reported 
to  the  coordinator  by  the  initiating  law  enforcement  agency  pursuant  to 
guidelines  established  by  the  coordinator. 

(5)  Notwithstanding  the  provisions  of  Section  43-21-261,  disclosure  by 
any  state  agency,  nongovernmental  agency,  service  provider  or  local  or  state 
law  enforcement  agency  of  nonidentifying  information  regarding  a  minor 
victim  to  the  coordinator  for  the  purposes  of  evaluating  and  collecting  data 
regarding  trafficking  offenses  in  the  state  is  specifically  authorized. 

SOURCES:  Laws,  2013,  ch.  543,  §  9,  eff  from  and  after  July  1,  2013. 

§  97-3-65.  Statutory  rape;  enhanced  penalty  for  forcible 
sexual  intercourse  or  statutory  rape  by  administering  cer- 
tain substances. 

(1)  The  crime  of  statutory  rape  is  committed  when: 

(a)  Any  person  seventeen  (17)  years  of  age  or  older  has  sexual  inter- 
course with  a  child  who: 

(i)  Is  at  least  fourteen  (14)  but  under  sixteen  (16)  years  of  age; 

(ii)  Is  thirty-six  (36)  or  more  months  younger  than  the  person;  and 

(iii)  Is  not  the  person's  spouse;  or 

(b)  A  person  of  any  age  has  sexual  intercourse  with  a  child  who: 

(i)  Is  under  the  age  of  fourteen  (14)  years; 

(ii)  Is  twenty-four  (24)  or  more  months  younger  than  the  person;  and 

(iii)  Is  not  the  person's  spouse. 

(2)  Neither  the  victim's  consent  nor  the  victim's  lack  of  chastity  is  a 
defense  to  a  charge  of  statutory  rape. 

(3)  Upon  conviction  for  statutory  rape,  the  defendant  shall  be  sentenced 
as  follows: 

(a)  If  eighteen  (18)  years  of  age  or  older,  but  under  twenty-one  (21) 
years  of  age,  and  convicted  under  subsection  (l)(a)  of  this  section,  to 
imprisonment  for  not  more  than  five  (5)  years  in  the  State  Penitentiary  or  a 
fine  of  not  more  than  Five  Thousand  Dollars  ($5,000.00),  or  both; 

(b)  If  twenty-one  (21)  years  of  age  or  older  and  convicted  under 
subsection  (l)(a)  of  this  section,  to  imprisonment  of  not  more  than  thirty  (30) 
years  in  the  State  Penitentiary  or  a  fine  of  not  more  than  Ten  Thousand 
Dollars  ($10,000.00),  or  both,  for  the  first  offense,  and  not  more  than  forty 
(40)  years  in  the  State  Penitentiary  for  each  subsequent  offense; 

(c)  If  eighteen  (18)  years  of  age  or  older  and  convicted  under  subsection 
(l)(b)  of  this  section,  to  imprisonment  for  life  in  the  State  Penitentiary  or 
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such  lesser  term  of  imprisonment  as  the  court  may  determine,  but  not  less 
than  twenty  (20)  years; 

(d)  If  thirteen  (13)  years  of  age  or  older  but  under  eighteen  (18)  years  of 
age  and  convicted  under  subsection  (l)(a)  or  (l)(b)  of  this  section,  such 
imprisonment,  fine  or  other  sentence  as  the  court,  in  its  discretion,  may 
determine. 

(4)  (a)  Every  person  who  shall  have  forcible  sexual  intercourse  with  any 
person,  or  who  shall  have  sexual  intercourse  not  constituting  forcible  sexual 
intercourse  or  statutory  rape  with  any  person  without  that  person's  consent 
by  administering  to  such  person  any  substance  or  liquid  which  shall  produce 
such  stupor  or  such  imbecility  of  mind  or  weakness  of  body  as  to  prevent 
effectual  resistance,  upon  conviction,  shall  be  imprisoned  for  life  in  the  State 
Penitentiary  if  the  jury  by  its  verdict  so  prescribes;  and  in  cases  where  the 
jury  fails  to  fix  the  penalty  at  life  imprisonment,  the  court  shall  fix  the 
penalty  at  imprisonment  in  the  State  Penitentiary  for  any  term  as  the  court, 
in  its  discretion,  may  determine. 

(b)  This  subsection  (4)  shall  apply  whether  the  perpetrator  is  married  to 
the  victim  or  not. 

(5)  In  all  cases  where  a  victim  is  under  the  age  of  sixteen  (16)  years,  it 
shall  not  be  necessary  to  prove  penetration  where  it  is  shown  the  genitals,  anus 
or  perineum  of  the  child  have  been  lacerated  or  torn  in  the  attempt  to  have 
sexual  intercourse  with  the  child. 

(6)  For  the  purposes  of  this  section,  "sexual  intercourse"  shall  mean  a 
joining  of  the  sexual  organs  of  a  male  and  female  human  being  in  which  the 
penis  of  the  male  is  inserted  into  the  vagina  of  the  female  or  the  penetration  of 
the  sexual  organs  of  a  male  or  female  human  being  in  which  the  penis  or  an 
object  is  inserted  into  the  genitals,  anus  or  perineum  of  a  male  or  female. 

SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  12,  Title  3  (22);  1857,  eh.  64, 
art.  218;  1871,  §  2672;  1880,  §  2942;  1892,  §  1281;  1906,  §  1358;  Hemingway's 
1917,  §  1092;  1930,  §  1122;  1942,  §  2358;  Laws,  1908,  ch.  171;  Laws,  1974,  ch. 
576,  §  8;  Laws,  1977,  ch.  458,  §  7;  Laws,  1985,  ch.  389,  §  3;  Laws,  1993,  ch. 
497,  §  1;  Laws,  1998,  ch.  549,  §  2;  Laws,  2007,  ch.  335,  §  1,  eff  from  and  after 
passage  (approved  Mar.  14,  2007.) 

Amendment  Notes  —  The  2007  amendment  added  "or  the  penetration  of  the  sexual 
organs  of  a  male  or  female  human  being  in  which  the  penis  or  an  object  is  inserted  into 
the  genitals,  anus  or  perineum  of  a  male  or  female"  to  the  end  of  (6);  and  made  a  minor 
stylistic  change. 

Cross  References  —  Mandatory  reporting  of  offense  under  this  section  relating  to 
rape  when  committed  by  an  adult  against  a  minor  under  the  age  of  sixteen,  see  § 
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9.5.  Effective  assistance  of  counsel. 

II.  EVIDENTIARY  MATTERS. 
10.  In  general. 

13.  Competency;  child's  testimony. 
15.  Victims  statement  to  third  party. 
17.  Confession  of  accused. 

19.  Sufficiency  of  evidence;  generally. 

20.  — Corroborating  evidence. 

I.  IN  GENERAL. 

1.  In  general. 

Miss.  Code  Ann.  §  97-3-65(3)(a),  at  the 
time  defendant  was  indicted,  was  the  code 
section  for  rape,  not  statutory  rape  which 
was  Miss.  Code  Ann.  §  97-3-65(2)(a),  and 
it  was  not  until  defendant  was  sentenced 
that  the  section  numbers  changed;  the 
indictment  was  correct  and  made  the  na- 
ture and  cause  of  the  charges  against  him 
clear  as  required.  Davis  v.  State,  29  So.  3d 
788  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari denied  en  banc  by  29  So.  3d  774,  2010 
Miss.  LEXIS  137  (Miss.  2010). 

Pursuant  to  Miss.  Code  Ann.  §  13-5-73, 
jurors  in  a  capital  case  should  be  sworn  to 
well  and  truly  try  the  issue  between  the 
state  and  the  prisoner,  and  a  true  verdict 
should  be  given  according  to  the  evidence 
and  law,  and  because  the  crime  of  forcible 
rape  was  a  capital  crime  under  Miss.  Code 
Ann.  §  97-3-65(4)(a),  defendant  was  en- 
titled to  have  the  capital  oath  adminis- 
tered to  the  jurors,  but  the  trial  judge 
failed  to  administer  that  oath;  however, 
the  capital  oath  given  in  the  middle  of  the 
trial,  together  with  the  petit  oath  given  at 
the  beginning  of  defendant's  trial,  which 
were  substantially  the  same,  were  suffi- 
cient to  instruct  the  jury  of  their  duty. 
Golden  v.  State,  968  So.  2d  378  (Miss. 

2007)  ,  writ  of  certiorari  dismissed  by  977 
So.  2d  343,  2008  Miss.  LEXIS  111  (Miss. 

2008)  . 

2.  Elements  of  offense. 

Victim's  testimony  established  the  ele- 
ment of  penetration  to  support  defen- 
dant's conviction  for  statutory  rape,  and 
defendant's  trial  counsel  repeatedly  used 
the  term  "sexual  intercourse"  as  involving 
penetration.  Hunt  v.  State,  81  So.  3d  1141 
(Miss.  Ct.  App.  2011),  writ  of  certiorari 
denied  by  82  So.  3d  620,  2012  Miss.  LEXIS 
135  (Miss.  2012). 


Court  properly  denied  defendant's  mo- 
tion for  a  directed  verdict  because  the 
crime  of  statutory  rape  did  not  encompass 
the  crime  of  gratification  of  lust.  The 
crime  of  gratification  of  lust  did  not  re- 
quire any  proof  of  sexual  intercourse  or 
proof  of  a  laceration/tearing  of  the  child's 
genitalia,  and  as  such,  statutory  rape  re- 
quired proof  of  an  additional  element  not 
required  by  gratification  of  lust.  Branch  v. 
State,  998  So.  2d  411  (Miss.  2008). 

In  a  statutory  rape  case  under  Miss. 
Code  Ann.  §  97-3-65(l)(b),  where  a  child 
victim  testified  that  she  was  penetrated 
by  defendant's  penis  during  a  sexual  act, 
the  state  established  that  sexual  inter- 
course occurred;  moreover,  defendant  ad- 
mitted to  having  sex  with  the  victim,  and 
medical  evidence  of  penetration  was  not 
required.  Roles  v.  State,  952  So.  2d  1043 
(Miss.  Ct.  App.  2007). 

Defendant  challenged  the  sufficiency  of 
his  conviction  for  statutory  rape,  contend- 
ing that  the  evidence  was  insufficient  to 
show  one  element,  sexual  intercourse; 
however,  the  15-year-old  alleged  victim 
testified  that  defendant  penetrated  her 
vagina  with  his  penis,  and  the  victim  was 
not  sufficiently  discredited  to  warrant 
overturning  the  conviction.  Miley  v.  State, 
935  So.  2d  998  (Miss.  2006). 

3.  Consent. 

Counsel  could  not  be  considered  ineffec- 
tive in  failing  to  interview  defendant's 
aunt  regarding  a  13-year  old  rape  victim's 
statement  to  the  aunt  that  she  had  con- 
sensual sex  with  defendant  in  exchange 
for  $50  because  consent  was  not  a  defense 
to  rape  in  any  form  when  the  victim  was 
under  the  age  of  sixteen.  Ducksworth  v. 
State,  67  So.  3d  1  (Miss.  Ct.  App.  2011). 

4.  Constitutionality. 

There  was  no  equal  protection  violation 
when  appellant  received  a  15-year  sen- 
tence for  statutory  rape;  appellant  con- 
ceded that  the  statute  applied  equally  to 
male  and  female  defendants.  McKenzie  v. 
State,  946  So.  2d  392  (Miss.  Ct.  App. 
2006). 

5.  Indictment. 

In  a  case  in  which  defendant's  second 
indictment  charged  that  defendant  un- 
lawfully engaged  in  sexual  intercourse 
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with  a  child,  who  was  at  least  14  years  of 
age  but  under  16  years  of  age  at  the  time 
of  the  incident  and  that  charge  corre- 
sponded with  Miss.  Code  Ann.  §  97-3- 
65(l)(a)(i),  but  the  second  indictment 
listed  the  charging  statute  as  Miss.  Code 
Ann.  §  97-3-65(l)(b)(i),  which  prohibited 
the  statutory  rape  of  a  child  under  14 
years  of  age,  defendant  argued  unsuccess- 
fully that  the  State  improperly  amended 
his  second  indictment  by  changing  the 
subsection  number  of  the  charging  stat- 
ute. The  substance  of  defendant's  second 
indictment  clearly  charged  him  with  the 
proper  crime  and  gave  him  sufficient  no- 
tice of  the  charge  against  him;  therefore, 
the  amendment  of  the  indictment  was 
simply  one  of  form  and,  thus,  allowable. 
Payton  v.  State,  41  So.  3d  713  (Miss.  Ct. 
App.  2009),  writ  of  certiorari  denied  by  42 
So.  3d  24,  2010  Miss.  LEXIS  422  (Miss. 

2010)  ,  writ  of  certiorari  denied  by  131  S. 
Ct.  1482,  179  L.  Ed.  2d  318,  2011  U.S. 
LEXIS  1348,  79  U.S.L.W.  3476  (U.S. 

2011)  . 

Defendant's  conviction  for  forcible  rape 
was  upheld  where  the  indictment  gave  a 
clear  and  concise  statement  of  the  ele- 
ments of  the  crime  with  which  defendant 
was  charged;  the  fact  that  defendant  was 
indicted  for  violation  of  Miss.  Code  Ann. 
§  97-3-65(3)(a),  which  provided  the  pen- 
alty for  statutory  rape,  rather  than  sub- 
section (4)(a)  which  listed  the  elements  of 
forcible  rape,  was  of  no  consequence.  Rob- 
inson V.  State,  966  So.  2d  209  (Miss.  Ct. 
App.  2007),  writ  of  certiorari  dismissed  by 
15  So.  3d  426,  2009  Miss.  LEXIS  401 
(Miss.  2009). 

Defendant  was  charged  with  two  com- 
pleted acts  of  rape  under  Miss.  Code  Ann. 
§  97-3-65(4)(a),  and  the  reference  to  Miss. 
Code  Ann.  §  97-3-71,  which  dealt  with 
attempted  rape,  was  merely  a  scrivener's 
error  in  the  indictment,  and  any  reference 
to  Miss.  Code  Ann.  §  97-3-71  in  defen- 
dant's indictment  was  of  no  moment  as 
the  substance  of  the  indictment  clearly 
charged  defendant  with  forcible  rape  un- 
der Miss.  Code  Ann.  §  97-3-65;  thus,  de- 
fendant was  not  entitled  to  have  the  jury 
fix  his  sentence  upon  conviction  pursuant 
to  the  language  of  Miss.  Code  Ann.  §  97- 
3-71,  and  Miss.  Code  Ann.  §  97-3-65(4)(a) 
clearly  allowed  the  trial  court  to  fix  the 


penalty  in  the  event  that  the  jury  failed  to 
do  so.  Golden  v.  State,  968  So.  2d  378 
(Miss.  2007),  writ  of  certiorari  dismissed 
by  977  So.  2d  343,  2008  Miss.  LEXIS  111 
(Miss.  2008). 

Although  rape  required  forcible  sexual 
intercourse,  and  sexual  battery  required 
sexual  penetration  without  consent,  the 
indictment  specifically  put  defendant  on 
notice  that  he  was  charged  with  forcibly 
inserting  his  sexual  organ  inside  the  vic- 
tim's rectum;  his  defense  to  that  charge 
was  not  that  it  happened  and  was  consen- 
sual, but  that  it  did  not  happen,  and 
therefore  his  defense  to  the  original  in- 
dictment was  equally  applicable  to 
amended  indictment,  which  changed  a 
charge  from  rape  to  sexual  battery.  Goodin 
V.  State,  977  So.  2d  353  (Miss.  Ct.  App. 
2007),  affirmed  in  part  and  reversed  in 
part  by,  remanded  by  977  So.  2d  338,  2008 
Miss.  LEXIS  143  (Miss.  2008). 

Indictment  clearly  stated  that  defen- 
dant was  being  charged  with  statutory 
rape  in  direct  violation  of  Miss.  Code  Ann. 
§  97-3-65(l)(a),  and  the  indictment  also 
clearly  stated  that  defendant  had  sexual 
intercourse  with  the  victim  through  a  date 
after  her  14  birthday;  thus,  the  indict- 
ment was  not  fatally  flawed  because  it 
cited  Miss.  Code  Ann.  §  97-3-65(l)(a)  and 
used  the  language  in  that  statute,  not  the 
language  in  Miss.  Code  Ann.  §  97-3- 
65(l)(b),  which  required  the  victim  to  be 
under  14  years  of  age.  Poynor  v.  State,  962 
So.  2d  68  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  en  banc  by  962  So.  2d  38, 
2007  Miss.  LEXIS  416  (Miss.  2007). 

Defendant's  argument  that  the  indict- 
ment's citation  to  Miss.  Code  Ann.  §  97-3- 
65(3)  rather  than  §  97-3-65(4)  did  not 
mandate  reversal  of  his  conviction  be- 
cause citation  to  a  specific  statute  was  not 
required  to  afford  adequate  notice  to  de- 
fendant. Magee  v.  State,  966  So.  2d  173 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  en  banc  by  966  So.  2d  172,  2007 
Miss.  LEXIS  567  (Miss.  2007). 

Indictment  was  not  so  flawed  as  to  war- 
rant reversal  because:  (1)  the  indictment 
clearly  stated  that  defendant  was  being 
charged  with  statutory  rape  in  direct  vio- 
lation of  Miss.  Code  Ann.  §  97-3-65(l)(a); 
and  (2)  the  indictment  clearly  stated  that 
defendant  had  sexual  intercourse  with  a 
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victim  through  December  of  2004,  which 
was  after  her  14th  birthday,  which  consti- 
tuted the  offense  of  statutory  rape  under 
Miss.  Code  Ann.  §  97-3-65(l)(a).  Poynor  v. 
State,  —  So.  2d  — ,  2006  Miss.  App.  LEXIS 
857  (Miss.  Ct.  App.  Nov.  21,  2006),  opinion 
withdrawn  by,  substituted  opinion  at  962 
So.  2d  68,  2007  Miss.  App.  LEXIS  292 
(Miss.  Ct.  App.  2007). 

6.  Sentence. 

Trial  judge's  two  comments  that  defen- 
dant's case  was  a  "capital  case"  did  not 
taint  the  jury  because  "capital  case"  in- 
cluded crimes  punishable  by  life  imprison- 
ment, Miss  Code  Ann.  §  1-3-4,  and  defen- 
dant was  indicted  on  two  counts  of 
statutory  rape,  a  crime  for  which  life  im- 
prisonment was  possible,  Miss.  Code  Ann. 
§  97-3-65(2)(c);  the  trial  judge  never  said 
defendant's  case  was  a  capital-murder 
case  or  a  death-penalty  case.  Harrison  v. 
State,  49  So.  3d  80  (Miss.  2010). 

Defendant's  30-year  prison  sentence  for 
the  statutory  rape  of  his  11 -year-old 
daughter  was  not  disproportionate  be- 
cause under  Miss.  Code  Ann.  §  97-3- 
65(3)(c),  the  statutory  rape  of  a  child  by  an 
adult  carried  with  it  a  maximum  penalty 
of  life  imprisonment,  as  well  as  a  mini- 
mum sentence  of  20  years  in  prison,  irre- 
spective of  whether  it  was  one's  first  of- 
fense. Powell  V.  State,  49  So.  3d  166  (Miss. 
Ct.  App.  2010). 

Imposition  of  a  30-year  sentence,  pursu- 
ant to  Miss.  Code  Ann.  §  97-3-65(3)(c), 
after  defendant  was  convicted  of  statutory 
rape  was  not  grossly  disproportionate,  de- 
spite the  fact  it  was  defendant's  first  of- 
fense, because  the  sentence  was  within 
the  statutory  limits;  the  rape  victim  was 
defendant's  eleven-year-old  daughter. 
Powell  V.  State,  —  So.  3d  — ,  2010  Miss. 
App.  LEXIS  314  (Miss.  Ct.  App.  June  22, 
2010),  opinion  withdrawn  by,  substituted 
opinion  at  49  So.  3d  166,  2010  Miss.  App. 
LEXIS  650  (Miss.  Ct.  App.  2010). 

In  a  case  in  which  a  pro  se  inmate's 
post-conviction  relief  (PCR)  petition  was 
barred  by  the  three-year  statute  of  limita- 
tions, he  argued  unsuccessfully  that  the 
Towner  decision  was  an  intervening  deci- 
sion that  if  applied  would  cause  a  different 
result  in  his  case,  more  specifically  a 
lesser  sentence.  Not  only  was  the  Towner 
decision  limited  to  the  uniqueness  of  the 


particular  case,  but  the  inmate's  sentence 
of  thirty  years'  imprisonment  with  ten 
years  suspended  was  well  below  the  maxi- 
mum sentence  of  life  imprisonment  he 
faced  under  the  statutory  rape  statute. 
Robinson  v.  State,  19  So.  3d  140  (Miss.  Ct. 
App.  2009),  writ  of  certiorari  dismissed  by 
107  So.  3d  998,  2013  Miss.  LEXIS  79 
(Miss.  2013). 

Defendant's  conviction  for  capital  rape 
was  proper  because  his  indictment  was 
not  deficient  since,  although  capital  rape 
was  not  an  element  of  the  crime  of  which 
he  was  charged,  that  fact  was  of  no  conse- 
quence since  the  labeling  of  each  count  as 
"capital  rape"  was  mere  surplusage.  Addi- 
tionally, it  could  hardly  have  been  stated 
that  capital  rape  was  a  false  statement 
since  defendant's  maximum  possible  pun- 
ishment for  a  violation  of  Miss.  Code  Ann. 
§  97-3-65(l)(b)  was  imprisonment  for  life. 
Gordon  v.  State,  977  So.  2d  420  (Miss.  Ct. 
App.  2008). 

Sentence  of  20  years  ordered  by  the  trial 
court  pursuant  to  Miss.  Code  Ann.  §  97- 
3-65(3)(c)  after  appellant  pleaded  guilty  to 
statutory  rape  was  not  only  within  the 
term  provided  for  by  statute,  it  was  the 
minimum  for  which  the  trial  court  could 
have  sentenced  appellant.  Holmes  v. 
State,  973  So.  2d  1048  (Miss.  Ct.  App. 
2008). 

Defendant's  sentences  of  30  years  and 
25  years  in  prison  for  his  convictions  of 
rape  and  burglary  of  a  dwelling,  to  be 
served  consecutively,  did  not  constitute 
cruel  and  unusual  punishment  because 
the  trial  court  imposed  sentences  within 
the  statutory  limits  for  the  crimes,  and  a 
threshold  comparison  of  defendant's  sen- 
tence with  his  crimes  did  not  raise  an 
inference  of  gross  disproportionality  that 
would  trigger  the  Solem  proportionality 
analysis.  Magee  v.  State,  966  So.  2d  173 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  en  banc  by  966  So.  2d  172,  2007 
Miss.  LEXIS  567  (Miss.  2007). 

Youth  court  lacked  jurisdiction  over  de- 
fendant, a  minor,  because  he  was  charged 
with  statutory  rape.  Miss.  Code  Ann. 
§  97-3-65,  which  if  committed  by  an 
adult,  carried  the  possibility  of  sentencing 
to  life  imprisonment;  the  actual  sentence 
defendant  might  receive  because  of  his 
age  was  irrelevant,  and  thus  the  youth 
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court  was  without  jurisdiction  to  proceed. 
In  the  Interest  of  D.S.,  943  So.  2d  1280 
(Miss.  2006). 

Appellate  court  affirmed  the  dismissal 
of  an  inmate's  petition  for  post-conviction 
relief  because,  inter  alia,  the  inmate's  sen- 
tence was  not  more  harsh  than  others 
across  the  state  as  defendant's  sentence  of 
20  years  was  the  minimum  sentence  he 
could  receive  under  Miss.  Code  Ann.  §  97- 
3-65(3)(c).  Smith  v.  State,  935  So.  2d  412 
(Miss.  Ct.  App.  2006). 

8.  Instructions. 

Law  was  clear  that  physical  resistance 
was  not  required  for  a  rape  conviction 
when  the  victim  failed  to  resist  out  of 
reasonable  fear  of  great  bodily  harm,  and 
thus  defendant's  requested  jury  instruc- 
tion did  not  give  the  jury  an  opportunity^  to 
find  that  the  victim  failed  to  resist  be- 
cause of  a  reasonable  apprehension  of 
great  bodily  harm;  on  the  contrary,  defen- 
dant's requested  jury  instruction  required 
the  jury  to  find  that  the  victim  used  all 
reasonable  available  physical  resistance 
on  her  part  to  the  use  of  force  in  order  to 
find  defendant  guilty  of  rape,  and  thus  the 
trial  court  did  not  err  in  refusing  to  grant 
a  jury  instruction  that  would  have  incor- 
rectly stated  the  law.  Goodin  v.  State,  977 
So.  2d  353  (Miss.  Ct.  App.  2007),  affirmed 
in  part  and  reversed  in  part  by,  remanded 
by  977  So.  2d  338,  2008  Miss.  LEXIS  143 
(Miss.  2008). 

In  a  statutory  rape  case,  the  trial  court 
did  not  err  in  refusing  to  grant  defendant's 
jury  instruction  because  the  indictment, 
as  well  as  the  state's  jury  instruction, 
clearly  addressed  whether  defendant  had 
sexual  intercourse  with  the  victim 
through  a  date  after  her  14  birthday. 
Poynor  v.  State,  962  So.  2d  68  (Miss.  Ct. 
App.  2007),  writ  of  certiorari  denied  en 
banc  by  962  So.  2d  38,  2007  Miss.  LEXIS 
416  (Miss.  2007). 

9.5.  Effective  assistance  of  counsel. 

Where  appellant,  a  forty-four-year-old 
male,  was  caught  having  sexual  inter- 
course with  a  fourteen-year-old  female,  he 
entered  a  plea  of  guilty  to  statutory  rape 
under  Miss.  Code  Ann.  §  97-3-65(l)(b).  He 
was  not  entitled  to  post-conviction  relief 
based  on  his  claim  of  ineffective  assis- 
tance of  counsel;  because  there  was  ample 


evidence  to  convict  him  of  statutory  rape, 
there  was  no  reasonable  probability  that 
the  outcome  of  the  case  would  have  been 
different  but  for  counsel's  alleged  errors. 
Maggitt  V.  State,  26  So.  3d  363  (Miss.  Ct. 
App.  2009),  writ  of  certiorari  denied  by  24 
So.  3d  1038,  2010  Miss.  LEXIS  38  (Miss. 
2010). 

II.  EVIDENTIARY  MATTERS. 

10.  In  generaL 

Although  defendant  alleged  that  he  was 
not  allowed  to  demonstrate  bias  or  preju- 
dice, the  trial  court  did  not  abuse  its 
discretion  in  determining  that  the  moth- 
er's motive  of  money  was  a  collateral  mat- 
ter that  would  not  help  the  jury  decide 
whether  the  statutory  rape  or  fondling 
occurred;  thus,  pursuant  to  Miss.  R.  Evid. 
103(a),  the  trial  court  did  not  err  in  ex- 
cluding that  evidence.  Poynor  v.  State,  962 
So.  2d  68  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  en  banc  by  962  So.  2d  38, 
2007  Miss.  LEXIS  416  (Miss.  2007). 

13.  Competency;  child's  testimony. 

In  a  statutory  rape  case,  there  was  no 
abuse  of  discretion  in  a  trial  court's  admis- 
sion of  an  eight-year-old  victim's  out-of- 
court  statements  to  three  witnesses  under 
the  tender  years  hearsay  exception  of 
Miss.  R.  Evid.  803(25)  because  the  state- 
ments were  reliable,  consistent,  and  spon- 
taneous, and  the  three  witnesses  were 
credible.  Furthermore,  there  was  a  lack  of 
evidence  disputing  that  the  child  was  par- 
ticularly likely  to  be  telling  the  truth 
when  the  contested  statements  were 
made.  Bridgeman  v.  State,  58  So.  3d  1208 
(Miss.  Ct.  App.  2010). 

15.  Victims  statement  to  third  party. 

Trial  court  did  not  err  in  allowing  a 
child  rape  victim's  hearsay  statements  to 
be  admitted  under  Miss.  R.  Evid.  803(25) 
in  defendant's  statutory  rape  trial  as  the 
victim  was  eleven  years  old  when  she  told 
her  mother  and  aunt  that  defendant  had 
been  having  sexual  intercourse  with  her, 
the  statements  were  spontaneous  and 
consistently  repeated,  the  victim's  mental 
stated  seemed  to  be  one  of  a  person  who 
would  not  fabricate,  the  victim  seemed  to 
be  of  the  character  that  would  be  able  to 
relate  things  reliably  to  those  she  to  whom 
she  was  speaking,  more  than  one  person 
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had  heard  the  statements,  her  relation- 
ships to  the  witnesses  showed  rehabihty, 
the  possibihty  of  a  faulty  recollection  was 
remote,  and  the  people  giving  the  state- 
ments seemed  to  be  credible.  Anderson  v. 
State,  62  So.  3d  927  (Miss.  2011). 

In  defendant's  trial  for  statutory  rape, 
the  trial  court  did  not  abuse  its  discretion 
in  allowing  the  victim's  hearsay  testimony 
under  the  "tender  years"  exception  of 
Miss.  R.  Evid  803(25).  The  trial  court 
weighed  its  concerns  with  the  victim's 
credibility  against  the  other  circum- 
stances and  found  substantial  indicia  of 
reliability  in  her  hearsay  statements,  and 
the  reviewing  court  could  not  state  with  a 
definite  and  firm  conviction  that  the  trial 
court  reached  the  wrong  result  pursuant 
to  Miss.  R.  Evid.  103(a).  Grimes  v.  State,  1 
So.  3d  951  (Miss.  Ct.  App.  2009). 

17.  Confession  of  accused. 

Defendant's  mild  mental  retardation 
did  not  render  his  confession  per  se  invol- 
untary, and  the  trial  court  properly  found 
that  the  confession  was  voluntary,  al- 
though the  interrogator  told  defendant 
that  he  would  receive  forgiveness  from 
God  according  to  defendant's  own  ex- 
pressed belief  that  God  forgives  all,  where 
there  was  nothing  to  indicate  that  defen- 
dant did  not  understand  what  was  going 
on,  that  he  had  a  particular  susceptibility 
to  religious  matters,  or  that  he  was  over- 
come due  to  a  lack  of  mental  capacity.  The 
trial  court  fairly  considered  defendant's 
mental  deficiency  as  one  factor  in  the 
totality  of  the  circumstances.  Harden  v. 
State,  59  So.  3d  594  (Miss.  2011). 

19.  Sufficiency  of  evidence;  generally. 

Evidence  was  sufficient  to  support  de- 
fendant's convictions  on  two  counts  of 
statutory  rape,  in  violation  of  Miss.  Code 
Ann.  §  97-3-65,  where  the  eight-year-old 
victim  disclosed  to  several  witnesses  that 
defendant  had  sexually  assaulted  her  and 
that  penetration  had  occurred  and  the 
medical  evidence  likewise  created  a 
strong  inference  that  defendant  had  given 
the  child  a  sexually  transmitted  disease. 
Bridgeman  v.  State,  58  So.  3d  1208  (Miss. 
Ct.  App.  2010). 

Evidence  was  sufficient  to  support  de- 
fendant's rape  conviction  as  the  evidence 
showed  that  the  victim  testified  that  de- 


fendant held  her  down  and  raped  her 
despite  her  attempt  to  resist,  that  DNA 
from  both  the  victim  and  defendant  was 
found  on  a  paper  towel  near  where  the 
rape  had  occurred,  and  that  the  victim 
testified  that  she  did  not  report  the  rape 
immediately  because  she  was  ashamed  of 
what  had  happened.  It  was  the  jury's  job 
to  determine  the  victim's  credibility.  Ben 
V.  State,  96  So.  3d  9  (Miss.  Ct.  App.  2011), 
affirmed  by  95  So.  3d  1236,  2012  Miss. 
LEXIS  411  (Miss.  2012). 

Defendant's  conviction  of  statutory  rape 
of  a  child  under  14  years  of  age  was  not 
against  the  overwhelming  weight  of  the 
evidence,  given  that  (1)  the  victim  stated 
consistently  that  defendant  raped  her,  (2) 
the  fact  of  her  rape,  if  perhaps  not  the 
identity  of  the  perpetrator,  was  corrobo- 
rated by  compelling  medical  evidence,  in- 
cluding that  she  had  untreated  chla- 
mydia, and  (3)  although  the  State  failed  to 
prove  that  defendant  was  infected  with 
chlamydia,  the  State  showed  that  defen- 
dant had  taken  an  antibiotic  that  was 
used  to  treat  the  disease  and  defendant 
might  have  been  infected  at  the  time  of 
the  rape  but  did  not  know  it.  Hodges  v. 
State,  14  So.  3d  786  (Miss.  Ct.  App.  2009). 

Denial  of  defendant's  motion  for  a  new 
trial  after  he  was  convicted  of  statutory 
rape  and  unlawful  touching  of  a  child  fur 
lustful  purposes,  in  violation  of  Miss.  Code 
Ann.  §§  97-3-65(l)(b)  and  97-5-23(1),  was 
appropriate  because  defendant's  argu- 
ment on  appeal  raised  the  same  points 
that  were  part  of  his  trial  defense.  Defen- 
dant also  failed  to  point  to  anything  in  the 
record  negating  the  State's  evidence. 
Parramore  v.  State,  5  So.  3d  1074  (Miss. 
2009). 

Taking  as  true  the  evidence  which  sup- 
ported the  verdict,  including  the  state- 
ments of  the  victim,  her  mother,  the  De- 
partment of  Human  Services  social 
worker,  the  doctor  who  examined  the  vic- 
tim, and  the  nurse  who  completed  the 
rape  kit,  the  jury's  finding  that  defendant 
was  guilty  of  the  statutory  rape  of  the 
victim  was  not  so  contrary  to  the  over- 
whelming weight  of  the  evidence  that  to 
allow  it  to  stand  would  sanction  uncon- 
scionable injustice.  Stevenson  v.  State,  13 
So.  3d  314  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  14  So.  3d  731,  2009 
Miss.  LEXIS  360  (Miss.  2009). 
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Defendant's  conviction  for  capital  rape 
in  violation  of  Miss.  Code  Ann.  §  97-3- 
65(1  )(b)  was  appropriate  because  the  vic- 
tim, who  was  six  years  old,  testified  as  to 
the  events  that  occurred;  she  also  tested 
positive  for  a  sexually  transmitted  dis- 
ease. Gordon  v.  State,  977  So.  2d  420 
(Miss.  Ct.  App.  2008). 

Evidence  was  sufficient  to  sustain  a 
statutory  rape  conviction  because  the  vic- 
tim gave  detailed  testimony  about  her 
sexual  encounter  with  defendant,  it  was 
undisputed  that  the  victim  was  present  at 
defendant's  home  at  the  time  of  the  inci- 
dent, and  although  the  victim  did  not 
immediately  report  the  incident  to  the 
authorities,  she  did  discuss  it  with  a 
friend  in  a  note  written  five  days  after  the 
incident.  The  victim's  denial  of  the  allega- 
tions to  the  defense  investigator  and 
statements  about  her  stepmother's 
threats  did  not  so  thoroughly  discredit  or 
contradict  her  testimony  that  a  reason- 
able jury  could  not  have  concluded  that 
she  had  sex  with  defendant.  Woods  v. 
State,  973  So.  2d  1022  (Miss.  Ct.  App. 
2008). 

Defendant's  conviction  for  forcible  rape 
in  violation  of  Miss.  Code  Ann.  §  97-3- 
65(4)(a)  was  supported  by  the  evidence 
where  the  victim  was  clear  in  testif5dng 
that  the  victim  had  not  been  sexually 
involved  with  defendant,  and  defendant 
failed  to  offer  any  evidence  to  contradict 
the  testimony.  Robinson  v.  State,  966  So. 
2d  209  (Miss.  Ct.  App.  2007),  writ  of  cer- 
tiorari dismissed  by  15  So.  3d  426,  2009 
Miss.  LEXIS  401  (Miss.  2009). 

Trial  court  did  not  err  by  den3ring  defen- 
dant's motions  for  judgment  notwith- 
standing the  verdict  and  for  a  new  trial 
after  he  was  convicted  of  rape,  kidnap- 
ping, and  armed  robbery  because  the  evi- 
dence, viewed  in  the  light  most  favorable 
to  the  prosecution,  showed  that:  (1)  defen- 
dant bound  the  victim  and  forcibly  raped 
her,  threatening  her  with  a  knife;  (2)  DNA 
testing  from  the  rape  kit  showed  the  pres- 
ence of  semen  but  no  sperm  in  the  victim's 
vagina,  consistent  with  a  male  donor  not 
reaching  ejaculation;  (3)  defendant  forced 
the  victim  into  her  car;  and  (4)  defendant 
forced  the  victim  to  make  an  ATM  with- 
drawal and  give  him  the  cash.  Taggart  v. 
State,  957  So.  2d  981  (Miss.  2007). 


Evidence  was  sufficient  to  convict  defen- 
dant of  rape  as:  (1)  the  victim  testified 
that  defendant  was  between  her  legs  and 
inside  of  her;  (2)  she  was  unable  to  get 
away  from  defendant  when  he  was  on  top 
of  her;  (3)  defendant  would  not  stop  when 
she  told  him  to;  (4)  although  defendant  did 
not  beat  her  during  the  attacks,  she  testi- 
fied that  he  forced  her  to  take  her  clothes 
off;  (5)  she  did  not  scream  because  she  was 
scared;  and  (6)  two  witnesses  testified 
that  defendant  "messed  with"  the  victim. 
Goodin  v.  State,  977  So.  2d  353  (Miss.  Ct. 
App.  2007),  affirmed  in  part  and  reversed 
in  part  by,  remanded  by  977  So.  2d  338, 
2008  Miss.  LEXIS  143  (Miss.  2008). 

In  a  statutory  rape  case  under  Miss. 
Code  Ann.  §  97-3-65(l)(b),  a  motion  for  a 
new  trial  was  properly  denied  because  the 
guilty  verdict  was  not  against  the  over- 
whelming weight  of  the  evidence;  the  vic- 
tim testified  regarding  penetration  by  de- 
fendant's penis,  defendant  admitted  to 
having  sex  with  the  victim,  and  the  vic- 
tim's story  was  corroborated  by  her 
friends,  and  defendant's  denials  at  trial 
were  the  only  evidence  supporting  his 
claim  that  the  two  did  not  have  sex.  Roles 
V.  State,  952  So.  2d  1043  (Miss.  Ct.  App. 
2007). 

Jury's  verdict  finding  defendant  guilty 
of  statutory  rape  was  not  against  the 
overwhelming  weight  of  the  evidence  and 
the  evidence  was  sufficient  to  convict  de- 
fendant of  statutory  rape  because,  inter 
alia:  (1)  the  victim  testified  that  she  was 
younger  than  14  when  defendant  had  sex 
with  her  on  several  occasions;  (2)  defen- 
dant was  44  years  old  when  the  rapes 
occurred  and  the  victim  was  12  so  there 
was  more  than  24  months  age  difference 
between  the  victim  and  defendant;  and  (3) 
the  victim's  mother  testified  that  she  saw 
defendant  have  sex  with  the  victim  sev- 
eral times;  thus,  the  trial  court  did  not 
abuse  its  discretion  when  it  overruled 
defendant's  motion  for  a  new  trial  or  for  a 
judgment  notwithstanding  the  verdict. 
Terrell  v.  State,  952  So.  2d  998  (Miss.  Ct. 
App.  2006). 

20.  — Corroborating  evidence. 

Defendant's  conviction  for  the  statutory 
rape  of  his  11 -year-old  daughter  was  sup- 
ported by  the  evidence  because  his  daugh- 
ter's testimony  that  he  raped  her  was 
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corroborated  by  the  medical  evidence;  al- 
though defendant  testified  that  he  had 
never  been  infected  with  trichomoniasis, 
that  statement  was  contradicted  by  his 
prior  admission  to  the  police  that  he  had, 
in  fact,  contracted  the  disease.  Powell  v. 
State,  49  So.  3d  166  (Miss.  Ct.  App.  2010). 

Jury's  verdict  convicting  defendant  of 
statutory  rape  was  not  so  contrary  to  the 
overwhelming  weight  of  the  evidence  that 
to  allow  it  to  stand  would  sanction  an 
unconscionable  injustice.  While  defendant 
raised  some  legitimate  concerns  about  the 
victim's  credibility,  her  testimony  was  cor- 
roborated by  a  friend's  testimony  and  com- 
pelling medical  evidence.  Grimes  v.  State, 
1  So.  3d  951  (Miss.  Ct.  App.  2009). 

In  a  statutory  rape  case  under  Miss. 
Code  Ann.  §  97-3-65(l)(b),  a  motion  for  a 
directed  verdict  was  properly  denied  be- 
cause the  evidence  was  sufficient  to  sup- 
port the  conviction  based  on  the  testimony 
of  the  victim,  her  friends,  and  several 
officers;  defendant  admitted  to  having  sex 
with  the  victim  during  a  police  interview, 
the  victim  stated  that  defendant  pen- 


etrated her  with  his  penis,  and  the  vic- 
tim's friends  saw  her  leave  with  defendant 
on  the  date  of  the  alleged  incident.  Roles  v. 
State,  952  So.  2d  1043  (Miss.  Ct.  App. 
2007). 

There  was  sufficient  evidence  to  support 
defendant's  conviction  of  forcible  rape  be- 
cause: (1)  the  victim  testified  that  the  sex 
was  forcible,  not  consensual;  (2)  the  victim 
called  the  police  immediately  after  defen- 
dant's departure;  (3)  the  victim  bore  inju- 
ries consistent  with  her  allegation  of  hav- 
ing been  forcibly  attacked;  (4)  all  of  the 
law  enforcement  officers  and  hospital  per- 
sonnel involved  observed  that  the  victim's 
injuries  were  fresh  and  that  she  was  upset 
and  anxious;  and  (5)  while  the  physician 
was  unable  to  discern  whether  the  vic- 
tim's vaginal  injuries  were  indicative  of 
forcible  sexual  intercourse,  he  never  testi- 
fied that  her  injuries  were  inconsistent 
with  rape.  Magee  v.  State,  966  So.  2d  173 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  en  banc  by  966  So.  2d  172,  2007 
Miss.  LEXIS  567  (Miss.  2007). 


ATTORNEY  GENERAL  OPINIONS 

A  defendant  charged  with  statutory  involve  any  use  of  force  or  violence, 
rape  is  ineligible  for  the  pretrial  interven-  Brewer,  July  28,  2006,  A.G.  Op.  06-0289. 
tion  program  even  if  the  facts  do  not 

RESEARCH  REFERENCES 

Law  Reviews.  Comment:  Eliminating  Rape  Laws,  76  Miss.  L.J.  1067,  Spring, 
Injustice:  Revising  Mississippi's  Statutory  2007. 

§  97-3-68.  Rape;  procedure  for  introducing  evidence  of  sexual 
conduct  of  complaining  witness;  "complaining  witness"  de- 
fined. 


JUDICIAL  DECISIONS 


2.  Sufficiency  of  evidence. 

Defendant's  conviction  for  statutory 
rape  was  not  contrary  to  the  overwhelm- 
ing weight  of  the  evidence  because  defen- 
dant was  on  sufficient  notice  of  the  statu- 
tory-rape charge,  the  jury  was  properly 
instructed  that  it  had  to  consider  each 
count  separately  and  that  it  had  to  find 
beyond  a  reasonable  doubt  that  defendant 
committed  the  statutory  rape  on  or  about 


the  date  charged,  and  the  circuit  court 
granted  an  alibi-defense  instruction,  but 
the  jury  rejected  it,  as  it  was  free  to  do;  the 
victim's  testimony  that  the  first  sexual 
encounter  occurred  on  July  30  and  that  it 
occurred  on  the  day  of  a  casino  trip  did  not 
necessarily  contradict  her  testimony  that 
the  casino  trip  took  place  either  July  30  or 
31,  the  circuit  court  instructed  that  the 
State  had  to  prove  beyond  a  reasonable 
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doubt  that  the  offense  charged  occurred 
"on  or  about  July  30,"  and  the  victim's 
testimony  was  sufficiently  specific  to 
prove  that  necessary  element.  Timmons  v. 
State,  44  So.  3d  1021  (Miss.  Ct.  App. 
2010),  writ  of  certiorari  denied  en  banc  by 
49  So.  3d  106,  2010  Miss.  LEXIS  517 
(Miss.  2010). 

When  the  victim  went  to  the  post  office 
at  night  to  check  her  mail,  a  man  placed  a 
gun  to  her  back,  told  her  he  needed  money, 
drove  to  an  ATM,  withdrew  money  from 


her  account,  and  then  raped  her;  the  vic- 
tim identified  defendant's  voice  as  belong- 
ing to  her  assailant  and  she  was  abso- 
lutely certain  that  he  was  the  man  who 
attacked  her.  Defendant's  fingerprints 
were  found  at  the  crime  scene,  he  did  not 
testify  at  trial,  and  the  only  defense  wit- 
ness did  not  provide  a  conclusive  alibi;  the 
evidence  was  sufficient  to  sustain  defen- 
dant's conviction  for  kidnapping,  rape, 
and  armed  robbery.  Burton  v.  State,  970 
So.  2d  229  (Miss.  Ct.  App.  2007). 


§  97-3-69.    Rape;  "chaste  character"  presumed;  uncorrobo- 
rated testimony  of  victim  insufficient. 


JUDICIAL  DECISIONS 


3.  Corroboration. 

There  was  sufficient  evidence  for  a  ra- 
tional trier  of  fact  to  find  defendant  guilty 
of  forcible  rape  because  the  victim's  testi- 
mony was  not  uncorroborated  since  the 
victim  she  was  able  to  describe  and  lead 
police  to  the  exact  location  of  where  the 
alleged  incident  had  occurred;  even  if  the 
victim's  testimony  had  been  uncorrobo- 
rated, her  testimony  was  not  discredited 


or  contradicted  by  credible  evidence  be- 
cause the  victim's  post-incident  behavior 
was  a  factor  for  the  jury  to  consider,  but 
her  actions  were  not  highly  unreasonable 
or  improbable.  Ben  v.  State,  95  So.  3d  1236 
(Miss.  Aug.  23,  2012),  writ  of  certiorari 
denied  by  133  S.  Ct.  1723,  185  L.  Ed.  2d 
788,  2013  U.S.  LEXIS  2589,  81  U.S.L.W. 
3555  (U.S.  2013). 


§  97-3-71.    Rape;  assault  with  intent  to  ravish. 

Cross  References  —  Mandatory  reporting  of  offense  under  this  section  relating  to 
rape  and  assault  with  intent  to  ravish  when  committed  by  an  adult  against  a  minor 
under  the  age  of  sixteen,  see  §  97-5-51. 


JUDICIAL  DECISIONS 


2.  Indictment. 

3.  Evidence. 

4.  — Corroboration. 

2.  Indictment. 

Defendant  was  charged  with  two  com- 
pleted acts  of  rape  under  Miss.  Code  Ann. 
§  97-3-65(4)(a),  and  the  reference  to  Miss. 
Code  Ann.  §  97-3-71,  which  dealt  with 
attempted  rape,  was  merely  a  scrivener's 
error  in  the  indictment,  and  any  reference 
to  Miss.  Code  Ann.  §  97-3-71  in  defen- 
dant's indictment  was  of  no  moment  as 
the  substance  of  the  indictment  clearly 
charged  defendant  with  forcible  rape  un- 
der Miss.  Code  Ann.  §  97-3-65;  thus,  de- 
fendant was  not  entitled  to  have  the  jury 


fix  his  sentence  upon  conviction  pursuant 
to  the  language  of  Miss.  Code  Ann.  §  97- 
3-71,  and  Miss.  Code  Ann.  §  97-3-65(4)(a) 
clearly  allowed  the  trial  court  to  fix  the 
penalty  in  the  event  that  the  jury  failed  to 
do  so.  Golden  v  State,  968  So.  2d  378 
(Miss.  2007),  writ  of  certiorari  dismissed 
by  977  So.  2d  343,  2008  Miss.  LEXIS  111 
(Miss.  2008). 

3.  Evidence. 

4.  — Corroboration. 

There  was  sufficient  evidence  for  a  ra- 
tional trier  of  fact  to  find  defendant  guilty 
of  forcible  rape  because  the  victim's  testi- 
mony was  not  uncorroborated  since  the 
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victim  she  was  able  to  describe  and  lead 
police  to  the  exact  location  of  where  the 
alleged  incident  had  occurred;  even  if  the 
victim's  testimony  had  been  uncorrobo- 
rated, her  testimony  was  not  discredited 
or  contradicted  by  credible  evidence  be- 
cause the  victim's  post-incident  behavior 


was  a  factor  for  the  jury  to  consider,  but 
her  actions  were  not  highly  unreasonable 
or  improbable.  Ben  v.  State,  95  So.  3d  1236 
(Miss.  Aug.  23,  2012),  writ  of  certiorari 
denied  by  133  S.  Ct.  1723,  185  L.  Ed.  2d 
788,  2013  U.S.  LEXIS  2589,  81  U.S.L.W. 
3555  (U.S.  2013). 


§  97-3-73.    Robbery;  definition. 


JUDICIAL  DECISIONS 


2.  Indictment. 

3.  Evidence. 

4.  Instructions. 

5.  Miscellaneous. 

6.  Sentence. 

2.  Indictment. 

Because  defendant's  indictment  failed 
to  charge  the  essential  elements  of  armed 
robbery,  the  circuit  court  lacked  subject 
matter  jurisdiction  over  the  offense  of 
armed  robbery,  but  the  indictment  prop- 
erly charged  defendant  with  the  crime  of 
simple  robbery;  however,  defendant's 
guilty  plea  was  involuntary  because  he 
was  not  informed  of  the  true  nature  and 
consequences  of  the  charge.  Garner  v. 
State,  944  So.  2d  934  (Miss.  Ct.  App. 

2006)  ,  writ  of  certiorari  dismissed  by  951 
So.  2d  563,  2007  Miss.  LEXIS  534  (Miss. 

2007)  . 

Because  the  information  did  not  suffi- 
ciently charge  defendant  with  armed  rob- 
bery, as  it  did  not  charge  the  overt  act  as 
the  display  of  a  weapon  by  another  perpe- 
trator and  then  the  shooting  of  the  victim, 
defendant's  armed  robbery  conviction,  the 
result  of  a  guilty  plea,  was  reversed;  how- 
ever, because  there  was  a  sufficient  charge 
of  simple  robbery,  if  not  for  the  word 
"attempt,"  the  court  affirmed  a  conviction 
of  robbery,  and  remanded  for  sentencing 
on  that  count.  Neal  v.  State,  936  So.  2d 
463  (Miss.  Ct.  App.  2006). 

3.  Evidence. 

Defendant's  conviction  for  robbery  was 
proper  because  the  sum  of  $1,200  was 
taken  from  the  store  and  two  store  clerks 
testified  that  defendant  demanded  that 
they  give  him  the  money  several  times. 
Defendant  ultimately  insisted  the  money 
be  given  to  him  or  the  clerks  would  not 


live  to  see  another  day;  both  clerks  were 
afraid  for  their  lives  due  to  defendant's 
threats.  Taylor  v.  State,  62  So.  3d  962 
(Miss.  2011). 

Conviction  for  robbery  under  Miss. 
Code  Ann.  §  97-3-73  was  not  against  the 
overwhelming  weight  of  the  evidence 
where  the  evidence  showed  that  appellant 
attacked  a  victim  and  took  her  cell  phone; 
moreover,  the  jury  inferred  intent  from 
appellant's  actions,  and  it  was  the  jury's 
job  to  determine  the  credibility  of  the 
witnesses.  Armstead  v.  State,  80  So.  3d 
112  (Miss.  Ct.  App.  2011),  writ  of  certiorari 
denied  en  banc  by  80  So.  3d  111,  2012 
Miss.  LEXIS  77  (Miss.  2012). 

Because  the  victim  was  aware  that  de- 
fendant was  attempting  to  take  the  vic- 
tim's rifle,  did  not  consent  to  defendant's 
taking  it,  and  let  go  of  the  victim's  end  of 
the  rifle  in  fear  of  being  shot,  the  evidence 
was  sufficient  to  prove  that  defendant's 
taking  of  the  rifle  was  effectuated  through 
violence,  as  required  by  Miss.  Code  Ann. 
§  97-3-73.  Davis  v.  State,  75  So.  3d  569 
(Miss.  Ct.  App.  2011),  writ  of  certiorari 
denied  by  76  So.  3d  169,  2011  Miss.  LEXIS 
583  (Miss.  2011). 

Defendant's  conviction  for  simple  rob- 
bery was  appropriate  because  there  was 
testimony  that  defendant  participated  in 
the  robbery,  that  he  gave  misleading  in- 
formation to  a  911  operator  about  the 
robber's  location,  and  a  sergeant  testifled 
that  defendant  had  deliberately  blocked 
the  sergeant's  pursuit  of  a  codefendant. 
Dora  V.  State,  61  So.  3d  226  (Miss.  Ct.  App. 
2011). 

Defendant's  conviction  for  simple  rob- 
bery was  appropriate  because  his  argu- 
ment that  the  charge  for  armed  robbery 
could  not  stand  because  a  codefendant  did 


2013  Supplement 


111 


§  97-3-73 


Crimes 


not  have  a  weapon  was  without  merit. 
During  the  trial,  defendant  made  a  motion 
for  a  directed  verdict  on  the  basis  that  the 
State  did  not  prove  that  the  codefendant 
had  a  weapon  and  the  trial  court  allowed 
the  case  to  proceed  on  the  lesser-included 
offense  of  simple  robbery,  which  was  an 
appropriate  action;  further,  the  jury  con- 
victed defendant  of  simple  robbery,  not 
armed  robbery.  Dora  v.  State,  61  So.  3d 
226  (Miss.  Ct.  App.  2011). 

Evidence  was  sufficient  to  convict  defen- 
dant of  simple  robbery  because  a  sand- 
wich shop  clerk  identified  defendant  from 
a  photographic  lineup,  and  defendant's 
wife  corroborated  the  clerk's  identification 
testimony  that  defendant  had  rough-look- 
ing hands,  a  gap  in  his  teeth,  and  spoke 
with  a  stutter.  Sanders  v.  State,  32  So.  3d 
1214  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari denied  by  42  So.  3d  24,  2010  Miss. 
LEXIS  433  (Miss.  2010). 

After  the  victim  stated  that  he  wanted 
to  have  sex  with  defendant's  sister,  defen- 
dant became  enraged,  picked  up  a  lead 
pipe,  walked  away  from  the  campsite,  told 
two  witnesses  that  he  was  going  to  kill  the 
victim,  returned  to  the  campsite  ten  min- 
utes later,  and  beat  the  victim  in  the  head 
repeatedly  with  the  pipe.  Defendant's  ad- 
mission that  he  took  the  victim's  keys  and 
truck  before  driving  to  Alabama  to  dispose 
of  the  body  was  sufficient  to  establish  the 
offense  of  robbery  under  Miss.  Code  Ann. 
§  97-3-73  as  the  underlying  felony  in  the 
capital  murder  case.  Woods  v.  State,  14  So. 
3d  767  (Miss.  Ct.  App.  2009). 

Defendant's  convictions  for  robbery  and 
capital  murder  were  appropriate  because, 
while  the  circuit  court  erred  in  allowing 
references  to  a  deceased  codefendant's 
statement  to  law  enforcement  to  corrobo- 
rate defendant's  statement,  the  violation 
of  defendant's  constitutional  right  to  con- 
front the  witness  was  harmless  since  the 
weight  of  the  evidence  was  overwhelming. 
Defendant's  own  statement  confessing  to 
robbing  the  victim  and  stabbing  him  in 
the  abdomen  with  a  screwdriver  was  en- 
tered into  evidence;  other  evidence  in- 
cluded an  officer's  and  sheriff's  recounting 
of  the  "treasure  hunt"  with  the  codefen- 
dant, where  they  traveled  to  various  areas 
and  retrieved  evidence  that  corroborated 
defendant's  statement  to  a  "T."  Singleton 
V.  State,  1  So.  3d  930  (Miss.  Ct.  App.  2008). 


Evidence  of  robbery  was  sufficient  be- 
cause it  established  that  the  defendant 
grabbed  the  victim  and  said,  "This  is  a 
robbery,  give  me  all  your  money";  he 
threatened  to  shoot  her,  cut  her  or  hit  her 
over  the  head  with  a  beer  bottle  if  she 
tried  to  get  away;  the  victim  identified 
defendant  as  her  assailant;  and  the  vic- 
tim's checkbook  was  recovered  from  defen- 
dant's vehicle  pursuant  to  a  search  war- 
rant. Scott  V.  State,  981  So.  2d  964  (Miss. 
2008). 

Defendant's  conviction  for  capital  mur- 
der while  in  the  commission  of  a  robbery 
was  appropriate  because  defendant  ad- 
mitted that  he  went  to  an  individual's 
house  with  the  intention  of  stealing  the 
victim's  personal  property  and  further  ad- 
mitted to  shooting  the  victim;  he  also 
admitted  that  the  crack  cocaine  at  issue 
was  stolen  from  the  victim.  The  only  dis- 
pute was  how  he  came  into  possession  of 
the  crack  cocaine  and  a  witness  testified 
that  after  shooting  the  victim,  defendant 
rolled  the  victim  over  and  picked  up  a  pill 
bottle.  Nelson  v.  State,  995  So.  2d  799 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  999  So.  2d  374,  2008  Miss. 
LEXIS  660  (Miss.  2008). 

Defendant's  conviction  for  robbery  was 
appropriate  because  the  evidence  indi- 
cated that  defendant  took  the  money  as  a 
quid  pro  quo  to  stop  beating  his  father; 
thus,  it  was  only  the  threat  of  a  continued 
beating  that  caused  the  father  to  hand 
over  the  money.  Downs  v.  State,  962  So.  2d 
1255  (Miss.  2007). 

Evidence  was  sufficient  to  convict  defen- 
dant of  robbery  when  the  gas  station  clerk 
identified  defendant  as  the  person  who 
came  into  the  station  and  asked  her  to 
hand  over  the  cash  in  the  drawer,  and  the 
clerk's  testimony  was  corroborated  by  an 
eyewitness  who  had  seen  defendant  at  the 
gas  station  before  and  after  the  robbery 
and  who  was  able  to  identify  defendant. 
Reed  v.  State,  956  So.  2d  1110  (Miss.  Ct. 
App.  2007). 

In  a  case  where  the  identity  of  two 
alleged  armed  robbery  victims  was  not 
placed  into  evidence,  there  was  insuffi- 
cient evidence  to  support  convictions  un- 
der Miss.  Code  Ann.  §  97-3-73  since  iden- 
tity was  an  essential  element  of  the  crime; 
although  the  victims  were  identified  in  the 
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indictment,  they  did  not  testify  at  trial, 
and  police  did  not  reveal  their  identities 
during  examination.  Carter  v.  State,  965 
So.  2d  705  (Miss.  Ct.  App.  2007). 

In  a  case  where  defendant  was  con- 
victed of  capital  murder  during  the  com- 
mission of  a  robbery  when  he  killed  his 
father  and  stole  his  father's  revolver  and 
car,  the  jury's  verdict  was  not  against  the 
overwhelming  weight  of  the  evidence  be- 
cause, inter  alia:  (1)  there  was  testimony 
that  placed  defendant  at  or  near  the  scene 
of  the  crime;  (2)  several  area  residents 
testified  to  hearing  loud  bangs  around  the 
time  defendant  was  at  the  scene  of  the 
crime,  and  to  hearing  a  car  door  slam, 
tires  squeal,  and  a  car  speed  off  from  the 
area  moments  after  hearing  the  unidenti- 
fied loud  bangs;  and  (3)  there  was  testi- 
mony that  the  revolver  found  at  the  scene 
of  defendant's  car  accident  belonged  to  his 
father.  Boone  v.  State,  964  So.  2d  512 
(Miss.  Ct.  App.  2006),  writ  of  certiorari 
denied  en  banc  by  964  So.  2d  508,  2007 
Miss.  LEXIS  515  (Miss.  2007). 

Sufficient  evidence  existed  to  convict 
defendant  of  Miss.  Code  Ann.  §  97-3-73  as 
the  jury  could  infer  felonious  intent  from 
the  circumstances  surrounding  the  crime, 
and  the  victim's  own  testimony  under  di- 
rect examination  established  that  defen- 
dant used  force  to  take  and  carry  away  the 
victim's  property.  Moore  v.  State,  942  So. 
2d  251  (Miss.  Ct.  App.  2006),  writ  of  cer- 
tiorari denied  by  942  So.  2d  164,  2006 
Miss.  LEXIS  757  (Miss.  2006). 

Where  a  bank  teller  testified  that  defen- 
dant went  through  the  bank  line,  placed  a 
knife  on  the  counter,  and  demanded 
money  from  two  tellers,  defendant  was 
indicted  for  armed  robbery  in  violation  of 
Miss.  Code  Ann.  §  97-3-79;  the  evidence 
was  sufficient  to  support  the  jury's  verdict 
convicting  him  of  the  lesser-included  of- 
fense of  robbery  under  Miss.  Code  Ann. 
§  97-3-73,  and  when  police  apprehended 
defendant  he  had  a  steak  knife  on  his 
person.  Wilson  v  State,  935  So.  2d  945 
(Miss.  2006),  writ  of  certiorari  denied  by 
549  U.S.  1348,  127  S.  Ct.  2047,  167  L.  Ed. 
2d  780,  2007  U.S.  LEXIS  4088,  75 
U.S.L.W.  3554  (2007). 

4.  Instructions. 

Three  defendants'  capital-murder  con- 
victions were  appropriate  because,  al- 


though a  limiting  instruction  given  to  the 
jury  regarding  confessions  by  defendants 
was  not  sufficient,  no  prejudice  or  mani- 
fest injustice  resulted  as  to  any  defendant; 
each  of  the  defendants  gave  sufficient  evi- 
dence of  his  individual  participation  in  the 
robbery  of  a  gun  store  in  his  separate 
statements  to  support  a  capital-murder 
charge.  Anderson  v.  State,  5  So.  3d  1088 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  171  (Miss.  2009),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  184  (Miss.  2009),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  177  (Miss.  2009). 

5.  Miscellaneous. 

Defendant's  guilty  plea  to  manslaugh- 
ter and  robbery  was  voluntary  because  he 
was  informed  of  the  elements  of  both 
offenses,  the  trial  court  assured  itself  that 
the  elements  had  been  explained  prior  to 
accepting  defendant's  guilty  plea,  and  the 
specific  elements  appeared  on  several 
documents  that  defendant  signed.  Neal  v 
State,  936  So.  2d  463  (Miss.  Ct.  App. 
2006). 

6.  Sentence. 

In  an  appeal  from  a  circuit  court's  sum- 
mary dismissal  of  his  motion  for  post- 
conviction relief  pursuant  to  Miss.  Code 
Ann.  §  99-39-11(2),  a  pro  se  inmate  ar- 
gued unsuccessfully  that  his  sentence  ille- 
gally exceeded  the  statutory  maximum 
under  Miss.  Code.  Ann.  §  97-3-73,  and 
therefore,  it  was  illegal  for  the  circuit 
court  to  institute  and  then  revoke  his 
post-release  supervision.  Since  the  in- 
mate's sentence  did  not  exceed  the  maxi- 
mum allowable  sentence  as  provided  for 
in  Miss.  Code  Ann.  §  97-3-75,  there  was 
no  merit  to  his  argument  that  because  his 
sentence  exceeded  the  time  allowed  by  the 
statute,  his  post-release  supervision  was 
not  illegally  instituted  and  revoked,  there 
was  no  merit  to  his  argument  that  he 
should  have  received  credit  for  the  time  he 
spent  on  post-release  supervision,  and, 
under  Miss.  Code  Ann.  §  47-7-37,  the  cir- 
cuit court  had  the  right  to  reimpose  the 
previously  suspended  12-year  sentence. 
Fluker  v.  State,  2  So.  3d  717  (Miss.  Ct. 
App.  2008). 
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§  97-3-75.    Robbery;  penalty. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Maximum  sentence. 

1.  In  general. 

Defendant's  15-year  prison  sentence  for 
strong  arm  robbery  was  not  disproportion- 
ate to  the  crime  because  the  sentence  was 
consistent  with  the  State's  recommenda- 
tion, which  defendant  acknowledged  prior 
to  entering  a  guilty  plea;  the  sentence  was 
also  within  the  statutory  limits.  Beamon 
V.  State,  9  So.  3d  376  (Miss.  2009). 

Explanations  given  to  defendant  about 
the  nature  of  the  charge,  the  possible 
sentences  and  other  consequences  of  the 
plea,  and  the  plea  bargaining  process  all 
pertained  to  armed  robbery,  not  to  simple 
robbery,  and  for  this  reason,  defendant's 
guilty  plea  was  not  voluntary  in  a  consti- 
tutional sense;  nor  was  defendant  accu- 
rately informed  of  the  consequences  of  a 
guilty  plea  to  robbery  where  the  maxi- 
mum sentence  for  armed  robbery  was  life 
if  fixed  by  the  jury.  Miss.  Code  Ann.  §  97- 
3-79,  and  the  maximum  sentence  for 
simple  robbery  was  15  years.  Miss.  Code 
Ann.  §  97-3-75;  when  defendant  evalu- 
ated the  state's  plea  recommendation  and 
made  his  decision  to  plead  guilty,  he  was 
under  the  erroneous  belief  that  he  could 
be  sentenced  to  life  imprisonment  were  he 
to  proceed  to  trial  and  be  found  guilty, 
when  in  fact  he  could  have  received  only 
15  years.  Garner  v.  State,  944  So.  2d  934 
(Miss.  Ct.  App.  2006),  writ  of  certiorari 
dismissed  by  951  So.  2d  563,  2007  Miss. 
LEXIS  534  (Miss.  2007). 

2.  Maximum  sentence. 

Defendant's  robbery  conviction  was  af- 
firmed because  (1)  counsel,  upon  finding 


no  arguable  appellate  issues,  complied 
with  Lindsey  and  Miss.  R.  App.  P.  28,  (2) 
defendant  filed  no  pro  se  brief,  and  (3)  an 
independent  review  of  the  record  showed 
no  arguable  appellate  issues,  as  defendant 
had  proper  notice  of  the  charge,  defen- 
dant's alibi  witness  testified  over  the 
State's  objection,  the  jury  was  instructed 
on  the  elements  of  robbery  and  the  State's 
burden,  the  evidence  was  sufficient,  and 
defendant's  sentence  was  within  the 
statutory  maximum  in  Miss.  Code  Ann. 
§  97-3-75.  Federick  v.  State,  109  So.  3d 
121  (Miss.  Ct.  App.  2012),  writ  of  certio- 
rari denied  by  109  So.  3d  567,  2013  Miss. 
LEXIS  97  (Miss.  2013). 

In  an  appeal  from  a  circuit  court's  sum- 
mary dismissal  of  his  motion  for  post- 
conviction relief  pursuant  to  Miss.  Code 
Ann.  §  99-39-11(2),  a  pro  se  inmate  ar- 
gued unsuccessfully  that  his  sentence  ille- 
gally exceeded  the  statutory  maximum 
under  Miss.  Code.  Ann.  §  97-3-73,  and 
therefore,  it  was  illegal  for  the  circuit 
court  to  institute  and  then  revoke  his 
post-release  supervision.  Since  the  in- 
mate's sentence  did  not  exceed  the  maxi- 
mum allowable  sentence  as  provided  for 
in  Miss.  Code  Ann.  §  97-3-75,  there  was 
no  merit  to  his  argument  that  because  his 
sentence  exceeded  the  time  allowed  by  the 
statute,  his  post-release  supervision  was 
not  illegally  instituted  and  revoked,  there 
was  no  merit  to  his  argument  that  he 
should  have  received  credit  for  the  time  he 
spent  on  post-release  supervision,  and, 
under  Miss.  Code  Ann.  §  47-7-37,  the  cir- 
cuit court  had  the  right  to  reimpose  the 
previously  suspended  12-year  sentence. 
Fluker  v.  State,  2  So.  3d  717  (Miss.  Ct. 
App.  2008). 
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§  97-3-77.    Robbery;  threat  to  injure  person  or  relative  at 
another  time. 

JUDICIAL  DECISIONS 


1.  Time  to  suspend  or  to  amend  sen- 

tence. 

2.  Sufficiency  of  evidence. 

1.  Time  to  suspend  or  to  amend  sen- 

tence. 

Defendant  did  not  receive  an  illegal 
sentence  where  defendant  failed  to  report 
and  when  defendant  then  appeared  before 
the  court  the  court  imposed  a  sentence  of 
20  years  for  robbery;  the  20-year  sentence 
was  one  that  could  have  been  imposed  at 
the  time  defendant  pled  guilty.  Adams  v. 
State,  954  So.  2d  1051  (Miss.  Ct.  App. 
2007). 

2.  Sufficiency  of  evidence. 

When  the  victim  went  to  the  post  office 
at  night  to  check  her  mail,  a  man  placed  a 


gun  to  her  back,  told  her  he  needed  money, 
drove  to  an  ATM,  withdrew  money  from 
her  account,  and  then  raped  her;  the  vic- 
tim identified  defendant's  voice  as  belong- 
ing to  her  assailant  and  she  was  abso- 
lutely certain  that  he  was  the  man  who 
attacked  her.  Defendant's  fingerprints 
were  found  at  the  crime  scene,  he  did  not 
testify  at  trial,  and  the  only  defense  wit- 
ness did  not  provide  a  conclusive  alibi;  the 
evidence  was  sufficient  to  sustain  defen- 
dant's conviction  for  kidnapping,  rape, 
and  armed  robbery.  Burton  v.  State,  970 
So.  2d  229  (Miss.  Ct.  App.  2007). 


§  97-3-79.    Robbery;  use  of  deadly  weapon. 


JUDICIAL  DECISIONS 


2.  Construction  and  application;  gener- 

ally 

3.  — Elements  of  robbery. 

5.    —  What  constitutes  deadly  weapon. 

7.  Indictment. 

8.  Evidence;  generally. 

9.  — Identification. 

10.  — Prior  to  other  offenses. 

12.  Sufficiency  of  evidence;  generally. 

13.  —  Exhibition  or  use  of  weapon. 

14.  Instructions;  generally. 
16.  — Lesser  offenses. 

18.  Conviction  of  lesser  offense. 

20.  Sentence. 

21.  Miscellaneous. 

22.  Double  jeopardy. 

2.  Construction  and  application;  gen- 

erally. 

3.  — Elements  of  robbery. 

In  a  case  in  which  defendant,  who  had 
pled  guilty  to  armed  robbery,  appealed  the 
dismissal  of  his  motion  for  post-conviction 
relief,  he  argued  unsuccessfully  that  the 


indictment  was  defective  because  Count 
IV  did  not  describe  the  personal  property 
that  was  allegedly  taken  from  the  victim. 
Miss.  Code  Ann.  §  97-3-79  did  not  suggest 
that  a  description  of  the  personal  property 
allegedly  taken  was  a  necessary  element 
of  the  crime.  Ewing  v.  State,  34  So.  3d  612 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  34  So.  3d  1176,  2010  Miss. 
LEXIS  245  (Miss.  2010). 

Factual  basis  existed  for  defendant's 
guilty  pleas  where  the  factual  summary 
expressed  by  the  State,  and  agreed  to  by 
defendant,  satisfied  all  elements  of  both 
crimes  of  manslaughter.  Miss.  Code  Ann. 
§  97-3-35,  and  armed  robbery.  Miss.  Code 
Ann.  §  97-3-79;  it  showed  that  defendant 
intended  to  take  the  victim's  automobile 
through  the  exhibition  of  a  deadly  weapon 
and  it  further  demonstrated  that  defen- 
dant did,  in  fact,  take  the  victim's  automo- 
bile by  shooting  the  victim  and  the  victim 
died  as  a  result  of  his  wounds.  Keith  v. 
State,  999  So.  2d  383  (Miss.  Ct.  App. 
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2008)  ,  writ  of  certiorari  denied  by  999  So. 
2d  852,  2009  Miss.  LEXIS  52  (Miss.  2009). 

5.  —  What  constitutes  deadly  weapon. 

Because  inmate  was  informed  by  the 
court,  prior  to  his  guilty  plea,  of  all  the 
elements  of  the  crime  of  robbery  with  a 
deadly  weapon  under  §  97-3-79,  and  that 
a  B.B.  gun  constituted  a  "deadly  weapon," 
his  claim  on  appeal  that  his  plea  was 
involuntary  and  unintelligent  was  with- 
out merit.  Cherry  v.  State,  24  So.  3d  1048 
(Miss.  Ct.  App.  2010). 

Although  a  knife  was  a  deadly  weapon 
that  qualified  to  sustain  a  plea  for  armed 
robbery,  a  judgment  was  remanded  for  a 
correction  where  it  incorrectly  showed 
that  an  inmate  used  a  firearm  instead. 
Hinton  v.  State,  947  So.  2d  979  (Miss.  Ct. 
App.  2006),  writ  of  certiorari  denied  by 
947  So.  2d  960,  2007  Miss.  LEXIS  94 
(Miss.  2007). 

7.  Indictment. 

In  a  case  in  which  defendant,  who  pled 
guilty  to  armed  robbery,  appealed  the  dis- 
missal of  his  motion  for  post-conviction 
relief,  he  argued  unsuccessfully  that  the 
indictment  was  defective  because  Count 
IV  charged  him  with  attempted  armed 
robbery,  not  armed  robbery.  Count  IV  ba- 
sically tracked  the  language  of  Miss.  Code 
Ann.  §  97-3-79,  but  it  included  the  phrase 
"attempt  to  take"  instead  of  using  the 
entire  phrase  of  "take  or  attempt  to  take; 
however,  because  the  act  of  armed  robbery 
was  complete  upon  the  attempt,  it  was 
immaterial  that  the  indictment  only 
charged  that  defendant  attempted  to  take 
the  personal  property  of  the  victim.  Ewing 
V.  State,  34  So.  3d  612  (Miss.  Ct.  App. 

2009)  ,  writ  of  certiorari  denied  by  34  So. 
3d  1176,  2010  Miss.  LEXIS  245  (Miss. 

2010)  . 

Defendant's  indictment  included  the 
relevant  language  from  Miss.  Code  Ann. 
§  97-3-79  and  the  evidence  clearly 
showed  that  the  armed  robbery  crimes 
were  based  on  the  same  act  or  transaction. 
Thus,  there  was  no  defect  in  the  indict- 
ment under  Miss.  Code  Ann.  §  99-7-2(1). 
Thomas  v.  State,  14  So.  3d  812  (Miss.  Ct. 
App.  2009). 

Indictment  sufficiently  charged  the  of- 
fense because  it  charged  that  defendant 
and  her  co-defendants  acted  with  the  in- 


tent to  steal  the  property  of  the  bank.  The 
indictment  also  charged  that  they  did  so 
by  exhibiting  and  firing  a  pistol  —  acts 
which  put  the  employees  of  the  bank  in 
fear  of  immediate  injury  to  their  persons. 
Glenn  v.  State,  996  So.  2d  148  (Miss.  Ct. 
App.  2008). 

In  an  armed  robbery  case,  there  was  a 
sufficient  factual  basis  for  the  plea  under 
Miss.  Unif.  Cir.  &  Cty  R.  8.04  based  on  a 
specific  indictment  that  alleged  that  de- 
fendant and  his  associate  took  property 
from  persons  at  a  bank,  and  they  were  in 
fear  of  immediate  injury  due  to  the  exhi- 
bition of  deadly  weapons;  after  a  reading 
of  the  indictment  during  the  plea  hearing, 
defendant  stated  that  he  committed  the 
crime.  Robinson  v.  State,  964  So.  2d  609 
(Miss.  Ct.  App.  2007). 

Because  defendant's  indictment  failed 
to  charge  the  essential  elements  of  armed 
robbery,  the  circuit  court  lacked  subject 
matter  jurisdiction  over  the  offense  of 
armed  robbery,  but  the  indictment  prop- 
erly charged  defendant  with  the  crime  of 
simple  robbery;  however,  defendant's 
guilty  plea  was  involuntary  because  he 
was  not  informed  of  the  true  nature  and 
consequences  of  the  charge.  Garner  v. 
State,  944  So.  2d  934  (Miss.  Ct.  App. 

2006)  ,  writ  of  certiorari  dismissed  by  951 
So.  2d  563,  2007  Miss.  LEXIS  534  (Miss. 

2007)  . 

Burglary  conviction  under  Miss.  Code 
Ann.  §  97-17-23  was  upheld  where  ac- 
quittal on  armed  robbery  charges,  brought 
under  Miss.  Code  Ann.  §  97-3-79,  did  not 
invoke  the  doctrine  of  merger  because  it 
was  not,  as  alleged,  impossible  for  defen- 
dant to  have  committed  the  armed  rob- 
bery without  first  committing  the  bur- 
glary. Smallwood  v.  State,  930  So.  2d  448 
(Miss.  Ct.  App.  2006). 

Because  the  information  did  not  suffi- 
ciently charge  defendant  with  armed  rob- 
bery, as  it  did  not  charge  the  overt  act  as 
the  display  of  a  weapon  by  another  perpe- 
trator and  then  the  shooting  of  the  victim, 
defendant's  armed  robbery  conviction,  the 
result  of  a  guilty  plea,  was  reversed;  how- 
ever, because  there  was  a  sufficient  charge 
of  simple  robbery,  if  not  for  the  word 
"attempt,"  the  court  affirmed  a  conviction 
of  robbery,  and  remanded  for  sentencing 
on  that  count.  Neal  v.  State,  936  So.  2d 
463  (Miss.  Ct.  App.  2006). 
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8.  Evidence;  generally. 

Defendant's  conviction  for  armed  rob- 
bery and  the  denial  of  his  motion  for  a  new 
trial  were  both  proper  because  the  appel- 
late court  failed  to  see  how  the  judge's 
decision  to  change  his  mind  and  sustain 
the  State's  objection  on  a  ground  not  speci- 
fied by  the  State  had  any  effect  on  defen- 
dant's trial.  Further,  the  exclusion  of  the 
victim's  testimony  concerning  the  officer's 
belief  as  to  the  victim's  intoxication  did 
not  affect  any  substantial  right  of  defen- 
dant, Miss.  R.  Evid.  103(a)(2).  McClendon 
V.  State,  17  So.  3d  184  (Miss.  Ct.  App. 
2009). 

Trial  court  did  not  abuse  its  discretion 
in  sustaining  the  hearsay  objection  as  to 
whether  anyone  stated  that  defendant  or 
his  accomplice  were  attempting  to  steal  a 
car  where  defendant  argued  that  the  tes- 
timony would  have  constituted  a  hearsay 
exception  as  to  the  declarant's  intent, 
plan,  or  motive  to  do  something  in  the 
future  under  Miss.  R.  Evid.  803(3);  how- 
ever, the  exclusion  of  that  testimony  was 
not  grounds  for  reversal  because  it  did  not 
affect  any  of  defendant's  substantial 
rights  as  it  was  not  necessary  to  his  de- 
fense. White  V.  State,  969  So.  2d  72  (Miss. 
Ct.  App.  2007),  writ  of  certiorari  denied  en 
banc  by  968  So.  2d  948,  2007  Miss.  LEXIS 
658  (Miss.  2007), 

9.  — Identification. 

Evidence  was  sufficient  to  support  de- 
fendant's armed  robbery  conviction  be- 
cause: (1)  the  victim  made  a  positive  pre- 
trial identification  of  defendant  when  she 
picked  his  picture  out  of  a  photographic 
lineup  three  days  after  the  robbery  oc- 
curred; (2)  an  accomplice  positively  iden- 
tified defendant  as  the  perpetrator;  (3)  the 
officer  told  the  jury  about  the  search  that 
was  conducted  at  defendant's  residence 
and  where  and  how  the  gun  was  found; 
and  (4)  the  accomplice  stated  that  defen- 
dant owned  a  gun.  Trammell  v.  State,  62 
So.  3d  424  (Miss.  Ct.  App.  2011). 

Trial  court  did  not  err  in  denying  defen- 
dant's motion  to  suppress  a  robbery  vic- 
tim's pretrial  identification  of  him  there 
was  substantial  credible  evidence  sup- 
porting the  trial  court's  ruling  that  there 
was  not  a  substantial  likelihood  of  irrepa- 
rable misidentification  when  a  six-pack 
photographic  lineup  was  not  impermissi- 


bly suggestive,  the  victim  had  ample  op- 
portunity to  view  defendant  at  the  time  of 
the  crime,  and  from  her  testimony,  it  was 
clear  that  the  victim  paid  a  great  deal  of 
attention  to  defendant;  throughout  the 
case,  including  pretrial  identification,  the 
victim  never  wavered  in  her  identification 
of  defendant  as  her  attacker,  and  she  gave 
a  detailed  description  of  defendant,  iden- 
tified him  from  two  photographs  without 
hesitating,  and  positively  identified  him 
during  trial  more  than  once.  Williams  v. 
State,  40  So.  3d  630  (Miss.  Ct.  App.  2010). 

Although  a  show-up  identification  was 
inappropriate  where  the  defendant  was 
already  in  custody  and  the  eyewitness  was 
not  grievously  injured  nor  was  there  any 
threat  that  he  was  unavailable  for  a  later 
line-up,  the  trial  court  did  not  err  in 
failing  to  suppress  evidence  of  the 
show-up  identification  where  the  eyewit- 
ness had  an  excellent  opportunity  to  view 
the  defendant  during  the  robbery  and  had 
made  the  identification  within  24  hours  of 
the  robbery.  Outerbridge  v.  State,  947  So. 
2d  279  (Miss.  2006). 

10.  — Prior  to  other  offenses. 

Corroborated  testimony  indicated  that 
the  incident  began  as  a  demand  by  defen- 
dant and  his  accomplice  for  the  victim  to 
give  them  some  money,  and  the  testimony 
also  indicated  that  when  the  victim  re- 
fused to  hand  over  any  money,  defendant 
and  his  accomplice  threatened  the  victim, 
attacked  him  with  weapons,  and  left  his 
unconscious  body  on  the  street;  there  was 
sufficient  evidence  from  which  the  jury 
could  find  the  necessary  elements  of  rob- 
bery, and  the  circuit  court  did  not  err  in 
den3ring  defendant's  motion  for  a  directed 
verdict.  Ames  v.  State,  17  So.  3d  130  (Miss. 
Ct.  App.  2009),  writ  of  certiorari  denied  by 
17  So.  3d  99,  2009  Miss.  LEXIS  433  (Miss. 
2009). 

12.  Sufficiency  of  evidence;  generally. 

Conviction  for  armed  robbery  was  not 
contrary  to  the  weight  of  the  evidence.  An 
eyewitness  testified  that  defendant  stole  a 
gun  and  backpack  from  the  victim,  the 
jury  could  draw  the  reasonable  inference 
from  the  evidence  that  defendant  had  mo- 
tive to  rob  the  victim,  and  the  victim 
testified  that  defendant  placed  a  gun  at 
the  back  of  the  victim's  head.  Renfro  v. 
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State,  —  So.  2d  — ,  2013  Miss.  LEXIS  150 
(Miss.  Apr.  11,  2013). 

Defendant's  conviction  for  armed  rob- 
bery was  proper,  as  an  eyewitness  identi- 
fied defendant,  clothes  matching  those 
worn  by  a  robber  on  a  surveillance  video 
were  found  at  defendant's  home,  and  de- 
fendant confessed.  Pinkston  v.  State,  50 
So.  3d  1027  (Miss.  Ct.  App.  2010). 

Defendant's  conviction  for  robbery  by 
use  of  a  deadly  weapon  was  appropriate 
because  the  evidence  was  sufficient.  There 
were  surveillance  videos  documenting 
both  of  defendant's  visits  to  the  gas  sta- 
tion; the  jury  heard  the  codefendants  tes- 
tify that  defendant  was  involved  with  the 
planning  and  execution  of  the  robbery, 
which  included  testimony  that  defendant 
was  the  lookout  and  that  he  was  supposed 
to  wave  his  hand  if  it  was  clear  to  rob  the 
clerk;  and  surveillance  video  showed  de- 
fendant waiving  his  hand  shortly  before 
the  clerk  was  robbed.  Pritchett  v.  State,  32 
So.  3d  545  (Miss.  Ct.  App.  2010). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  robbery  because 
defendant  pointed  a  gun  at  the  victim  and 
demanded  money,  which  he  ultimately 
got;  the  verdict  was  not  against  the  over- 
whelming weight  of  the  evidence  because 
the  victim  consistently  identified  defen- 
dant as  her  attacker.  Williams  v.  State,  40 
So.  3d  630  (Miss.  Ct.  App.  2010). 

There  was  sufficient  evidence  to  convict 
defendant  of  three  counts  of  armed  rob- 
bery. The  jury  was  presented  with  testi- 
mony and  evidence  that  defendant  feloni- 
ously took  money  from  three  victims, 
against  their  will,  by  putting  each  man  in 
fear  of  immediate  injury  by  the  exhibition 
of  a  deadly  weapon,  i.e.,  the  gun.  A  ratio- 
nal jury  could  have  found  the  essential 
elements  of  armed  robbery  beyond  a  rea- 
sonable doubt.  Johnson  v.  State,  29  So.  3d 
738  (Miss.  2009). 

Defendant's  convictions  for  house  bur- 
glary, aggravated  assault,  armed  robbery, 
and  auto  theft  were  proper  because  the 
evidence  was  sufficient.  In  part,  defendant 
severely  beat  the  victim,  demanded  that 
she  give  him  her  purse,  and  then  took  her 
purse,  a  gun,  and  a  set  of  keys  to  the 
victim's  vehicle.  The  victim  later  identi- 
fied defendant,  based  upon  her  own  inde- 
pendent recollection,  in  a  photographic 


hneup.  Brunner  v  State,  37  So.  3d  645 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  36  So.  3d  455,  2010  Miss.  LEXIS 
323  (Miss.  2010). 

Evidence,  including  photographic  proce- 
dure used  to  identify  defendant  and  testi- 
mony of  two  victims  that  they  were  placed 
in  fear  of  immediate  injury  as  a  gun  was 
pointed  at  each  of  them  in  order  to  induce 
them  to  hand  over  money  from  each  of 
their  case  registers,  was  sufficient  to  con- 
vict defendant  of  two  counts  of  armed 
robbery  in  violation  of  Miss.  Code  Ann. 
§  97-3-79.  Conner  v.  State,  26  So.  3d  383 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  24  So.  3d  1038,  2010  Miss. 
LEXIS  36  (Miss.  2010). 

In  defendant's  trial  on  a  charge  of  capi- 
tal murder,  the  court  rejected  defendant's 
claim  that  the  prosecution  failed  to  pro- 
duce evidence  sufficient  to  convict  him  of 
the  underlying  felony  of  robbery  because 
defendant's  possession  of  the  deceased  vic- 
tim's wallet  created  a  reasonable  infer- 
ence that  the  property  was  stolen;  the 
State's  theory  of  the  case  was  that  defen- 
dant went  back  to  the  motel  where  he  and 
the  victim  had  been  sta5ring  to  get  back 
what  was  rightfully  his-the  money  in  the 
victim's  wallet,  and  the  evidence,  al- 
though circumstantial,  supported  this 
theory.  During  the  State's  case-in-chief, 
evidence  was  presented  to  establish  that, 
after  defendant  left  the  motel  earlier  in 
the  day,  the  victim  feared  his  return,  and 
when  defendant  did  return  and  was  un- 
able to  access  the  room,  a  motel  employee 
told  him  that  the  door  was  locked  from  the 
inside;  additional  evidence  was  presented 
that  defendant  had  received  a  significant 
amount  of  money  from  his  mother  for  a 
business  that  he  planned  to  start  and  that 
defendant  was  supporting  the  victim  and 
was  the  source  of  the  cash  found  inside 
her  wallet.  Goff  v.  State,  14  So.  3d  625 
(Miss.  2009),  modified  by  2009  Miss. 
LEXIS  406  (Miss.  Aug.  27,  2009),  writ  of 
certiorari  denied  by  559  U.S.  944,  130  S. 
Ct.  1513,  176  L.  Ed.  2d  122,  2010  U.S. 
LEXIS  1251,  78  U.S.L.W.  3480  (2010). 

Sufficient  evidence  existed  to  support 
defendant's  conviction  for  capital  murder 
when  the  evidence  showed  defendant  was 
angry  with  the  victim  about  his  employ- 
ment arrangement  with  the  victim;  defen- 
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dant's  girlfriend  testified  that  defendant 
took  the  victim's  money,  credit  cards,  and 
car  keys  during  the  course  of  the  murder. 
Lima  V.  State,  7  So.  3d  903  (Miss.  2009). 

Evidence  was  sufficient  to  support  de- 
fendant's convictions  of  murder  and 
armed  robbery  where  defendant's  com- 
panions testified  that  they  accompanied 
defendant  to  the  victim's  home  seeking 
employment;  that  the  victim  told  them 
that  they  could  spend  the  night  rather 
than  driving  all  the  way  home;  that  defen- 
dant told  them  that  he  was  going  to  rob 
the  victim;  that  defendant  headed  toward 
the  victim's  bedroom  after  the  victim  re- 
tired; that  as  his  companions  left  the 
home,  they  heard  gunshots  coming  from 
the  bedroom  and  that  one  looked  back  and 
saw  defendant  taking  the  victim's  wallet 
out  of  his  pocket;  and  that  defendant 
jumped  into  their  vehicle  as  they  were 
departing  and  he  had  blood  on  him  and 
was  carrying  a  gun.  Further  evidence  was 
justified  defendant's  conviction  was  testi- 
mony that  defendant  was  angry  wHh  the 
victim  for  docking  his  pay  after  finding 
him  sleeping  on  the  job  and  the  testimony 
of  defendant's  brother  that  defendant  ad- 
mitted commission  of  the  offenses.  Lewis 
V.  State,  997  So.  2d  1001  (Miss.  Ct.  App. 
2009). 

Trial  court  did  not  err  in  denying  a 
defendant's  motions  for  a  directed  verdict 
and  a  judgment  notwithstanding  the  ver- 
dict because  the  evidence  was  sufficient  to 
support  a  conviction  of  three  counts  of 
armed  robbery,  under  Miss.  Code  Ann. 
§  97-3-79,  where  the  defendant  took 
money  from  an  illegal  dice  game  at  gun- 
point in  an  amount  that  was  more  than 
what  he  claimed  rightfully  belonged  to 
him.  Croft  v.  State,  992  So.  2d  1151  (Miss. 
2008). 

Evidence  was  sufficient  to  sustain  a 
conviction  for  attempted  armed  robbery 
because  defendant  disguised  himself  as  a 
woman,  entered  the  bank  with  his  co- 
defendants,  and  shuffled  around  ner- 
vously as  another  defendant  attempted  to 
hold  up  the  teller  with  a  handgun,  all  the 
while  shielding  his  face  from  view.  There- 
after, defendant  was  caught  attempting  to 
escape  from  the  abandoned  safe  house  and 
he  was  still  wearing  the  same  women's 
skirt  that  he  wore  during  the  attempted 


robbery  Glenn  v.  State,  996  So.  2d  148 
(Miss.  Ct.  App.  2008). 

Motion  for  a  new  trial  was  properly 
denied  in  an  armed  robbery  case  under 
Miss.  Code  Ann.  §  97-3-79  because  the 
verdict  was  not  so  contrary  to  the  over- 
whelming weight  of  the  evidence  that  it 
amounted  to  an  unconscionable  injustice 
where  a  victim  identified  defendant  as  the 
man  who  approached  her  in  a  store  park- 
ing lot,  demanded  money,  and  tried  to  stab 
her.  The  victim  testified  that  the  parking 
lot  was  well  lit,  the  victim  had  a  lengthy 
encounter  with  defendant,  she  positively 
identified  him  from  a  photo  lineup  and 
later  at  trial,  and  a  car  matching  the 
description  given  by  the  victim  and  regis- 
tered to  defendant's  sister  was  located 
nearby;  moreover,  the  conviction  was  still 
proper,  even  if  the  State  was  unable  to 
prove  that  defendant  obtained  money 
from  the  victim.  Lafont  v.  State,  9  So.  3d 
1143  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  12  So.  3d  531,  2009  Miss. 
LEXIS  236  (Miss.  2009). 

Evidence  was  sufficient  to  convict  defen- 
dant of  armed  robbery  because  (1)  two 
eyewitnesses  stated  that  they  gave  defen- 
dant a  ride  to  the  casino  on  the  evening  of 
the  robbery  and  that  he  returned  shortly 
thereafter  with  a  woman's  purse;  (2)  they 
saw  him  go  through  the  contents  of  the 
purse,  pull  out  a  cash  voucher,  and  then 
throw  the  purse  out  the  window;  (3)  the 
victim  was  able  to  identify  defendant  as 
the  man  who  robbed  her  of  her  purse  at 
gunpoint;  (4)  the  victim  stated  that  there 
was  a  cash  voucher  in  her  purse;  and  (5) 
two  police  officers  testified  that  defendant 
confessed  to  robbing  the  victim  at  a  ca- 
sino; thus,  defendant's  motion  for  a  judg- 
ment notwithstanding  the  verdict  was 
properly  denied.  Carey  v.  State,  4  So.  3d 
370  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  114  (Miss.  2009). 

Defendant's  motion  for  a  new  trial  was 
properly  denied  where  the  evidence  was 
sufficient  to  convict  defendant  of  armed 
robbery.  Miss.  Code  Ann.  §  97-3-79;  wit- 
ness testimony  identified  defendant  as 
one  of  the  co-participants  in  the  armed 
robbery  and  the  accomplice  testimony  was 
reasonable  and  not  improbable  or  self- 
contradictory.  Dorsey  v.  State,  986  So.  2d 
1080  (Miss.  Ct.  App.  2008). 
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Evidence  was  sufficient  to  sustain  de- 
fendant's conviction  for  armed  robbery  be- 
cause the  State  presented  eyewitness  tes- 
timony of  the  armed  robbery  and  a 
positive  identification  of  defendant  as  the 
perpetrator.  The  testimony  of  the  store 
clerk  was  consistent  with  the  evidence  in 
the  surveillance  tape  and  photographs. 
Jones  V  State,  993  So.  2d  386  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  by 
997  So.  2d  924,  2008  Miss.  LEXIS  503 
(Miss.  2008). 

Where  defendant  and  his  cohort  had 
been  riding  around  discussing  ways  to 
make  money,  they  approached  the  victims' 
house,  knocked  on  the  door,  made  up  a 
story  about  running  out  of  gas,  then  shot 
two  victims,  and  fled  the  house  when  one 
of  the  victims'  did  not  go  down  after  being 
shot  multiple  times.  The  State  proved  the 
essential  elements  of  armed  robbery  in 
violation  of  Miss.  Code  Ann.  §  97-3-79. 
Hughes  V.  State,  983  So.  2d  270  (Miss. 
2008),  writ  of  certiorari  denied  by  555  U.S. 
1052,  129  S.  Ct.  633,  172  L.  Ed.  2d  620, 
2008  U.S.  LEXIS  8544,  77  U.S.L.W.  3324 
(2008). 

There  was  sufficient  evidence  to  prove 
defendant  committed  armed  robbery 
where  witnesses  testified  that  a  store 
manager  had  a  purse  and  bank  deposits  in 
her  hand  when  the  suspect  snatched  them 
and  ran  away,  that  they  interpreted  the 
suspect's  comments,  such  as  telling  them 
not  to  move  and  not  to  be  a  hero,  as 
threats,  and  that  they  were  afraid;  fur- 
ther, the  suspect  was  wearing  a  mask,  was 
dressed  all  in  black,  and  displayed  a  knife, 
and  officers  tracked  defendant's  scent 
around  the  rear  of  a  building,  discovered 
defendant  lying  on  the  ground  in  the 
woods  in  the  same  spot  as  the  bank  bags. 
Denman  v.  State,  964  So.  2d  620  (Miss.  Ct. 
App.  2007). 

Although  victims  could  not  positively 
identify  defendant  as  a  second  gunman 
who  entered  their  apartment,  they  were 
able  to  provide  police  with  a  description,  a 
stocking  cap,  clothing,  and  a  gun;  a  rea- 
sonable jury  could  have  found  defendant 
guilty  of  burglary  and  robbery  beyond  a 
reasonable  doubt.  Gujrton  v.  State,  962  So. 
2d  722  (Miss.  Ct.  App.  2007). 

Trial  court  did  not  err  by  denying  defen- 
dant's motions  for  judgment  notwith- 


standing the  verdict  and  for  a  new  trial 
after  he  was  convicted  of  rape,  kidnap- 
ping, and  armed  robbery  because  the  evi- 
dence, viewed  in  the  light  most  favorable 
to  the  prosecution,  showed  that:  (1)  defen- 
dant bound  the  victim  and  forcibly  raped 
her,  threatening  her  with  a  knife;  (2)  DNA 
testing  from  the  rape  kit  showed  the  pres- 
ence of  semen  but  no  sperm  in  the  victim's 
vagina,  consistent  with  a  male  donor  not 
reaching  ejaculation;  (3)  defendant  forced 
the  victim  into  her  car;  and  (4)  defendant 
forced  the  victim  to  make  an  ATM  with- 
drawal and  give  him  the  cash.  Taggart  v. 
State,  957  So.  2d  981  (Miss.  2007). 

In  an  armed  robbery  case,  where  defen- 
dant challenged  the  weight  of  the  evi- 
dence in  his  motion  for  a  new  trial,  the 
evidence  showed  that:  (1)  there  was  de- 
tailed evidence  from  several  sources  es- 
tablishing that  three  masked  men  effectu- 
ated a  robbery  of  a  store  by  threatening 
the  cashier  with  a  gun;  (2)  defendant  was 
identified  as  the  gunman  by  his  two  ac- 
complices; and  (3)  defendant's  general  de- 
scription was  consistent  with  the  descrip- 
tion of  the  gunman  given  by  the  cashier; 
thus,  the  evidence  did  not  preponderate  so 
heavily  against  the  verdict  that  an  uncon- 
scionable injustice  would  result  without  a 
new  trial  and  defendant's  motion  for  a 
new  trial  was  properly  denied.  Evans  v. 
State,  957  So.  2d  430  (Miss.  Ct.  App. 
2007). 

Evidence  was  sufficient  to  convict  defen- 
dant of  armed  robbery  under  Miss.  Code 
Ann.  §  97-3-79  because:  (1)  while  the  vic- 
tim never  testified  that  he  was  afraid  or  in 
fear,  the  evidence  enabled  a  jury  to  find 
beyond  a  reasonable  doubt  that  he  antici- 
pated that  personal  injury  would  result  if 
he  did  not  follow  defendant's  instructions; 
(2)  the  victim  acknowledged  that  during 
the  robbery  he  was  nervous  and  worried 
about  how  his  friends  and  relatives  would 
fare  without  him;  (3)  an  accomplice  testi- 
fied that,  after  a  shot  was  fired,  the  victim 
prayed  for  forgiveness  for  his  sins;  and  (4) 
the  victim  behaved  compliantly  when 
threatened  with  the  gun.  Evans  v.  State, 
957  So.  2d  430  (Miss.  Ct.  App.  2007). 

Defendant's  convictions  for  murder, 
armed  robbery,  and  shooting  into  an  occu- 
pied dwelling  were  appropriate  because 
the  evidence  was  sufficient:  two  witnesses 
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testified  to  seeing  defendant  shoot  the 
victim;  a  witness  further  testified  to  ob- 
serving defendant  removing  the  victim's 
clothing  and  wallet;  and  a  female  testified 
to  a  shot  being  fired  through  her  front 
door  at  approximately  the  time  that  the 
victim  was  shot.  Conner  v.  State,  971  So. 
2d  630  (Miss.  Ct.  App.  2007),  writ  of  cer- 
tiorari denied  by  973  So.  2d  244,  2007 
Miss.  LEXIS  682  (Miss.  2007). 

Under  Miss.  Code  Ann.  §  97-3-79,  the 
essential  elements  of  armed  robbery  in- 
cluded: (1)  a  felonious  taking  or  attempt  to 
take;  (2)  from  the  person  or  from  the 
presence;  (3)  the  personal  property  of  an- 
other; (4)  against  his  will;  (5)  by  violence 
to  his  person  or  by  putting  such  person  in 
fear  of  immediate  injury  to  his  person  by 
the  exhibition  of  a  deadly  weapon;  defen- 
dant's admission  to  accomplishing  what 
the  state  intended  to  prove  at  trial  was  a 
sufficient  factual  basis  for  the  trial  judge 
to  accept  defendant's  guilty  plea  for  the 
crime  of  armed  robbery.  Gladney  v.  State, 
963  So.  2d  1217  (Miss.  Ct.  App.  2007). 

Defendant  and  his  accomplice  had  con- 
summated the  act  of  armed  robbery  before 
they  decided  to  return  defendant's  prop- 
erty to  him  because  the  offense  was  com- 
plete when  they  attempted  the  offense; 
thus,  defendant  was  not  entitled  to  a  di- 
rected verdict,  a  peremptory  instruction, 
or  a  judgment  notwithstanding  the  ver- 
dict because  abandonment  could  not  occur 
after  the  crime  had  taken  place.  White  v. 
State,  969  So.  2d  72  (Miss.  Ct.  App.  2007), 
writ  of  certiorari  denied  en  banc  by  968 
So.  2d  948,  2007  Miss.  LEXIS  658  (Miss. 
2007). 

There  was  sufficient  evidence  to  uphold 
a  conviction  for  conspiracy  to  commit 
armed  robbery  under  Miss.  Code  Ann. 
§  97-1-1  where  the  evidence  showed  that 
defendant  was  in  a  casino  with  the  other 
perpetrators,  he  stood  behind  one  of  them 
as  a  robbery  took  place,  he  ran  out  with 
them,  and  he  received  a  portion  of  stolen 
money.  Quawrells  v  State,  938  So.  2d  370 
(Miss.  Ct.  App.  2006). 

Defendant's  conviction  for  armed  rob- 
bery was  proper  because  a  store  supervi- 
sor identified  defendant  from  the  surveil- 
lance tape  of  the  robbery,  an  employee  and 
his  friend  identified  the  jacket  that  defen- 
dant was  wearing  as  the  one  the  robber 


was  wearing,  and  defendant  was  appre- 
hended with  the  exact  items  stolen  from 
the  store  as  well  as  a  gun.  McFarland  v. 
State,  936  So.  2d  960  (Miss.  Ct.  App. 
2006). 

In  a  capital  murder  case,  the  evidence 
was  sufficient  to  sustain  the  underlying 
armed  robbery  because  a  witness  testified 
that  two  males  wearing  ski  masks  and 
gloves  and  brandishing  pistols  entered  the 
store,  pointed  their  guns  at  the  witness 
and  the  victim,  ordered  them  to  hand  over 
the  money,  and  the  victim  was  shot  and 
killed  during  the  robbery.  Duncan  v.  State, 
939  So.  2d  772  (Miss.  2006). 

13.  —  Exhibition  or  use  of  weapon. 

Defendant's  conviction  for  attempted 
armed  robbery  was  supported  by  the  evi- 
dence because  the  jury  was  presented 
with  testimony  and  evidence  that  defen- 
dant attempted  to  feloniously  take  money 
from  the  victims  against  their  will  by 
putting  them  in  fear  of  immediate  injury 
by  the  exhibition  of  a  deadly  weapon,  i.e., 
a  gun.  Tugle  v  State,  68  So.  3d  691  (Miss. 
Ct.  App.  2010),  writ  of  certiorari  denied  by 
69  So.  3d  767,  2011  Miss.  LEXIS  416 
(Miss.  2011),  dismissed  by  2013  U.S.  Dist. 
LEXIS  64383  (N.D.  Miss.  May  6,  2013). 

Defendant's  conviction  for  armed  rob- 
bery and  the  denial  of  his  motion  for  a  new 
trial  were  both  proper  because  his  argu- 
ment that  he  was  only  trying  to  get  the 
money  that  he  was  owed  was  of  no  avail 
since  there  was  no  proposition  that  if  a 
man  collected  a  debt  by  force  and  threats, 
that  he  would  not  be  guilty  of  robbery. 
Additionally,  defendant  admitted  to  pull- 
ing out  a  gun  and  pointing  it  at  the  victim. 
McClendon  v.  State,  17  So.  3d  184  (Miss. 
Ct.  App.  2009). 

Defendant's  actions  of  entering  the  vic- 
tim's home  with  a  concealed  pistol  and 
shooting  him  once  he  learned  that  his 
accomplice  failed  to  complete  the  robbery 
more  than  satisfied  the  requisite  showing 
of  an  overt  act  in  furtherance  of  his  intent 
to  rob  the  victim;  there  was  abundant 
proof  that  defendant  possessed  the  intent 
to  rob  the  victim  by  placing  him  in  fear 
through  the  exhibition  of  a  deadly 
weapon.  The  evidence  was  sufficient  to 
support  defendant's  conviction  for  at- 
tempted armed  robbery  and  conspiracy  to 
commit  armed  robbery  under  Miss.  Code 
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Ann.  §  97-3-79.  Wallace  v.  State,  9  So.  3d 
433  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  12  So.  3d  531,  2009  Miss. 
LEXIS  223  (Miss.  2009). 

Evidence  was  sufficient  to  convict  defen- 
dant of  armed  robbery  where  a  bank  teller 
testified  that  she  believed  that  defendant 
had  a  weapon,  that  his  note  indicated  that 
he  had  a  gun,  and  that  she  was  in  fear  for 
her  life.  Lyons  v  State,  942  So.  2d  247 
(Miss.  Ct.  App.  2006),  writ  of  certiorari 
denied  by  957  So.  2d  1004,  2007  Miss. 
LEXIS  269  (Miss.  2007). 

Defendant's  motion  for  judgment  not- 
withstanding the  verdict  was  properly  de- 
nied because  a  reasonable  jury  could  have 
found  from  the  bank  teller's  testimony 
that  defendant  exhibited  a  deadly  weapon 
during  the  robbery,  even  though  no  gun 
was  recovered  when  defendant  was  de- 
tained minutes  after  the  robbery  and  no 
gun  was  visible  on  the  videotape  of  the 
robbery  Clayton  v.  State,  946  So.  2d  796 
(Miss.  Ct.  App.  2006),  writ  of  certiorari 
dismissed  by  947  So.  2d  960,  2007  Miss. 
LEXIS  64  (Miss.  2007). 

Trial  court  did  not  err  in  den3dng  defen- 
dant's motion  for  a  directed  verdict  where 
a  jury  heard  defendant  admit  to  using  a 
pellet  gun  in  order  to  rob  a  clerk  at  a  store 
of  money,  cigarettes,  and  a  car;  there  was 
testimony  that  a  pellet  gun  could  inflict 
serious  bodily  injury;  therefore,  there  was 
sufficient  evidence  to  support  his  armed 
robbery  conviction.  Thomas  v.  State,  936 
So.  2d  964  (Miss.  Ct.  App.  2006). 

14.  Instructions;  generally. 

Three  defendants'  capital-murder  con- 
victions were  appropriate  because,  al- 
though a  limiting  instruction  given  to  the 
jury  regarding  confessions  by  defendants 
was  not  sufficient,  no  prejudice  or  mani- 
fest injustice  resulted  as  to  any  defendant; 
each  of  the  defendants  gave  sufficient  evi- 
dence of  his  individual  participation  in  the 
robbery  of  a  gun  store  in  his  separate 
statements  to  support  a  capital-murder 
charge.  Anderson  v.  State,  5  So.  3d  1088 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  171  (Miss.  2009),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  184  (Miss.  2009),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  177  (Miss.  2009). 


Defendant  and  his  accomplice  had  con- 
summated the  act  of  armed  robbery  before 
they  decided  to  return  defendant's  prop- 
erty to  him  because  the  offense  was  com- 
plete when  they  attempted  the  offense; 
thus,  defendant  was  not  entitled  to  a  jury 
instruction  on  abandonment  of  the  offense 
because  it  was  already  completed.  White 
V.  State,  969  So.  2d  72  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  denied  en  banc  by 
968  So.  2d  948,  2007  Miss.  LEXIS  658 
(Miss.  2007). 

16.  — Lesser  offenses. 

Defendant  pointed  to  no  evidence  by 
which  a  jury  could  find  him  not  guilty  of 
armed  robbery  and  yet  guilty  of  robbery  or 
assault;  having  found  that  defendant  did 
not  abandon  the  crime  of  armed  robbery 
until  after  its  consummation,  a  lesser- 
included  offense  instruction  was  not  war- 
ranted. White  V.  State,  969  So.  2d  72 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  en  banc  by  968  So.  2d  948,  2007 
Miss.  LEXIS  658  (Miss.  2007). 

18.  Conviction  of  lesser  offense. 

Where  a  bank  teller  testified  that  defen- 
dant went  through  the  bank  line,  placed  a 
knife  on  the  counter,  and  demanded 
money  from  two  tellers,  defendant  was 
indicted  for  armed  robbery  in  violation  of 
Miss.  Code  Ann.  §  97-3-79;  the  evidence 
was  sufficient  to  support  the  jury's  verdict 
convicting  him  of  the  lesser-included  of- 
fense of  robbery,  as  when  police  appre- 
hended defendant  he  had  a  steak  knife  on 
his  person.  Wilson  v.  State,  935  So.  2d  945 
(Miss.  2006),  writ  of  certiorari  denied  by 
549  U.S.  1348,  127  S.  Ct.  2047,  167  L.  Ed. 
2d  780,  2007  U.S.  LEXIS  4088,  75 
U.S.L.W.  3554  (2007). 

20.  Sentence. 

In  a  post-conviction  relief  case  in  which 
a  pro  se  inmate  had  pled  guilty  to  armed 
robbery,  he  argued  unsuccessfully  that 
constitutional  rights  were  violated  be- 
cause he  was  sentenced  to  serve  a  manda- 
tory 10-year  sentence  without  the  benefit 
of  earned  time.  Pursuant  to  Miss.  Code 
Ann.  §  47-5-139(l)(e),  an  inmate  was  not 
eligible  for  earned-time  credit  when  the 
inmate  had  not  served  the  mandatory 
time  required  for  parole  eligibility  for  a 
conviction  of  robbery  or  attempted  rob- 
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bery  with  a  deadly  weapon,  and,  pursuant 
to  Miss.  Code  Ann.  §  47-7-3(l)(d)(ii),  he 
was  not  ehgible  for  parole  since  he  had 
been  convicted  of  armed  robbery  after 
October  1,  1994.  Diggs  v.  State,  46  So.  3d 
361  (Miss.  Ct.  App.  2010),  writ  of  certio- 
rari denied  by  49  So.  3d  636,  2010  Miss. 
LEXIS  561  (Miss.  2010). 

Trial  court  did  not  err  in  denying  an 
inmate's  motion  for  post-conviction  collat- 
eral relief  because  the  inmate's  sentence 
was  not  excessive  since  it  was  within  the 
limits  of  the  sentencing  guidelines;  be- 
cause the  inmate  did  in  fact  admit  to 
aiding  and  abetting  an  armed  robbery 
with  a  pistol  in  his  plea  colloquy,  the  trial 
judge  stated  that  the  minimum  sentence 
was  three  years,  and  the  maximum  sen- 
tence was  life  imprisonment  for  the 
charge.  Cherry  v.  State,  24  So.  3d  1048 
(Miss.  Ct.  App.  2010). 

The  record  justified  the  trial  court  in 
giving  defendant,  a  habitual  offender,  41 
years  without  parole  for  three  counts  of 
armed  robbery;  the  fact  that  defendant's 
actuarial  life-expectancy  was  41.7  years 
did  not  render  the  sentence  grossly  dispro- 
portionate in  violation  of  his  constitu- 
tional rights.  Johnson  v.  State,  29  So.  3d 
738  (Miss.  2009). 

Where  appellant  pled  guilty  to  two 
counts  of  capital  murder  and  two  counts  of 
armed  robbery  in  1979,  he  filed  several 
motions  for  post-conviction  relief;  the  cir- 
cuit court  did  not  err  by  dismissing  his 
2007  motion  for  post-conviction  relief  as  a 
successive  writ  barred  by  res  judicata  un- 
der Miss.  Code  Ann.  §  99-39-21(1).  Appel- 
lant's claim  that  he  had  a  fundamental 
right  to  be  free  from  an  illegal  sentence 
was  not  good  cause  for  an  exception  to  the 
bar,  because  his  twenty-four  year  sen- 
tence for  armed  robbery  was  within  the 
range  set  forth  in  Miss.  Code  Ann.  §  97- 
3-79  and  therefore  not  illegal.  Rowland  v. 
State,  42  So.  3d  545  (Miss.  Ct.  App.  2009), 
reversed  by,  remanded  by  42  So.  3d  503, 
2010  Miss.  LEXIS  386  (Miss.  2010). 

In  an  armed  robbery  case,  defendant 
was  improperly  sentenced  to  life  impris- 
onment as  a  habitual  offender  under  Miss. 
Code  Ann.  §  99-19-81  because  a  life  sen- 
tence had  to  be,  but  was  not,  set  by  a  jury. 
Carey  v.  State,  4  So.  3d  370  (Miss.  Ct.  App. 
2008),  writ  of  certiorari  denied  by  11  So. 


3d  1250,  2009  Miss.  LEXIS  114  (Miss. 
2009). 

Where  a  defendant  pleaded  guilty  to 
aggravated  assault  under  Miss.  Code  Ann. 
§  97-3-7(2)  and  armed  robbery  under 
Miss.  Code  Ann.  §  97-3-79  and  was  sen- 
tenced to  consecutive  incarcerations  of  30 
years  for  the  robbery  and  10  years  for  the 
assault,  the  trial  court  properly  (1)  sum- 
marily dismissed  the  defendant's  petition 
for  postconviction  relief  from  the  sentence 
without  holding  an  evidentiary  hearing 
because  the  defendant  was  aware  that  the 
trial  court  was  not  required  to  follow  the 
State's  recommended  sentence,  and  the 
sentence  imposed  by  the  trial  court  was 
within  statutory  guidelines;  or  (2)  finding 
that  the  defendant's  plea  was  voluntary 
because  the  defendant  had  read  and  un- 
derstood his  guilty  plea  petition,  which 
stated  that  the  trial  judge  was  not  re- 
quired to  follow  the  State's  sentencing 
recommendation.  Owens  v.  State,  996  So. 
2d  85  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  999  So.  2d  374,  2008  Miss. 
LEXIS  685  (Miss.  2008),  writ  of  certiorari 
denied  by  556  U.S.  1212,  129  S.  Ct.  2060, 
173  L.  Ed.  2d  1140,  2009  U.S.  LEXIS 
3181,  77  U.S.L.W.  3595  (2009). 

Where  defendant  was  convicted  of 
armed  robbery  after  he  and  a  cohort  ap- 
proached a  home,  shot  two  victims,  and 
fled  the  scene,  his  sentence  of  thirty  years' 
was  within  the  statutory  limitations  set 
forth  in  Miss.  Code  Ann.  §  97-3-79.  Defen- 
dant failed  to  prove  that  the  sentence  was 
unconstitutional,  because  it  did  not  pun- 
ish him  for  exercising  his  right  to  trial  nor 
was  the  sentence  disproportionate  to  his 
role  in  the  crime.  Hughes  v.  State,  983  So. 
2d  270  (Miss.  2008),  writ  of  certiorari 
denied  by  555  U.S.  1052,  129  S.  Ct.  633, 
172  L.  Ed.  2d  620,  2008  U.S.  LEXIS  8544, 
77  U.S.L.W.  3324  (2008). 

Because  a  sentence  of  15  years  with  no 
eligibility  for  parole,  imposed  for  armed 
robbery,  was  within  the  statutory  limits, 
no  error  could  be  found  in  the  trial  court's 
alleged  failure  to  weigh  mitigating  fac- 
tors, nor  could  there  be  any  inference  of 
gross  disproportion.  Waddell  v.  State,  999 
So.  2d  375  (Miss.  Ct.  App.  2008). 

In  an  armed  robbery  case,  a  motion  for 
post-conviction  relief  was  properly  denied 
because  defendant's  plea  was  not  involun- 


2013  Supplement 


123 


§  97-3-79 


Crimes 


tary  or  coerced  in  violation  Miss.  Unif.  Cir. 
&  Cty.  R.  8.04  merely  because  counsel 
advised  defendant  to  plead  guilty  or  be- 
cause defendant  feared  that  he  would  get 
a  life  sentence  under  Miss.  Code  Ann. 
§  97-3-79.  Robinson  v.  State,  964  So.  2d 
609  (Miss.  Ct.  App.  2007). 

Where  defendant,  who  was  17  years  of 
age  at  the  time  of  his  conviction  and 
sentence,  was  sentenced  to  a  30-year  term 
of  imprisonment  for  armed  robbery  in 
accordance  with  what  the  state  had  rec- 
ommended, and  what  defendant  expected 
the  state  to  recommend,  the  trial  judge 
had  statutory  discretion  to  sentence  de- 
fendant to  a  definite  term  reasonably  ex- 
pected to  be  less  than  life;  in  challenging 
his  sentence,  it  was  necessary  for  defen- 
dant to  make  some  showing  that  his  sen- 
tence exceeded  the  limits  of  Miss.  Code 
Ann.  §  97-3-79,  but  the  sentence  defen- 
dant received  did  not  exceed  the  statutory 
maximum  sentence  allowed  and  was 
therefore  legal.  Gladney  v.  State,  963  So. 
2d  1217  (Miss.  Ct.  App.  2007). 

Motion  for  post-conviction  relief  was  de- 
nied in  case  challenging  the  legality  of  a 
life  sentence  imposed  for  two  counts  of 
robbery  with  a  deadly  weapon  because 
this  was  a  permissible  sentence  where  a 
jury  did  not  impose  the  death  penalty;  the 
motion  was  timely,  despite  being  filed 
about  30  years  after  the  conviction,  be- 
cause an  illegal  sentence  could  have  been 
challenged  at  any  time.  McLeod  v.  State, 
952  So.  2d  302  (Miss.  Ct.  App.  2007). 

Explanations  given  to  defendant  about 
the  nature  of  the  charge,  the  possible 
sentences  and  other  consequences  of  the 
plea,  and  the  plea  bargaining  process  all 
pertained  to  armed  robbery,  not  to  simple 
robbery,  and  for  this  reason,  defendant's 
guilty  plea  was  not  voluntary  in  a  consti- 
tutional sense;  nor  was  defendant  accu- 
rately informed  of  the  consequences  of  a 
guilty  plea  to  robbery  where  the  maxi- 
mum sentence  for  armed  robbery  was  life 
if  fixed  by  the  jury.  Miss.  Code  Ann.  §  97- 
3-79,  and  the  maximum  sentence  for 
simple  robbery  was  15  years.  Miss.  Code 
Ann.  §  97-3-75;  when  defendant  evalu- 
ated the  state's  plea  recommendation  and 
made  his  decision  to  plead  guilty,  he  was 
under  the  erroneous  belief  that  he  could 
be  sentenced  to  life  imprisonment  were  he 


to  proceed  to  trial  and  be  found  guilty, 
when  in  fact  he  could  have  received  only 
15  years.  Garner  v.  State,  944  So.  2d  934 
(Miss.  Ct.  App.  2006),  writ  of  certiorari 
dismissed  by  951  So.  2d  563,  2007  Miss. 
LEXIS  534  (Miss.  2007). 

Post-conviction  relief  was  denied  in  a 
case  where  defendant  pled  guilty  to  two 
counts  of  armed  robbery,  in  violation  of 
Miss.  Code  Ann.  §  97-3-79,  because  his 
attorney  did  not  give  erroneous  advice 
since  a  life  sentence  was  a  possible  sen- 
tence if  a  jury  had  convicted  him  of  both 
counts;  the  record  showed  that  defendant 
actively  participated  in  the  robbery,  and 
he  knew  that  people  were  going  to  be 
robbed.  Wortham  v.  State,  952  So.  2d  968 
(Miss.  Ct.  App.  2006). 

Appellate  court  affirmed  the  denial  of 
an  inmate's  petition  for  post-conviction 
relief  pursuant  to  Miss.  Code  Ann.  §  99- 
39-3  as  the  inmate  was  properly  advised 
before  pleading  guilty,  he  was  not  de- 
prived of  effective  assistance  of  counsel, 
and  his  30  year  sentence  for  armed  rob- 
bery with  15  years  suspended  was  proper 
under  Miss.  Code  Ann.  §  97-3-79.  Steen  v. 
State,  933  So.  2d  1052  (Miss.  Ct.  App. 
2006). 

Circuit  court  did  not  err  in  dismissing  a 
petitioner's  request  for  post-conviction  re- 
lief because  the  petitioner's  25-year  sen- 
tence for  armed  robbery  was  within  the 
range  prescribed  by  Miss.  Code  Ann.  §  97- 
3-79.  Wells  V  State,  936  So.  2d  479  (Miss. 
Ct.  App.  2006). 

In  defendant's  capital  murder  case,  a 
court  did  not  err  by  not  ordering  a  bifur- 
cated sentencing  hearing  on  the  armed 
robbery  because  the  decision  whether  or 
not  to  order  a  bifurcated  trial  rested 
within  the  trial  court's  discretion.  Duncan 
V  State,  939  So.  2d  772  (Miss.  2006). 

Inmate's  petition  for  post-conviction  re- 
lief was  denied  because  the  denial  of  the 
possibility  of  parole  for  an  armed  robbery 
conviction  came  from  Miss.  Code  Ann. 
§  47-7-3(1  )(d)(ii),  not  from  a  trial  judge. 
Hinton  v.  State,  947  So.  2d  979  (Miss.  Ct. 
App.  2006),  writ  of  certiorari  denied  by 
947  So.  2d  960,  2007  Miss.  LEXIS  94 
(Miss.  2007). 

21.  Miscellaneous. 

Motion  for  a  new  trial  was  denied  in  a 
case  where  defendant  was  identified  as 
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the  perpetrator  in  an  armed  robbery  by 
the  victim  and  another  witness;  defendant 
was  picked  from  a  photo  hneup  after  a 
description  was  given  to  pohce  of  a  robber, 
the  victim  had  observed  the  robber's  face 
for  four  minutes,  and  the  victim  testified 
that  he  would  not  forget  the  face  of  the 
robber.  Brownlee  v.  State,  972  So.  2d  31 
(Miss.  Ct.  App.  2008). 

Motion  for  a  directed  verdict  or  judg- 
ment notwithstanding  the  verdict  was  de- 
nied in  an  armed  robbery  case  under  Miss. 
Code  Ann.  §  97-3-79  because  the  photo 
hneup  was  not  impermissibly  suggestive 
where  other  men  could  have  had  the  same 
hairstyle,  the  victim  had  four  minutes  to 
look  at  the  perpetrator's  face  during  the 
crime,  and  the  victim  testified  that  he 
would  never  forget  the  perpetrator's  face. 
Moreover,  the  evidence  from  the  identifi- 
cation was  for  the  jury  to  weigh.  Brownlee 
V.  State,  972  So.  2d  31  (Miss.  Ct.  App. 
2008). 

22.  Double  jeopardy. 

Defendant  was  placed  in  double  jeop- 
ardy when  he  was  convicted  on  two  counts 
of  armed  robbery  and  two  counts  of  capital 
murder  for  killing  while  engaged  in  the 
commission  of  those  same  two  armed  rob- 
beries; although  there  were  several  other 
armed  robbery  victims  present,  only  the 
two  murder  victims  were  named  in  the 


indictment.  Rowland  v.  State,  98  So.  3d 
1032  (Miss.  Oct.  4,  2012). 

In  a  case  in  which  defendant  appealed 
the  dismissal  of  his  motion  for  post-con- 
viction relief,  he  argued  unsuccessfully 
that  he  was  subjected  to  double  jeopardy 
because  he  was  charged  with  armed  rob- 
bery on  three  occasions:  (1)  in  Count  II  of 
his  indictment,  (2)  in  Count  IV  of  his 
indictment,  and  (3)  when  he  pled  guilty  to 
the  charge  of  armed  robbery.  The  State 
filed  an  Order  of  Nolle  Prosequi  on  Counts 
I,  II,  III,  and  V;  therefore,  the  burglary 
charge  in  Count  II  was  passed  to  the  file, 
and  defendant  was  no  longer  charged  with 
nor  convicted  of  Count  II.  Ewing  v.  State, 
34  So.  3d  612  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  by  34  So.  3d  1176,  2010 
Miss.  LEXIS  245  (Miss.  2010). 

Burglary  conviction  was  upheld  where 
acquittal  on  armed  robbery  charges  did 
not  invoke  double  jeopardy  concerns  be- 
cause defendant  was  not  previously  tried 
for  either  of  the  charges  and  because  the 
burglary  charge  did  not  contain  the  same 
elements,  such  as  exhibiting  a  deadly 
weapon  and  putting  the  victim  in  fear; 
similarly,  the  burglary  included  elements 
not  found  in  armed  robbery,  such  as 
breaking  and  entering.  Smallwood  v. 
State,  930  So.  2d  448  (Miss.  Ct.  App. 
2006). 
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15.  Double  jeopardy. 

16.  New  trial. 

17.  Speedy  trial. 

4.  Elements. 

For  purposes  of  a  new  trial,  a  guilty 
verdict  in  a  sexual  battery  case  was  not 
against  the  overwhelming  weight  of  the 
evidence  because  it  was  up  to  a  jury  to 
assess  the  reliability  of  a  victim's  sister, 
who  testified  on  the  issue  of  penetration; 
moreover,  even  though  defendant's  semi- 
nal fluid  on  the  victim's  body  did  not  prove 
penetration,  the  testimony  of  the  sister 
and  of  police  detectives  regarding  defen- 
dant's admission  of  other  instances  of  oral 
sex  established  that  element  of  the  crime. 
Singleton  v.  State,  16  So.  3d  742  (Miss.  Ct. 
App.  2009). 

In  a  sexual  battery  case  under  Miss. 
Code  Ann.  §  97-3-95(2)  where  penetration 
was  an  issue,  a  judgment  notwithstanding 
the  verdict  was  properly  denied  because  it 
was  up  to  a  jury  to  determine  the  credibil- 
ity of  a  victim's  sister,  who  testified  that 
she  saw  defendant  sticking  his  tongue  in 
between  the  victim's  vagina;  also,  defen- 
dant admitted  to  other  instances  of  oral 
sex  performed  by  the  victim.  Singleton  v. 
State,  16  So.  3d  742  (Miss.  Ct.  App.  2009). 

6.  Indictment. 

Indictment  charged  defendant  with  one 
count  of  touching  a  child  for  lustful  pur- 
poses pursuant  to  Miss.  Code  Ann.  §  97- 
5-23(1)  and  one  count  of  sexual  battery 
pursuant  to  Miss.  Code  Ann.  §  97-3- 
95(1  )(d),  and  the  crimes  formed  a  common 
scheme  of  sexual  misconduct  and  all  the 
crimes  occurred  over  a  period  of  time 
against  the  same  victim  in  a  similar  man- 
ner; thus,  the  court  rejected  defendant's 
claim  that  it  was  error  for  him  to  be  tried 
on  a  multi-count  indictment,  for  purposes 
of  Miss.  Code  Ann.  §  99-7-2,  plus  the 
court  noted  that  the  trial  court  instructed 
the  jury  to  evaluate  each  count  separately 
and  return  separate  verdicts.  Wilson  v. 
State,  990  So.  2d  798  (Miss.  Ct.  App. 
2008). 

Where  each  count  of  the  indictment 
specifically  stated  that  defendant  did  will- 
fully, unlawfully,  and  feloniously  commit 
sexual  battery  by  some  form  of  sexual 
penetration  or  performing  cunnilingus  on 
the  victim  while  defendant  was  above  the 


age  of  eighteen  and  the  victim  was  under 
the  age  of  sixteen,  the  indictment  was  not 
fatally  flawed  because  it  tracked  the  lan- 
guage of  both  subsections  (c)  and  (d)  of 
Miss.  Code  Ann.  §  97-3-95(1).  The  indict- 
ment included  the  birth  date  of  both  de- 
fendant and  the  victim  as  well  as  the  time 
of  the  alleged  offense;  the  fact  that  it 
mistakenly  referred  to  the  victim  as  being 
under  the  age  of  sixteen  instead  of  four- 
teen was  irrelevant.  Smith  v.  State,  989 
So.  2d  973  (Miss.  Ct.  App.  2008). 

Indictment  for  fondling  and  sexual  bat- 
tery was  not  defective  for  failing  to  pro- 
vide the  specific  dates  that  the  offenses 
occurred,  as  the  state  had  narrowed  the 
time  frame  sufficiently  to  put  defendant 
on  notice  of  the  nature  and  cause  of  the 
charges  against  him.  Hodgin  v.  State,  964 
So.  2d  492  (Miss.  2007). 

Denial  of  the  inmate's  motion  for  post- 
conviction relief  was  proper  in  part  be- 
cause the  indictment  was  sufficient  to 
charge  a  crime  since  it  alleged  that  he 
engaged  in  sexual  penetration  with  the 
victim  against  her  will;  thus,  the  indict- 
ment was  sufficient  to  charge  the  crime  of 
sexual  battery.  Knight  v.  State,  959  So.  2d 
598  (Miss.  Ct.  App.  2007),  writ  of  certio- 
rari denied  en  banc  by  964  So.  2d  508, 
2007  Miss.  LEXIS  538  (Miss.  2007). 

Defendant  was  properly  convicted  of 
sexually  battery  by  digital  penetration 
where  sufficient  proof  showed  that  defen- 
dant was  provided  notice  that  he  was 
being  charged  with  sexual  battery,  and 
the  variance  between  the  language  of  the 
indictment  and  proof  at  trial  was  not  a 
fatal  error  under  Miss.  Const,  art.  3,  §  26. 
Burrows  v.  State,  961  So.  2d  701  (Miss. 
2007). 

Although  rape  required  forcible  sexual 
intercourse,  and  sexual  battery  required 
sexual  penetration  without  consent,  the 
indictment  specifically  put  defendant  on 
notice  that  he  was  charged  with  forcibly 
inserting  his  sexual  organ  inside  the  vic- 
tim's rectum;  his  defense  to  that  charge 
was  not  that  it  happened  and  was  consen- 
sual, but  that  it  did  not  happen,  and 
therefore  his  defense  to  the  original  in- 
dictment was  equally  applicable  to 
amended  indictment,  which  changed  a 
charge  from  rape  to  sexual  battery.  Goodin 
V.  State,  977  So.  2d  353  (Miss.  Ct.  App. 
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2007),  affirmed  in  part  and  reversed  in 
part  by,  remanded  by  977  So.  2d  338,  2008 
Miss.  LEXIS  143  (Miss.  2008). 

In  a  sexual  battery  case,  the  indictment 
was  properly  amended  by  the  removal  of 
the  phrase  "without  her  consent,"  because 
the  defense  to  the  charge  did  not  change, 
and  although  defendant  might  have  as- 
serted that  he  was  surprised,  his  surprise 
could  not  be  characterized  as  unfair;  the 
net  effect  of  the  amendment  was  that 
defendant  only  had  to  defend  one  claim, 
rather  than  two.  Lee  v.  State,  944  So.  2d 
35  (Miss.  2006). 

Where  the  state  dismissed  one  indict- 
ment for  sexual  battery  in  exchange  for 
defendant's  guilty  plea  to  gratification  of 
lust,  it  was  not  a  dismissal  based  on  it 
being  defective;  however,  even  if  it  had 
been,  the  second  indictment  was  sufficient 
to  charge  a  crime  where  it  alleged  that 
defendant  engaged  in  sexual  penetration 
with  a  child  under  the  age  of  14  against 
her  will.  Knight  v.  State,  956  So.  2d  264 
(Miss.  Ct.  App.  2006),  substituted  opinion 
at  959  So.  2d  598,  2007  Miss.  App.  LEXIS 
444  (Miss.  Ct.  App.  2007). 

Defendant  argued  that  his  indictment 
should  have  stated  that  the  penetration 
was  knowingly  or  intentionally  commit- 
ted; however,  sexual  battery  was  not  a 
specific  intent  crime  and  thus  the  indict- 
ment did  not  have  to  refer  to  a  specific 
intent,  and  the  indictment  was  valid. 
Jones  V.  State,  936  So.  2d  993  (Miss.  Ct. 
App.  2006). 

Trial  court  properly  refused  to  merge 
two  counts  of  an  indictment  charging  de- 
fendant with  sexual  battery  because  the 
two  counts  alleged  two  separate  acts  of 
penetration;  the  first  count  charged  that 
defendant  inserted  his  tongue  into  the 
victim's  vagina,  while  the  second  count 
charged  that  defendant  inserted  his  penis 
into  the  victim's  vagina.  Hill  v.  State,  929 
So.  2d  375  (Miss.  Ct.  App.  2006). 

7.  Evidence;  generally;  admissibility. 

In  a  sexual  battery  prosecution,  the 
trial  court  erred  in  allowing  a  forensic 
psychologist  to  testify  about  a  child's 
statement  that  defendant  had  put  his 
mouth  on  the  child's  penis,  as  the  trial 
court  made  no  finding  as  to  the  reliability 
of  the  hearsay  statement  and  did  not 
conduct  a  hearing  outside  the  presence  of 


the  jury  as  required  by  Miss.  R.  Evid. 
803(25).  Rogers  v.  State,  95  So.  3d  623 
(Miss.  Aug.  16,  2012). 

Denial  of  defendant's  motion  for  judg- 
ment of  acquittal  notwithstanding  the 
verdict  and,  in  the  alternative,  motion  for 
a  new  trial,  after  he  had  been  convicted  of 
sexual  battery  in  violation  of  Miss.  Code 
Ann.  §  97-3-95(l)(a)  was  appropriate  be- 
cause the  evidence  was  sufficient  to  sup- 
port the  conviction.  The  case  consisted 
largely  of  the  victim's  word  against  defen- 
dant's and  that  presented  a  factual  dis- 
pute to  be  resolved  by  a  jury;  the  supreme 
court  was  unable  to  determine  that  any 
rational  trier  of  fact  could  not  have  found 
the  essential  elements  of  the  crime  beyond 
a  reasonable  doubt  after  the  evidence  was 
viewed  in  the  light  most  favorable  to  the 
State.  Abernathy  v.  State,  30  So.  3d  320 
(Miss.  2010). 

At  trial  for  fondling  and  sexual  battery, 
it  was  not  error  under  the  circumstances 
presented  to  accept  a  witness  as  an  expert 
in  the  field  of  child  abuse,  allow  an 
unredacted  videotape  of  the  child  victim's 
interview  to  be  admitted  into  evidence,  or 
to  allow  the  victim's  mother  to  testify  as  to 
statements  that  the  victim  made  to  her. 
Hodgin  V.  State,  964  So.  2d  492  (Miss. 
2007). 

9.  —  Sufficiency. 

Sufficient  evidence  supported  defen- 
dant's conviction  for  sexual  battery  of  his 
daughter,  in  violation  of  Miss.  Code  Ann. 
§  97-3-95(2)  (Rev.  2006),  where  the  par- 
ties presented  the  jury  with  two  varying 
theories  on  how  defendant's  DNA  arrived 
inside  of  his  daughter's  vagina,  and  the 
jury  considered  the  evidence  and  testi- 
mony presented  by  both  parties  and 
reached  their  verdict  based  on  this  infor- 
mation. The  credibility  of  witness  testi- 
mony was  the  province  of  the  jury.  Wilson 
V.  State,  72  So.  3d  1145  (Miss.  Ct.  App. 
2011),  writ  of  certiorari  denied  by  71  So. 
3d  1207,  2011  Miss.  LEXIS  513  (Miss. 
2011). 

Evidence  was  sufficient  to  convict  defen- 
dant of  sexual  battery  even  though  the 
State  failed  to  establish  that  the  crime 
occurred  within  the  time  frame  alleged  in 
the  indictment  and  offense-tracking  in- 
struction. Defendant  was  not  prejudiced 
by  the  variance  and  the  proof  showed  the 
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crime  could  have  occurred  reasonably 
near  the  time  frame  alleged.  McBride  v. 
State,  61  So.  3d  138  (Miss.  2011). 

Defendant's  conviction  for  sexual  bat- 
tery of  a  seven-year-old  child,  his  nephew, 
in  violation  of  Miss.  Code  Ann.  §  97-3- 
95(l)(d),  was  supported  by  the  evidence 
because  the  evidence  was  sufficient  to 
sustain  a  conviction  based  on  fellatio- 
based  sexual  battery  under  Miss.  Code 
Ann.  §  97-3-97(a);  when  asked  to  draw  an 
"X"  where  defendant  put  his  mouth,  the 
victim  drew  an  "X"  on  the  penis  on  an 
anatomically-correct  drawing  of  a  male 
child.  Beasley  v.  State,  74  So.  3d  357 
(Miss.  Ct.  App.  2010). 

Defendant's  conviction  for  the  sexual 
battery  of  his  minor  daughter  in  violation 
of  Miss.  Code  Ann.  §  97-3-95(l)(d)  was 
appropriate  because,  while  the  testimony 
of  the  victim  as  to  her  age  during  the 
incident's  time  frame  was  vague,  viewing 
the  evidence  in  the  light  most  favorable  to 
the  State,  there  was  sufficient  evidence  for 
a  reasonable  juror  to  have  found  that  she 
was  sexually  battered  well  before  her 
fourteenth  birthday  and  within  the  pa- 
rameters of  the  indictment's  stated  dates 
of  "on  or  about  or  between"  January  2002 
and  December  2005.  McBride  v  State,  61 
So.  3d  174  (Miss.  Ct.  App.  2010),  super- 
seded by  61  So.  3d  138,  2011  Miss.  LEXIS 
245  (Miss.  2011). 

Fact  that  the  jury  did  not  find  defendant 
guilty  of  sexual  battery  did  not  vitiate  the 
evidence  as  to  touching;  it  simply  meant 
that  the  jury  was  discerning  and  did  not 
find  sufficient  evidence  to  support  the 
sexual  battery  charges.  Dubose  v.  State, 
22  So.  3d  340  (Miss.  Ct.  App.  2009). 

Defendant's  conviction  for  sexual  bat- 
tery was  appropriate  because  his  convic- 
tion was  not  against  the  overwhelming 
weight  of  the  evidence.  The  victim,  who 
was  12  years  old  at  the  time,  testified  that 
she  had  been  repeatedly  raped  by  defen- 
dant, and  her  testimony  was  corroborated 
by  her  father's  testimony  and  a  medical 
examination.  Tanner  v.  State,  20  So.  3d 
764  (Miss.  Ct.  App.  2009). 

Defendant's  conviction  of  sexual  battery 
and  child  fondling  was  supported  by  suf- 
ficient evidence  where  the  victim,  defen- 
dant's stepdaughter,  testified  that  defen- 
dant fondled  her  breasts  and  genitals. 


inserted  a  vibrator  into  her  vagina,  and 
attempted  vaginal  penetration  with  his 
penis  when  she  was  between  the  ages  of 
nine  and  ten  years  old.  Further,  the  vic- 
tim's grandmother  testified  that  the  vic- 
tim admitted  that  defendant  was  "touch- 
ing her"  and  that  she  took  the  victim  to  a 
doctor  specializing  in  gynecology  for  a 
physical,  and  the  doctor  testified  that  her 
examination  of  the  victim  revealed  tears 
in  her  h3mien,  which  were  consistent  with 
and  evidence  of  trauma.  Tate  v.  State,  20 
So.  3d  623  (Miss.  2009). 

Evidence  was  sufficient  to  sustain  de- 
fendant's conviction  for  sexual  battery, 
and  a  jury's  verdict  was  not  against  the 
weight  of  the  evidence,  because  the  evi- 
dence, which  was  based  on  medical  evi- 
dence, the  testimony  of  the  victim,  the 
testimony  of  a  nurse,  and  defendant's  ad- 
missions, showed  that  penetration  of  the 
nine-year-old  victim  had  occurred.  Ruiz  v. 
State,  22  So.  3d  309  (Miss.  Ct.  App.  2009). 

Verdict  convicting  defendant  of  sexual 
battery  for  sexual  penetration  of  a  five- 
year-old  girl  by  inserting  his  fingers  into 
her  vagina,  in  violation  of  Miss.  Code  Ann. 
§  97-3-95(l)(d),  was  not  against  the 
weight  of  the  evidence  because  the  victim 
testified  that  defendant  put  his  fingers  in 
her  private  parts;  the  victim's  testimony 
was  corroborated  by  her  brother,  who  wit- 
nessed the  incident,  and  by  a  nurse  who 
examined  her.  Valmain  v.  State,  5  So.  3d 
1079  (Miss.  2009). 

Trial  court  did  not  err  when  it  denied 
defendant's  motion  for  a  new  trial  where 
the  jury's  verdict  was  not  against  the 
overwhelming  weight  of  the  evidence;  the 
victim's  testimony  regarding  the  incidents 
of  sexual  battery  was  never  discredited, 
and  all  other  witness  testimony  was  con- 
sistent with  the  victim's  account,  and  the 
fact  that  the  jury  did  not  believe  defen- 
dant's theory  of  the  case  did  not  render  the 
verdict  untenable.  Caldwell  v.  State,  6  So. 
3d  1076  (Miss.  2009). 

Evidence  as  sufficient  to  support  defen- 
dant's convictions  of  burglary,  kidnapping, 
and  sexual  battery  where  the  father  of  the 
two-year-old  victim  testified  that  he  went 
to  pick  up  his  girlfriend  from  work  and  left 
his  children  secured  in  their  home,  that  he 
encountered  the  17-year-old  defendant 
while  en  route  and  told  him  where  he  was 
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going,  that  he  discovered  upon  his  return 
that  his  home  had  been  broken  into  and 
that  his  daughter  was  missing,  that  he 
found  defendant  with  his  daughter  in  an 
abandoned  structure  nearby,  and  that, 
upon  examination,  the  girl's  genital  area 
was  red,  bleeding,  and  scratched  and 
where  a  physician  who  examined  the  vic- 
tim testified  that  the  girl's  vagina  was  red, 
swollen,  and  irritated  but  that  there  was 
no  evidence  of  infection  as  the  cause.  Be- 
cause the  two-year-old  victim  was  too 
short  to  have  unlocked  the  door  to  the 
family  home  by  herself  and  had  never 
walked  out  of  the  home  unassisted,  the 
evidence  permitted  the  jury  to  reasonably 
infer  that  defendant  had  broken  into  the 
family  residence,  removed  the  victim 
therefrom  without  her  father's  permis- 
sion, and  sexually  assaulted  her.  Moton  v. 
State,  999  So.  2d  1287  (Miss.  Ct.  App. 
2009). 

Evidence  was  sufficient  to  sustain  de- 
fendant's conviction  of  sexual  battery,  un- 
der Miss.  Code  Ann.  §  97-3-95(l)(a),  and 
for  the  denial  of  defendant's  motion  for 
judgment  notwithstanding  the  verdict  be- 
cause the  victim's  testimony  of  a  non- 
consensual assault,  although  unsup- 
ported, was  not  discredited  or 
contradicted  by  other  credible  evidence 
and  because  the  DNA  testing  identified 
the  defendant  as  the  source  of  the  semen 
found  in  the  victim's  vaginal  vault. 
Wilkins  v.  State,  1  So.  3d  850  (Miss.  2008). 

Defendant's  conviction  for  sexual  bat- 
tery of  a  22-year-old  mentally  retarded 
woman,  in  violation  of  Miss.  Code  Ann. 
§  97-3-95(l)(b),  was  supported  by  the  evi- 
dence because,  based  on  testimony  by  the 
victim's  mother,  the  jury  could  have  found 
beyond  a  reasonable  doubt  that  sexual 
penetration,  as  defined  in  Miss.  Code  Ann. 
§  97-3-97(a),  was  occurring  at  the  mo- 
ment the  mother  walked  in  on  the  victim 
and  defendant.  Holmes  v.  State,  20  So.  3d 
681  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  20  So.  3d  680,  2009  Miss. 
LEXIS  543  (Miss.  2009). 

Jury  was  faced  with  the  victim's  account 
of  the  crime  versus  defendant's  denial  and 
weighing  the  evidence  in  the  light  most 
favorable  to  the  verdict,  the  court  could 
not  find  that  allowing  defendant's  convic- 
tion under  Miss.  Code  Ann.  §§  97-5-23(1), 


97-3-95(l)(d)  to  stand  would  sanction  an 
unconscionable  injustice.  Wilson  v.  State, 
990  So.  2d  798  (Miss.  Ct.  App.  2008). 

Victim  testified  that  defendant  had 
placed  two  fingers  inside  her  and  the  jury 
clearly  found  the  victim's  testimony  to  be 
more  credible  and  resolved  any  conflicts  in 
favor  of  the  victim,  and  thus  the  evidence 
was  sufficient  to  support  defendant's  con- 
viction of  sexual  battery  under  Miss.  Code 
Ann.  §  97-3-95(l)(d).  Wilson  v.  State,  990 
So.  2d  798  (Miss.  Ct.  App.  2008). 

Where  the  State  presented  credible  tes- 
timony from  the  seven-year-old  victim,  a 
social  worker,  a  nurse  specializing  in 
sexual  assault  examinations,  and  an  in- 
vestigator with  the  sheriff's  department, 
the  evidence  was  sufficient  to  establish 
the  elements  of  sexual  battery  in  violation 
of  Miss.  Code  Ann.  §  97-3-95.  Tests 
showed  that  the  victim's  hymen  had  been 
broken,  and  she  was  infected  with  gonor- 
rhea, and  there  were  abnormalities  in  the 
victim's  vagina  and  anus  indicating  pen- 
etration with  a  blunt  object,  consistent 
with  penetration  by  a  penis.  Reed  v.  State, 
987  So.  2d  1054  (Miss.  Ct.  App.  2008). 

Victim's  testimony  that  defendant  sexu- 
ally abused  her  was  not  discredited  or 
contradicted  by  other  credible  evidence, 
and  the  jury  believed  the  testimony  of  the 
victim,  her  mother,  and  her  doctor;  there- 
fore, there  was  sufficient  and  credible  evi- 
dence for  a  reasonable  jury  to  find  defen- 
dant guilty  of  sexual  battery  beyond  a 
reasonable  doubt.  Morgan  v.  State,  995 
So.  2d  812  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  999  So.  2d  374,  2008 
Miss.  LEXIS  661  (Miss.  2008). 

Denial  of  appellant's,  an  inmate's,  re- 
quest for  post-conviction  relief  after  he 
was  convicted  of  capital  murder  (murder 
during  the  commission  of  sexual  battery) 
was  appropriate  because  he  failed  to  prove 
that  he  received  the  ineffective  assistance 
of  counsel.  Even  if  counsel  had  procured  a 
DNA  expert  who  testified  that  the  in- 
mate's DNA  was  not  present,  that  did  not 
exonerate  the  inmate  of  the  sexual  battery 
charge  because  sexual  penetration  could 
be  by  insertion  of  any  object  into  the 
genital  or  anal  opening  of  another  person's 
body.  Havard  v.  State,  988  So.  2d  322 
(Miss.  2008). 

In  defendant's  criminal  prosecution  for 
sexual  battery  in  violation  of  Miss.  Code 
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Ann.  §  97-3-95,  the  victim  testified  that 
when  she  was  nine  years  old  defendant 
touched  her  with  his  private  parts  while 
he  was  dating  her  mother;  the  testimony 
of  six  witnesses  showed  a  consistency  in 
the  victim's  allegations  and  expert  testi- 
mony showed  that  the  victim  exhibited 
the  physical  and  psychological  character- 
istics of  a  sexually  abused  child.  There 
was  sufficient  proof  to  establish  the  essen- 
tial elements  of  sexual  battery  under 
Miss.  Code  Ann.  §  97-3-95(l)(c);  the  trial 
court  did  not  err  in  denying  defendant's 
motions  for  a  directed  verdict.  Smith  v. 
State,  989  So.  2d  973  (Miss.  Ct.  App. 
2008). 

Defendant's  conviction  for  sexual  bat- 
tery of  a  minor  at  least  14  years  of  age  but 
under  16  years  of  age  in  violation  of  Miss. 
Code  Ann.  §  97-3-95(l)(c)  was  appropri- 
ate because,  based  on  the  closeness  of  the 
victim's  birthday  and  the  estimated  date 
of  conception,  the  jury  could  have  reason- 
ably determined  that  the  victim  was  14  at 
the  time  the  baby  was  conceived  with 
defendant  as  the  father.  The  crime  of 
sexual  battery  was  committed  against  the 
victim  and  the  DNA  evidence,  if  believed 
as  it  was  by  the  jury,  indicated  that  defen- 
dant was  the  perpetrator.  Jones  v.  State, 
991  So.  2d  629  (Miss.  Ct.  App.  2008),  writ 
of  certiorari  denied  by  997  So.  2d  924, 
2008  Miss.  LEXIS  495  (Miss.  2008). 

Evidence  was  sufficient  to  support  a 
conviction  of  child  sexual  abuse,  despite 
the  fact  that  there  was  no  physical  evi- 
dence of  sexual  penetration,  because  the 
jury  could  have  inferred  that  such  oc- 
curred in  the  form  of  cunnilingus.  The 
six-year-old  victim  stated  that  defendant 
had  taken  her  into  his  trailer,  told  her 
about  sex,  and  licked  her  bottom;  it  was 
shown  that  the  child  was  unable  to  distin- 
guish between  her  genital  and  anal  area 
due  to  her  age.  Pierce  v.  State,  2  So.  3d  641 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  999  So.  2d  1280,  2009  Miss. 
LEXIS  93  (Miss.  2009),  writ  of  certiorari 
denied  by  558  U.S.  846,  130  S.  Ct.  113,  175 
L.  Ed.  2d  74,  2009  U.S.  LEXIS  5318,  78 
U.S.L.W.  3173  (2009). 

Evidence  was  sufficient  to  convict  defen- 
dant of  sexual  battery  where  although  he 
stated  that  the  evidence  was  insufficient 
to  sustain  his  conviction,  he  did  not  elabo- 


rate as  to  why  he  considered  the  evidence 
insufficient;  the  victim  testified  that  de- 
fendant placed  his  finger  in  her  vagina 
against  her  will,  and  the  jury  believed  the 
victim  over  defendant.  Leonard  v.  State, 
972  So.  2d  24  (Miss.  Ct.  App.  2008). 

Evidence  was  sufficient  to  convict  defen- 
dant of  sexual  battery  where  there  was 
ample  evidence  to  support  the  jury's  ver- 
dict; the  jury  heard  the  victim's  testimony 
in  which  she  described  the  various  inap- 
propriate ways  defendant  touched  her, 
and  the  jury  also  heard  defendant's  re- 
corded phone  conversations  with  the  vic- 
tim. Williams  v.  State,  970  So.  2d  727 
(Miss.  Ct.  App.  2007). 

Post-conviction  relief  was  denied  where 
there  was  a  factual  basis  for  a  plea  to 
sexual  battery  under  Miss.  Code  Ann. 
§  97-3-95(l)(a),  (d);  defendant  confessed 
to  police  that  he  penetrated  a  13-year-old 
when  he  was  25,  the  victim  stated  that  she 
was  the  victim  of  forcible  intercourse,  and 
the  medical  evidence  showed  that  she  had 
been  vaginally  penetrated.  Parkman  v. 
State,  953  So.  2d  315  (Miss.  Ct.  App. 
2007). 

In  a  sexual  battery  case,  defendant's 
motion  for  a  directed  verdict  was  properly 
denied  because  the  state  showed  that  pen- 
etration occurred  through  a  child  victim's 
testimony  and  that  of  a  doctor;  the  victim 
stated  that  defendant  put  his  finger  in  her 
"middle  spot,"  and  an  examination  re- 
vealed that  she  had  an  inflamed  hymen. 
Pryer  v.  State,  958  So.  2d  818  (Miss.  Ct. 
App.  2007). 

Trial  court  did  not  err  by  den3dng  defen- 
dant's motion  for  a  new  trial  because  the 
evidence  weighed  in  the  light  most  favor- 
able to  the  verdict  supported  the  jury's 
resolution  of  the  conflicting  testimony;  the 
evidence  presented  in  defendant's  trial  for 
sexual  battery  and  fondling  included:  (1) 
the  victim's  testimony  in  graphic  detail  as 
to  the  licking  and  touching  that  she  en- 
dured from  defendant;  (2)  defendant  exer- 
cised his  right  to  testify  and  testifled  that 
he  did  nothing  wrong  to  the  victim,  his 
stepdaughter,  but  that  the  victim  just 
wanted  him  out  of  the  house;  and  (3)  an 
investigator  testified  regarding  what  de- 
fendant stated  in  his  written  statement  as 
well  as  statements  defendant  made  that 
he  did  not  want  in  the  written  statement. 
Ivy  V.  State,  949  So.  2d  748  (Miss.  2007). 
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Trial  court  did  not  err  by  denying  defen- 
dant's motion  for  judgment  notwithstand- 
ing the  verdict  because  there  was  suffi- 
cient evidence  to  convict  defendant  of  both 
sexual  battery  and  fondling;  the  victim 
testified  that,  inter  alia:  (1)  defendant 
licked  her  ever3^here,  including  between 
her  legs  and  her  chest;  (2)  defendant  pen- 
etrated the  victim's  vagina  with  his 
tongue;  (3)  defendant  pulled  off  the  vic- 
tim's panties  in  order  to  fondle  and  lick 
her;  (4)  defendant  pullecl  up  her  shirt  to 
lick  her  chest;  (5)  defendant  tried  to  insert 
his  thumb  inside  the  victim;  (6)  and  the 
victim  was  13  years  old  at  the  time,  and 
defendant  was  her  stepfather.  Ivy  v.  State, 
949  So.  2d  748  (Miss.  2007). 

Based  on  the  doctor's  testimony  con- 
cerning the  victim's  injuries  to  his  rectum 
which  he  stated  were  consistent  with 
sexual  battery  and  the  victim's  testimony 
that  defendant  assaulted  him,  the  evi- 
dence was  sufficient  for  the  jury  to  draw  a 
reasonable  inference  that  defendant  sexu- 
ally penetrated  the  victim's  rectum;  thus, 
defendant's  sexual  battery  conviction  was 
affirmed.  Divine  v.  State,  947  So.  2d  1017 
(Miss.  Ct.  App.  2007). 

There  was  sufficient  evidence  for  a  jury 
to  find  defendant  guilty  of  sexual  battery, 
in  violation  of  Miss.  Code  Ann.  §  97-3- 
95(d),  where  the  testimony  of  the  seven- 
year-old  victim's  sister  and  a  forensic  in- 
terviewer and  social  worker  bolstered  the 
victim's  testimony  that  defendant,  when 
he  was  17  years  old,  inserted  his  finger 
into  the  victim's  vagina.  McClure  v.  State, 
941  So.  2d  896  (Miss.  Ct.  App.  2006). 

Evidence  was  sufficient  to  convict  defen- 
dant of  attempted  sexual  battery  pursu- 
ant to  Miss.  Code  Ann.  §  97-1-7  and  Miss. 
Code  Ann.  §  97-3-95(l)(a)  and  (d)  be- 
cause, inter  alia:  (1)  there  was  evidence 
that  defendant  intended  to  penetrate  the 
six-year-old  victim's  privates  with  his  pri- 
vates, which  satisfied  the  definition  of 
penetration  under  Miss.  Code  Ann.  §  97- 
3-97(a);  and  (2)  at  the  time  of  the  incident, 
defendant,  who  was  18,  was  more  than 
two  years  older  than  the  victim.  Bracken 
V.  State,  939  So.  2d  826  (Miss.  Ct.  App. 
2006). 

In  a  sexual  battery  case,  the  weight  of 
the  evidence  supported  defendant's  con- 
victions because  a  doctor  testified  that  she 


found  lacerations  to  the  victim's  rectum 
consistent  with  molestation,  and  wit- 
nesses testified  that  the  victim  told  them 
that  defendant  molested  him.  Davis  v. 
State,  933  So.  2d  1014  (Miss.  Ct.  App. 
2006). 

Sufficient  evidence  existed  to  convict 
defendant  of  sexual  battery  because  the 
victim,  an  eight-year-old  girl,  testified 
that  defendant  took  her  into  another  room 
where  he  pulled  down  his  pants  and  made 
her  commit  an  oral  act  on  his  penis.  Curry 
V.  State,  943  So.  2d  78  (Miss.  Ct.  App. 
2006). 

10.  — Other;  miscellaneous. 

Denial  of  defendant's  motion  for  judg- 
ment of  acquittal  notwithstanding  the 
verdict  and,  in  the  alternative,  motion  for 
a  new  trial,  after  he  had  been  convicted  of 
sexual  battery  in  violation  of  Miss.  Code 
Ann.  §  97-3-95(l)(a)  was  appropriate  be- 
cause the  defense  failed  to  make  a  suffi- 
cient proffer  after  the  trial  court  excluded 
a  doctor's  testimony.  Further,  even  finding 
that  the  doctor's  testimony  would  have 
been  relevant,  the  record  was  insufficient 
for  the  supreme  court  to  determine 
whether  it  could  have  survived  under  the 
Miss.  R.  Evid.  403  balancing  test  for  ad- 
missibility. Abernathy  v.  State,  30  So.  3d 
320  (Miss.  2010). 

Defendant's  conviction  for  sexual  bat- 
tery of  child  under  the  age  of  14  in  viola- 
tion of  Miss.  Code  Ann.  §  97-3-95(1)  was 
appropriate  because  the  admission  of  the 
testimony  of  a  forensic  interviewer  and  a 
doctor  who  was  an  expert  in  forensic  in- 
terviewing and  child  abuse  was  not  erro- 
neous. The  record  did  not  show  that  those 
witnesses  failed  to  reliably  apply  the  prin- 
ciples of  their  expertise  to  the  case.  Carter 
V.  State,  996  So.  2d  112  (Miss.  Ct.  App. 
2008),  writ  of  certiorari  denied  by  999  So. 
2d  374,  2009  Miss.  LEXIS  43  (Miss.  2009). 

Admission  of  testimony  by  a  child's 
mother  was  improper  under  Miss.  R.  Evid. 
803(25)  because  there  was  no  hearing  con- 
ducted; moreover,  it  was  inadmissible  un- 
der Miss.  R.  Evid.  803(1),  (2)  because  the 
child  made  the  statement  to  the  mother 
long  after  alleged  sexual  abuse.  However, 
the  error  was  harmless  where  the  evi- 
dence came  in  through  Miss.  R.  Evid. 
803(4)  due  to  an  examination  by  a  doctor. 
Pierce  v.  State,  2  So.  3d  641  (Miss.  Ct.  App. 


2013  Supplement 


131 


§  97-3-95 


Crimes 


2008)  ,  writ  of  certiorari  denied  by  999  So. 
2d  1280,  2009  Miss.  LEXIS  93  (Miss. 

2009)  ,  writ  of  certiorari  denied  by  558  U.S. 
846,  130  S.  Ct.  113,  175  L.  Ed.  2d  74,  2009 
U.S.  LEXIS  5318,  78  U.S.L.W.  3173 
(2009). 

Evidence  that  a  child  victim  had  alleg- 
edly caused  injuries  to  his  own  rectum  by 
sticking  objects  there  was  properly  ex- 
cluded in  a  sexual  battery  case  because  it 
was  irrelevant  under  Miss.  R.  Evid.  401 
and  highly  prejudicial  under  Miss.  R. 
Evid.  403,  and  it  was  also  a  collateral 
issue  that  was  too  remote  in  time  to  rebut 
the  charges  based  on  the  fact  that  it  was  a 
year  before  the  charges  in  an  indictment; 
case  law  under  Miss.  R.  Evid.  412  was 
helpful  in  making  this  determination,  de- 
spite the  fact  that  the  victim's  actions  did 
not  constitute  clear  sexual  activity.  Mason 
V.  State,  971  So.  2d  618  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  denied  en  banc  by 
973  So.  2d  244,  2007  Miss.  LEXIS  701 
(Miss.  2007). 

Defendant's  conviction  for  sexual  bat- 
tery in  violation  of  Miss.  Code  Ann.  §  97- 
3-95  was  proper  because,  without  more, 
the  victim's  use  of  the  "I  have  a  friend" 
approach  in  a  letter,  did  not  cast  doubt  on 
her  credibility,  and  thus  the  appellate 
court  was  unable  to  find  reversible  error 
in  permitting  testimony  under  Miss.  R. 
Evid.  803(25).  Larson  v."^  State,  957  So.  2d 
1005  (Miss.  Ct.  App.  2006),  writ  of  certio- 
rari denied  en  banc  by  958  So.  2d  1232, 
2007  Miss.  LEXIS  318  (Miss.  2007). 

11.  Practice  and  procedure;  jury  in- 
structions. 

In  defendant's  sexual  battery  prosecu- 
tion under  Miss.  Code  Ann.  §  97-3-95(2) 
(Rev.  2006),  the  jury  was  properly  in- 
structed that  if  it  found  that  defendant 
possessed  the  status  of  the  victim's  par- 
ent, then  it  must  find  that  he  held  a 
position  of  trust  or  authority  over  the 
victim.  Wilson  v.  State,  72  So.  3d  1145 
(Miss.  Ct.  App.  2011),  writ  of  certiorari 
denied  by  71  So.  3d  1207,  2011  Miss. 
LEXIS  513  (Miss.  2011). 

Defendant  argued  that  a  sexual  battery 
instruction  proved  an  element  of  the 
crime,  namely  that  the  child  was  under 
the  age  of  14,  but  defendant  was  procedur- 
ally barred  from  raising  this  issue  for  the 
first  time  on  appeal,  plus  the  victim's  age 


at  the  time  of  the  crime  was  sufficiently 
established.  Wilson  v.  State,  990  So.  2d 
798  (Miss.  Ct.  App.  2008). 

Instructing  the  jury  that  in  order  to 
sustain  a  conviction  for  the  crime  of 
sexual  battery  some  penetration  had  to  be 
proven  beyond  a  reasonable  doubt,  how- 
ever, it  did  not  need  to  be  full  penetration, 
and  even  the  slightest  penetration  was 
sufficient  to  prove  the  crime  of  sexual 
battery,  was  proper.  Wilson  v.  State,  990 
So.  2d  798  (Miss.  Ct.  App.  2008). 

Where  the  instruction  given  to  the  jury 
regarding  sexual  battery  did  not  require 
the  jury  to  find  that  the  penetration  was 
without  consent  as  required  by  Miss.  Code 
Ann.  §  97-3-95,  defendant  was  entitled  to 
a  new  trial.  Goodin  v.  State,  977  So.  2d  338 
(Miss.  2008). 

Where  a  doctor  who  examined  the  vic- 
tim testified  that  the  victim's  rectum  was 
swollen  and  there  was  a  tear  on  the  open- 
ing into  the  rectum,  and  he  stated  that 
those  injuries  were  consistent  with  sexual 
battery,  the  evidence  clearly  indicated 
that  the  victim  was  sexually  penetrated 
pursuant  to  the  sexual  battery  statute, 
Miss.  Code  Ann.  §  97-3-95(l)(d);  with  re- 
gard to  the  statement  by  the  victim's 
grandmother  that  the  victim  had  told  lies 
before,  the  evidence  did  not  rise  to  the 
level  of  conflicting  evidence  warranting  a 
lustful  touching  jury  instruction,  and  thus 
the  trial  court  did  not  err  in  denjdng  the 
jury  instruction  on  the  lesser-included  of- 
fense of  lustful  touching.  Divine  v.  State, 
947  So.  2d  1017  (Miss.  Ct.  App.  2007). 

12.  Sentence. 

Defendant's  sentence  was  affirmed  be- 
cause the  trial  judge  was  well  within  his 
authority  in  Miss.  Code  Ann.  §  99-19-21 
to  impose  concurrent  or  consecutive  sen- 
tences, and  pursuant  to  Miss.  Code  Ann. 
§  99-7-2(3),  the  court  could  impose  sepa- 
rate sentences  for  each  of  his  sexual  bat- 
tery of  a  minor  convictions  under  Miss. 
Code  Ann.  §  97-3-95(l)(d).  Eason  v.  Epps, 
32  So.  3d  538  (Miss.  Ct.  App.  2009). 

13.  Other,  miscellaneous. 

Offender  was  required  to  continue  reg- 
istering as  a  sex  offender  under  Miss. 
Code  Ann.  §  45-33-47(2)(b)(ix)  due  to  his 
guilty  plea  to  a  Maryland  sex  offense 
because:  (1)  the  offender  admitted  in  his 
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plea  that  he  had  placed  his  hands  on  the 
victim's  vagina  without  her  consent;  and 
(2)  his  conduct  and  plea  satisfied  the  ele- 
ments of  the  Mississippi  crime  of  at- 
tempted sexual  battery,  which  was  a  reg- 
istrable offense  under  Miss.  Code  Ann. 
§  45-33-25(1).  Stallworth  v.  Miss.  Dep't  of 
Pub.  Safety,  986  So.  2d  259  (Miss.  2008). 

14.  Lesser  included  offenses. 

In  a  sexual  battery,  the  circuit  court  did 
not  err  in  denying  defendant's  proposed 
lesser-included-offense  instruction  for 
simple  assault  because  sexual  battery  (the 
superior  offense)  could  have  been  commit- 
ted without  a  simple  assault  (the  putative 
lesser-included  offense)  being  committed. 
Thus,  the  elements  of  the  separate  of- 
fenses were  distinctly  different.  Wallace  v. 
State,  10  So.  3d  913  (Miss.  2009). 

15.  Double  jeopardy. 

Defendant  was  properly  convicted  of 
sexual  battery  in  violation  of  Miss.  Code 
Ann.  §  97-3-95(d)(l)  and  unlawful  touch- 
ing of  a  child  under  the  age  of  sixteen  in 
violation  of  Miss.  Code  Ann.  §  97-5-23 
because  his  rights  under  the  Double  Jeop- 
ardy Clause  were  not  violated  when  the 
record  clearly  evinced  two  separate  acts  of 
touching,  and  the  State  presented  sepa- 
rate and  independent  proof  of  each 
charge;  defendant  sexually  assaulted  the 
victim  in  her  living  room  when  he  commit- 
ted statutory  rape  and  sexually  assaulted 
her  again  when  he  committed  sexual  bat- 
tery by  inserting  his  finger  into  her  anus, 
and  evidence  was  presented  by  numerous 
witnesses  that  the  victim  consistently  de- 
scribed a  second  act  of  touching  at  a 
different  time  and  in  a  different  location  of 
f  the  house.  Woods  v.  State,  30  So.  3d  362 
(Miss.  Ct.  App.  2009). 

Crime  of  sexual  abuse  of  a  vulnerable 
person  under  Miss.  Code  Ann.  §  43-47-19 
does  not  encompass  the  crime  of  sexual 
battery  under  Miss.  Code  Ann.  §  97-3-95, 
and  a  conviction  of  both  offenses  does  not 
implicate  double  jeopardy  concerns  be- 
cause the  crimes  require  additional  and 
different  elements  of  proof;  specifically, 
the  former  offense  does  not  require  proof 
of  penetration,  while  the  latter  offense 
does  require  this  proof  Additionally, 
abuse  of  a  vulnerable  person  requires 
proof  that  defendant  willfully  infiicted 


physical  pain  or  injury  upon  a  vulnerable 
person,  while  sexual  battery  has  no  such 
requirement;  there  are  additional  differ- 
ences in  that  sexual  battery  does  not  re- 
quire that  the  victim's  abilities  to  provide 
for  his  or  her  protection  from  sexual  con- 
tact be  impaired  by  the  infirmities  of  ag- 
ing or  that  the  victim  be  a  patient  or 
resident  of  a  care  facility,  while  the  charge 
of  abuse  of  a  vulnerable  person  does  re- 
quire this  additional  element.  Simoneaux 
V.  State,  29  So.  3d  26  (Miss.  Ct.  App.  2009), 
writ  of  certiorari  denied  by  29  So.  3d  774, 
2010  Miss.  LEXIS  115  (Miss.  2010),  writ 
of  certiorari  denied  by  131  S.  Ct.  151,  178 
L.  Ed.  2d  38,  2010  U.S.  LEXIS  6093,  79 
U.S.L.W.  3196  (U.S.  2010). 

16.  New  trial. 

Defendant's  motion  for  a  new  trial  was 
properly  denied  because  jury's  verdict  did 
not  amount  to  an  unconscionable  injustice 
and  because  the  evidence  did  not  prepon- 
derate heavily  against  the  jury's  verdict 
finding  defendant  guilty  of  sexual  battery 
involving  an  eight-year-old  boy  where  the 
evidence  included  testimony  of  the  victim, 
the  victim's  mother,  the  nurse  who  exam- 
ined the  victim  on  the  night  of  the  attack, 
a  serologist  who  determined  that  the  dried 
secretions  found  on  the  buttocks  of  the 
victim  were  seminal  fluid,  and  members  of 
the  police  department  who  participated  in 
the  investigation.  The  victim  maintained 
a  largely  consistent  story  from  his  first 
reports  to  his  testimony  on  the  stand,  and 
all  of  the  State's  witnesses  presented  tes- 
timony that  implicated  defendant;  even 
though  there  was  some  confiicting  evi- 
dence presented  by  the  defense  and  the 
defense  presented  an  alibi,  the  evidence 
presented  by  the  State  was  of  such  a  level 
that  the  guilty  verdict  was  not  against  the 
overwhelming  weight  of  the  evidence. 
Bolden  v.  State,  23  So.  3d  491  (Miss.  Ct. 
App.  2009),  writ  of  certiorari  denied  by  22 
So.  3d  1193,  2009  Miss.  LEXIS  614  (Miss. 
2009). 

In  a  case  involving  sexual  battery  of  a 
child  under  Miss.  Code  Ann.  §  97-3-95,  a 
trial  court  did  not  err  by  denjdng  defen- 
dant's request  for  a  new  trial  or  a  directed 
verdict  because,  although  there  was  no 
physical  evidence  against  defendant,  the 
victim's  testimony  was  corroborated  by  a 
doctor,  who  found  signs  of  sexual  abuse 
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during  an  examination.  Moreover,  the  ver- 
dict did  not  sanction  an  unconscionable 
result.  Steadham  v.  State,  995  So.  2d  835 
(Miss.  Ct.  App.  2008). 

In  a  child  sexual  abuse  case  where  a 
six-year-old  victim  stated  that  defendant 
had  taken  her  into  his  trailer,  told  her 
about  sex,  and  licked  her  bottom,  no  new 
trial  was  required  because  the  verdict  was 
not  against  the  overwhelming  weight  of 
the  evidence;  the  child's  statement  was 
admissible  into  evidence,  a  neighbor  ob- 
served the  child  go  into  defendant's 
trailer,  and  defendant  was  shown  to  live 
near  the  child.  Pierce  v.  State,  2  So.  3d  641 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  999  So.  2d  1280,  2009  Miss. 
LEXIS  93  (Miss.  2009),  writ  of  certiorari 
denied  by  558  U.S.  846, 130  S.  Ct.  113, 175 
L.  Ed.  2d  74,  2009  U.S.  LEXIS  5318,  78 
U.S.L.W.  3173  (2009). 

17.  Speedy  trial. 

Defendant's  conviction  for  the  sexual 
battery  of  his  minor  daughter  in  violation 
of  Miss.  Code  Ann.  §  97-3-95(l)(d)  was 


appropriate  because  he  failed  to  raise  his 
statutory  right  to  a  speedy  trial  specifi- 
cally under  Miss.  Code  Ann.  §  99-17-1. 
Additionally,  when  he  raised  his  constitu- 
tional right  to  a  speedy  trial,  it  was  well 
past  the  270-day  requirement  of  the  stat- 
ute. McBride  v.  State,  61  So.  3d  174  (Miss. 
Ct.  App.  2010),  superseded  by  61  So.  3d 
138,  2011  Miss.  LEXIS  245  (Miss.  2011). 

Defendant's  conviction  for  the  sexual 
battery  of  his  minor  daughter  in  violation 
of  Miss.  Code  Ann.  §  97-3-95(l)(d)  was 
appropriate  because  he  was  not  denied  his 
constitutional  right  to  a  speedy  trial  since, 
while  there  was  a  delay  in  the  trial,  there 
was  no  evidence  the  State  deliberately 
created  the  delay,  nor  did  defendant  object 
in  any  way  to  the  delay  until  the  case  was 
set  for  trial  a  month  later.  Further,  when 
defendant  did  object,  he  requested  the 
charges  be  dropped  and  not  that  the  case 
be  heard  sooner;  there  was  also  no  preju- 
dice to  the  defense  due  to  the  delay. 
McBride  v.  State,  61  So.  3d  174  (Miss.  Ct. 
App.  2010),  superseded  by  61  So.  3d  138, 
2011  Miss.  LEXIS  245  (Miss.  2011). 
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2.  Sexual  penetration. 

3.  Indictment. 

2.  Sexual  penetration. 

Defendant's  conviction  for  sexual  bat- 
tery of  a  seven-year-old  child,  his  nephew, 
in  violation  of  Miss.  Code  Ann.  §  97-3- 
95(l)(d),  was  supported  by  the  evidence 
because  the  evidence  was  sufficient  to 
sustain  a  conviction  based  on  fellatio- 
based  sexual  battery,  which  was  sexual 
penetration  under  Miss.  Code  Ann.  §  97- 
3-97(a);  when  asked  to  draw  an  "X"  where 
defendant  put  his  mouth,  the  victim  drew 
an  "X"  on  the  penis  on  an  anatomically- 
correct  drawing  of  a  male  child.  Beasley  v. 
State,  74  So.  3d  357  (Miss.  Ct.  App.  2010). 

Seminal  fluid  found  on  a  victim's  body 
does  not  constitute  penetration  under 
Miss.  Code  Ann.  §  97-3-97.  Singleton  v. 
State,  16  So.  3d  742  (Miss.  Ct.  App.  2009). 

For  purposes  of  a  new  trial,  a  guilty 
verdict  in  a  sexual  battery  case  was  not 
against  the  overwhelming  weight  of  the 


evidence  because  it  was  up  to  a  jury  to 
assess  the  reliability  of  a  victim's  sister, 
who  testified  on  the  issue  of  penetration; 
moreover,  even  though  defendant's  semi- 
nal fluid  on  the  victim's  body  did  not  prove 
penetration,  the  testimony  of  the  sister 
and  of  police  detectives  regarding  defen- 
dant's admission  of  other  instances  of  oral 
sex  established  that  element  of  the  crime. 
Singleton  v.  State,  16  So.  3d  742  (Miss.  Ct. 
App.  2009). 

In  a  sexual  battery  case  under  Miss. 
Code  Ann.  §  97-3-95(2)  where  penetration 
was  an  issue,  a  judgment  notwithstanding 
the  verdict  was  properly  denied  because  it 
was  up  to  a  jury  to  determine  the  credibil- 
ity of  a  victim's  sister,  who  testified  that 
she  saw  defendant  sticking  his  tongue  in 
between  the  victim's  vagina;  also,  defen- 
dant admitted  to  other  instances  of  oral 
sex  performed  by  the  victim.  Singleton  v. 
State,  16  So.  3d  742  (Miss.  Ct.  App.  2009). 

Defendant's  conviction  for  sexual  bat- 
tery of  a  22-year-old  mentally  retarded 
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woman,  in  violation  of  Miss.  Code  Ann. 
§  97-3-95(l)(b),  was  supported  by  the  evi- 
dence because,  based  on  testimony  by  the 
victim's  mother,  the  jury  could  have  found 
beyond  a  reasonable  doubt  that  sexual 
penetration,  as  defined  in  Miss.  Code  Ann. 
§  97-3-97(a),  was  occurring  at  the  mo- 
ment the  mother  walked  in  on  the  victim 
and  defendant.  Holmes  v.  State,  20  So.  3d 
681  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  20  So.  3d  680,  2009  Miss. 
LEXIS  543  (Miss.  2009). 

Denial  of  appellant's,  an  inmate's,  re- 
quest for  postconviction  relief  after  he  was 
convicted  of  capital  murder  (murder  dur- 
ing the  commission  of  sexual  battery)  was 
appropriate  because  he  failed  to  prove 
that  he  received  the  ineffective  assistance 
of  counsel.  Even  if  counsel  had  procured  a 
DNA  expert  who  testified  that  the  in- 
mate's DNA  was  not  present,  that  did  not 
exonerate  the  inmate  of  the  sexual  battery 
charge  because  sexual  penetration  could 
be  by  insertion  of  any  object  into  the 
genital  or  anal  opening  of  another  person's 
body  Havard  v.  State,  988  So.  2d  322 
(Miss.  2008). 

Evidence  was  sufficient  to  support  a 
conviction  of  child  sexual  abuse,  despite 
the  fact  that  there  was  no  physical  evi- 
dence of  sexual  penetration,  because  the 
jury  could  have  inferred  that  such  oc- 
curred in  the  form  of  cunnilingus.  The 
six-year-old  victim  stated  that  defendant 
had  taken  her  into  his  trailer,  told  her 
about  sex,  and  licked  her  bottom;  it  was 
shown  that  the  child  was  unable  to  distin- 
guish between  her  genital  and  anal  area 
due  to  her  age.  Pierce  v.  State,  2  So.  3d  641 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  999  So.  2d  1280,  2009  Miss. 
LEXIS  93  (Miss.  2009),  writ  of  certiorari 
denied  by  558  U.S.  846, 130  S.  Ct.  113, 175 
L.  Ed.  2d  74,  2009  U.S.  LEXIS  5318,  78 
U.S.L.W.  3173  (2009). 

Based  on  the  doctor's  testimony  con- 
cerning the  victim's  injuries  to  his  rectum 
I  which  he  stated  were  consistent  with 
sexual  battery  and  the  victim's  testimony 
that  defendant  assaulted  him,  the  evi- 
dence was  sufficient  for  the  jury  to  draw  a 
reasonable  inference  that  defendant  sexu- 
ally penetrated  the  victim's  rectum;  thus, 
defendant's  sexual  battery  conviction  was 
affirmed.  Divine  v.  State,  947  So.  2d  1017 
(Miss.  Ct.  App.  2007). 


Where  a  doctor  who  examined  the  vic- 
tim testified  that  the  victim's  rectum  was 
swollen  and  there  was  a  tear  on  the  open- 
ing into  the  rectum,  and  he  stated  that 
those  injuries  were  consistent  with  sexual 
battery,  the  evidence  clearly  indicated 
that  the  victim  was  sexually  penetrated 
pursuant  to  the  sexual  battery  statute, 
Miss.  Code  Ann.  §  97-3-95(l)(d);  with  re- 
gard to  the  statement  by  the  victim's 
grandmother  that  the  victim  had  told  lies 
before,  the  evidence  did  not  rise  to  the 
level  of  conflicting  evidence  warranting  a 
lustful  touching  jury  instruction,  and  thus 
the  trial  court  did  not  err  in  den3dng  the 
jury  instruction  on  the  lesser-included  of- 
fense of  lustful  touching.  Divine  v.  State, 
947  So.  2d  1017  (Miss.  Ct.  App.  2007). 

There  was  sufficient  evidence  for  a  jury 
to  find  defendant  guilty  of  sexual  battery, 
in  violation  of  Miss.  Code  Ann.  §  97-3- 
95(d),  where  the  testimony  of  the  seven- 
year-old  victim's  sister  and  a  forensic  in- 
terviewer and  social  worker  bolstered  the 
victim's  testimony  that  defendant,  when 
he  was  17  years  old,  inserted  his  finger 
into  the  victim's  vagina.  McClure  v.  State, 
941  So.  2d  896  (Miss.  Ct.  App.  2006). 

Evidence  was  sufficient  to  convict  defen- 
dant of  attempted  sexual  battery  pursu- 
ant to  Miss.  Code  Ann.  §  97-1-7  and  Miss. 
Code  Ann.  §  97-3-95(l)(a)  and  (d)  be- 
cause, inter  alia:  (1)  there  was  evidence 
that  defendant  intended  to  penetrate  the 
six-year-old  victim's  privates  with  his  pri- 
vates, which  satisfied  the  definition  of 
penetration  under  Miss.  Code  Ann.  §  97- 
3-97(a);  and  (2)  at  the  time  of  the  incident, 
defendant,  who  was  18,  was  more  than 
two  years  older  than  the  victim.  Bracken 
V.  State,  939  So.  2d  826  (Miss.  Ct.  App. 
2006). 

Trial  court  properly  refused  to  merge 
two  counts  of  an  indictment  charging  de- 
fendant with  sexual  battery  because  the 
two  counts  alleged  two  separate  acts  of 
penetration;  the  first  count  charged  that 
defendant  inserted  his  tongue  into  the 
victim's  vagina,  while  the  second  count 
charged  that  defendant  inserted  his  penis 
into  the  victim's  vagina.  Hill  v.  State,  929 
So.  2d  375  (Miss.  Ct.  App.  2006). 

3.  Indictment. 

Defendant  was  properly  convicted  of 
sexually  battery  by  digital  penetration 
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where  sufficient  proof  showed  that  defen-  indictment  and  proof  at  trial  was  not  a 

dant  was  provided  notice  that  he  was  fatal  error  under  Miss.  Const,  art.  3,  §  26. 

being  charged  with  sexual  battery,  and  Burrows  v.  State,  961  So.  2d  701  (Miss, 

the  variance  between  the  language  of  the  2007). 

§  97-3-101.    Sexual  battery;  penalty. 

JUDICIAL  DECISIONS 


2.  Sentence  ranges. 

Defendant's  sentence  was  not  illegal, 
under  Miss.  Code  Ann.  §  97-3-101(3),  be- 
cause, for  the  attempted-sexual-battery 
count,  defendant  was  sentenced  to  twelve 
years,  with  eight  years  of  post-release 
supervision,  which,  when  combined,  was 
for  twenty  years  and  was  within  the  statu- 
tory limits.  Moore  v.  State,  112  So.  3d  1084 
(Miss.  Ct.  App.  2013). 

Defendant's  life  sentence  after  he  was 
convicted  of  sexual  battery  of  child  under 
the  age  of  14  was  appropriate  because  it 
was  constitutional,  Miss.  Code  Ann.  §  97- 
3-101(3).  Although  there  were  certainly 
Mississippi  cases  where  defendants  were 
sentenced  to  less  than  life  for  the  crime  of 
sexual  battery  or  other  similar  crimes, 
there  were  also  numerous  cases  where  life 
sentences  were  given  for  such  crimes;  the 
fact  that  other  similarly  situated  defen- 
dants received  lighter  sentences  did  not 
prove  that  defendant's  sentence  was 
grossly  disproportionate  to  the  crime  com- 


mitted. Carter  v.  State,  996  So.  2d  112 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  999  So.  2d  374,  2009  Miss. 
LEXIS  43  (Miss.  2009). 

Defendant  was  convicted  of  four  counts 
of  sexual  battery  for  repeatedly  sexually 
battering  defendant's  stepdaughter  dur- 
ing a  time  period  when  she  was  11  years  of 
age  by  forcing  her  to  engage  in  sex  acts 
and  sexual  intercourse  with  defendant, 
and  defendant  was  sentenced  to  two  con- 
secutive life  sentences  (the  statutory 
maximum)  and  two  consecutive  20-year 
terms;  defendant  also  stated  that  he  took 
pictures  of  the  victim  and  possessed  child 
pornography,  and  in  light  of  the  evidence 
put  forth  supporting  defendant's  guilt, 
and  the  nature  of  the  crime  of  which 
defendant  was  convicted,  defendant's  sen- 
tences were  not  grossly  disproportionate 
to  the  offenses  or  constitutionally  viola- 
tive. Evans  v.  State,  984  So.  2d  308  (Miss. 
Ct.  App.  2007),  writ  of  certiorari  denied  by 
984  So.  2d  277,  2008  Miss.  LEXIS  289 
(Miss.  2008). 


§  97-3-104.  Crime  of  sexual  activity  between  certain  individu- 
als and  offenders  incarcerated  in  correctional  facilities  or 
on  correctional  supervision;  sanctions. 

(1)  It  is  unlav^ful  for  any  jailer,  guard,  employee  of  the  Department  of 
Corrections,  sheriff,  constable,  marshal,  other  officer,  or  employee  of  a  lav^ 
enforcement  agency  or  correctional  facility  to  engage  in  any  sexual  penetra- 
tion, as  defined  in  Section  97-3-97,  or  other  sexual  act  with  any  offender,  with 
the  offender's  consent,  who  is  incarcerated  at  any  jail  or  any  state,  county  or 
private  correctional  facility  or  who  is  serving  on  probation,  parole,  earned- 
release  supervision,  post-release  supervision,  earned  probation,  intensive 
supervision  or  any  other  form  of  correctional  supervision. 

(2)  It  is  unlawful  for  any  civilian  with  supervisory  or  custodial  authority 
over  an  offender  to  engage  in  any  sexual  penetration,  as  defined  in  Section 
97-3-97,  or  other  sexual  act  with  the  offender,  with  the  offender's  consent,  who 
is  incarcerated  at  any  jail  or  any  state,  county  or  private  correctional  facility. 
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(3)  Any  person  who  violates  this  section  is  guilty  of  a  felony  and  upon 
conviction  shall  be  fined  not  more  than  Five  Thousand  Dollars  ($5,000.00)  or 
imprisoned  for  a  term  not  to  exceed  five  (5)  years,  or  both. 

SOURCES:  Laws,  1998,  ch.  470,  §  1;  Laws,  2004,  ch.  589,  §  1;  Laws,  2005,  ch.  518, 
§  1;  Laws,  2010,  ch.  369,  §  1,  eff  from  and  after  passage  (approved  Mar.  16, 
2010.) 

Amendment  Notes  —  The  2010  amendment  designated  the  former  first  and  last 
sentences  as  (1)  and  (3),  respectively,  and  added  (2);  and  in  (1),  inserted  "or  employee  of 
a  law  enforcement  agency  or  correctional  facility,"  substituted  "or  other  sexual  act  with" 
for  "or  have  carnal  knowledge  with,"  and  inserted  "intensive  supervision." 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  felony  violation,  see  §  99-19-73. 

§  97-3-107.  Stalking;  aggravated  stalking;  penalties;  defini- 
tions. 

(1)  (a)  Any  person  who  purposefully  engages  in  a  course  of  conduct 
directed  at  a  specific  person,  or  who  makes  a  credible  threat,  and  who  knows 
or  should  know  that  the  conduct  would  cause  a  reasonable  person  to  fear  for 
his  or  her  own  safety,  to  fear  for  the  safety  of  another  person,  or  to  fear 
damage  or  destruction  of  his  or  her  property,  is  guilty  of  the  crime  of 
stalking. 

(b)  A  person  who  is  convicted  of  the  crime  of  stalking  under  this  section 
shall  be  punished  by  imprisonment  in  the  county  jail  for  not  more  than  one 
(1)  year  or  by  a  fine  of  not  more  than  One  Thousand  Dollars  ($1,000.00),  or 
by  both  such  fine  and  imprisonment. 

(c)  Any  person  who  is  convicted  of  a  violation  of  this  section  when  there 
is  in  effect  at  the  time  of  the  commission  of  the  offense  a  valid  temporary 
restraining  order,  ex  parte  protective  order,  protective  order  after  hearing, 
court  approved  consent  agreement,  or  an  injunction  issued  by  a  municipal, 
justice,  county,  circuit  or  chancery  court,  federal  or  tribal  court  or  by  a 
foreign  court  of  competent  jurisdiction  prohibiting  the  behavior  described  in 
this  section  against  the  same  party,  shall  be  punished  by  imprisonment  in 
the  county  jail  for  not  more  than  one  (1)  year  and  by  a  fine  of  not  more  than 
One  Thousand  Five  Hundred  Dollars  ($1,500.00). 

(2)  (a)  A  person  who  commits  acts  that  would  constitute  the  crime  of 
stalking  as  defined  in  this  section  is  guilty  of  the  crime  of  aggravated 
stalking  if  any  of  the  following  circumstances  exist: 

(i)  At  least  one  (1)  of  the  actions  constituting  the  offense  involved  the 
use  or  display  of  a  deadly  weapon  with  the  intent  to  place  the  victim  of  the 
stalking  in  reasonable  fear  of  death  or  great  bodily  injury  to  self  or  a  third 
person; 

(ii)  Within  the  past  seven  (7)  years,  the  perpetrator  has  been  previ- 
ously convicted  of  stalking  or  aggravated  stalking  under  this  section  or  a 
substantially  similar  law  of  another  state,  political  subdivision  of  another 
state,  of  the  United  States,  or  of  a  federally  recognized  Indian  tribe, 
whether  against  the  same  or  another  victim;  or 
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(iii)  At  the  time  of  the  offense,  the  perpetrator  was  a  person  required 
to  register  as  a  sex  offender  pursuant  to  state,  federal,  mihtary  or  tribal 
law  and  the  victim  was  under  the  age  of  eighteen  (18)  years, 
(b)  Aggravated  stalking  is  a  felony  punishable  as  follows: 

(i)  Except  as  provided  in  subparagraph  (ii),  by  imprisonment  in  the 
custody  of  the  Department  of  Corrections  for  not  more  than  five  (5)  years 
and  a  fine  of  not  more  than  Three  Thousand  Dollars  ($3,000.00). 

(ii)  If,  at  the  time  of  the  offense,  the  perpetrator  was  required  to 
register  as  a  sex  offender  pursuant  to  state,  federal,  military  or  tribal  law, 
and  the  victim  was  under  the  age  of  eighteen  (18)  years,  by  imprisonment 
for  not  more  than  six  (6)  years  in  the  custody  of  the  Department  of 
Corrections  and  a  fine  of  Four  Thousand  Dollars  ($4,000.00). 

(3)  Upon  conviction,  the  sentencing  court  shall  consider  issuance  of  an 
order  prohibiting  the  perpetrator  from  any  contact  with  the  victim.  The 
duration  of  any  order  prohibiting  contact  with  the  victim  shall  be  based  upon 
the  seriousness  of  the  facts  before  the  court,  the  probability  of  future  viola- 
tions, and  the  safety  of  the  victim  or  another  person. 

(4)  Every  conviction  of  stalking  or  aggravated  stalking  may  require  as  a 
condition  of  any  suspended  sentence  or  sentence  of  probation  that  the 
defendant,  at  his  own  expense,  submit  to  psychiatric  or  psychological  counsel- 
ing or  other  such  treatment  or  behavioral  modification  program  deemed 
appropriate  by  the  court. 

(5)  In  any  prosecution  under  this  section,  it  shall  not  be  a  defense  that  the 
perpetrator  was  not  given  actual  notice  that  the  course  of  conduct  was 
unwanted  or  that  the  perpetrator  did  not  intend  to  cause  the  victim  fear. 

(6)  When  investigating  allegations  of  a  violation  of  this  section,  law 
enforcement  officers  shall  utilize  the  Uniform  Offense  Report  prescribed  by  the 
Office  of  the  Attorney  General  in  consultation  with  the  sheriffs'  and  police 
chiefs'  associations.  However,  failure  of  law  enforcement  to  utilize  the  Uniform 
Offense  Report  shall  in  no  way  invalidate  the  crime  charged  under  this  section. 

(7)  For  purposes  of  venue,  any  violation  of  this  section  shall  be  considered 
to  have  been  committed  in  any  county  in  which  any  single  act  was  performed 
in  furtherance  of  a  violation  of  this  section.  An  electronic  communication  shall 
be  deemed  to  have  been  committed  in  any  county  from  which  the  electronic 
communication  is  generated  or  in  which  it  is  received. 

(8)  For  the  purposes  of  this  section: 

(a)  "Course  of  conduct"  means  a  pattern  of  conduct  composed  of  a  series 
of  two  (2)  or  more  acts  over  a  period  of  time,  however  short,  evidencing  a 
continuity  of  purpose  and  that  would  cause  a  reasonable  person  to  fear  for 
his  or  her  own  safety,  to  fear  for  the  safety  of  another  person,  or  to  fear 
damage  or  destruction  of  his  or  her  property.  Such  acts  may  include,  but  are 
not  limited  to,  the  following  or  any  combination  thereof,  whether  done 
directly  or  indirectly:  (i)  following  or  confronting  the  other  person  in  a  public 
place  or  on  private  property  against  the  other  person's  will;  (ii)  contacting 
the  other  person  by  telephone  or  mail,  or  by  electronic  mail  or  communica- 
tion as  defined  in  Section  97-45-1;  or  (iii)  threatening  or  causing  harm  to  the 
other  person  or  a  third  party. 
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(b)  "Credible  threat"  means  a  verbal  or  written  threat  to  cause  harm  to 
a  specific  person  or  to  cause  damage  to  property  that  would  cause  a 
reasonable  person  to  fear  for  the  safety  of  that  person  or  damage  to  the 
property. 

(c)  "Reasonable  person"  means  a  reasonable  person  in  the  victim's 
circumstances. 

(9)  The  incarceration  of  a  person  at  the  time  the  threat  is  made  shall  not 
be  a  bar  to  prosecution  under  this  section.  Constitutionally  protected  activity 
is  not  prohibited  by  this  section. 

SOURCES:  Laws,  1992,  ch.  532,  §  1;  Laws,  1996,  ch.  326,  §  1;  Laws,  2000,  ch.  553, 
§  1;  Laws,  2006,  ch.  583,  §  1;  Laws,  2010,  ch.  453,  §  1,  eff  from  and  after  July 
1,  2010. 

Amendment  Notes  —  The  2010  amendment  rewrote  the  section  to  revise  the 
elements  of  and  terms  of  punishment  for  the  offense  of  stalking  and  aggravated 
stalking. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Right  of  trial  by  jury. 

3.  Sufficiency  of  the  evidence. 

1.  In  generaL 

Because  it  was  clear  that  for  a  violation 
of  Miss.  Code  Ann.  §  97-3-107(4)  to  occur 
the  offending  conduct  had  to  be  inten- 
tional, and  Miss.  Code  Ann.  §  15-1-35 
applied  to  all  intentional  torts  that  were 
substantially  like  those  enumerated, 
stalking  was  subject  to  the  one-year  stat- 
ute of  limitations  of  §  15-1-35;  because 
the  employee  did  not  file  her  complaint 
within  one  year  of  last  alleged  action  by 
her  supervisor,  it  was  time-barred.  Jones 
V  B.L.  Dev  Corp.,  940  So.  2d  961  (Miss. 
Ct.  App.  2006). 

2.  Right  of  trial  by  jury. 

Because  the  offense  of  stalking  under 
Miss.  Code  Ann.  §  97-3-107(1),  with 
which  defendant  was  being  charged,  was 
punishable  by  up  to  one  year  in  jail,  de- 
fendant had  a  right  to  a  jury  trial,  a  circuit 
court  had  no  discretion  to  deny  him  that 


right  and  the  circuit  court  erred  in  refus- 
ing defendant's  request  for  a  jury  trial. 
Ude  V  State,  992  So.  2d  1213  (Miss.  Ct. 
App.  2008),  remanded  by  93  So.  3d  891, 
2012  Miss.  App.  LEXIS  189  (Miss.  Ct. 
App.  2012). 

3.  Sufficiency  of  the  evidence. 

Evidence,  including  that  defendant  re- 
peatedly called  the  victim,  visited  her  of- 
fice, sent  her  gifts  and  food  despite  being 
told  numerous  times  that  he  was  not  to 
have  any  contact  with  the  victim;  the 
victim's  testimony  that  she  confronted  de- 
fendant about  his  behavior  and  told  him 
that  she  did  not  wish  to  have  any  contact 
with  him,  that  he  became  angry  and  vio- 
lent, and  that  he  yelled  at  her;  and  other 
testimony  that  defendant  refused  to  obey 
numerous  specific  directives  that  he  stay 
away  from  the  victim,  was  sufficient  evi- 
dence for  a  circuit  court  to  have  found 
defendant  guilty  of  stalking.  Ude  v.  State, 
992  So.  2d  1213  (Miss.  Ct.  App.  2008), 
remanded  by  93  So.  3d  891,  2012  Miss. 
App.  LEXIS  189  (Miss.  Ct.  App.  2012). 
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§  97-3-109.    Drive-by  shooting;  drive-by  bombing. 


JUDICIAL  DECISIONS 


3.  Essential  elements. 

In  order  to  obtain  a  valid  conviction  of  a 
defendant  for  felony  murder  while  en- 
gaged in  the  crime  of  drive-by  shooting, 
the  State  is  required  to  prove  all  essential 
elements  of  both  Miss.  Code  Ann.  §  97-3- 
19(l)(c)  and  Miss.  Code  Ann.  §  97-3- 
109(1).  Thus,  the  State  is  required  to 


prove  under  Miss.  Code  Ann.  §  97-3- 
109(1)  that  the  defendant  caused  serious 
bodily  injury  to  another  purposely,  know- 
ingly or  recklessly  under  circumstances 
manifesting  extreme  indifference  to  the 
value  of  human  life  by  discharging  a  fire- 
arm while  in  or  on  a  vehicle.  Boyd  v.  State, 
977  So.  2d  329  (Miss.  2008). 


§  97-3-111.    Forfeiture  of  vehicles  used  in  drive-by  shootings 
or  bombings. 


Editor's  Note  —  Section  27-3-4  provides  that  the  terms  "  'Mississippi  State  Tax 
Commission,'  'State  Tax  Commission,'  "Tax  Commission'  and  'commission'  appearing  in 
the  laws  of  this  state  in  connection  with  the  performance  of  the  duties  and  functions  by 
the  Mississippi  State  Tax  Commission,  the  State  Tax  Commission  or  Tax  Commission 
shall  mean  the  Department  of  Revenue." 

§  97-3-117.  Mississippi  Carjacking  Act;  what  constitutes  of- 
fense of  carjacking;  attempted  carjacking;  armed  carjack- 
ing; penalties. 


JUDICIAL  DECISIONS 


1.  Evidence. 

2.  Indictment. 
5.  Sentence. 

1.  Evidence. 

Evidence,  though  circumstantial,  was 
sufficient  to  support  defendant's  convic- 
tion for  carjacking,  pursuant  to  Miss. 
Code  Ann.  §  97-3-117(1),  because  an  in- 
vestigator testified  that  defendant  was 
implicated  as  being  present  at  the  scene 
on  the  morning  of  the  attack;  a  photo- 
graph of  defendant's  mother  was  recov- 
ered from  the  vehicle  after  it  was  located 
in  Texas,  where  defendant  had  relatives; 
and  (3)  a  piece  of  paper  with  defendant's 
Social  Security  number  written  on  it  was 
found  in  the  vehicle  that  was  left  at  the 
scene.  Moses  v.  State,  30  So.  3d  391  (Miss. 
Ct.  App.  2010). 

Trial  court  did  not  err  by  denying  defen- 
dant's motion  for  a  new  trial  because  the 
state  proved  all  of  the  elements  of  a  car- 
jacking; the  legislature  did  not  intend 
Miss.  Code  Ann.  §  97-3-117  to  be  con- 


strued so  literally  as  to  mean  that  a  per- 
son committed  a  carjacking  only  when  an 
individual  was  physically  inside  the  ve- 
hicle, and  the  evidence  showed  that  the 
victim  had  just  retrieved  some  money 
from  the  vehicle  and  had  her  keys  in  her 
hand  when  defendant  approached  her,  de- 
fendant demanded  the  keys  from  her, 
snatched  them  out  of  her  hand,  and  drove 
off.  Young  V.  State,  962  So.  2d  110  (Miss. 
Ct.  App.  2007). 

Evidence  was  sufficient  to  convict  defen- 
dant of  armed  carjacking  where  the  vic- 
tims, when  presented  with  a  photo  lineup, 
picked  out  defendant  and  all  three  identi- 
fied defendant  in  court  as  the  black- 
shirted  carj acker;  the  eyewitness  testi- 
mony was  corroborated  by  defendant's 
conduct  during  the  police  chase.  Jackson 
V.  State,  969  So.  2d  124  (Miss.  Ct.  App. 
2007). 

2.  Indictment. 

In  a  carjacking  case,  even  though  an 
indictment  and  a  jury  instruction  lacked 
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the  specific  language  "from  another  per- 
son's immediate  actual  possession,"  as  set 
forth  in  Miss.  Code  Ann.  §  97-3-117(1), 
they  were  sufficient  because  the  use  of  the 
name  of  the  victim  was  the  equivalent  of 
such.  Therefore,  there  was  no  due  process 
violation,  and  defense  counsel  was  not 
ineffective  for  submitting  the  instruction 
to  the  jury.  Ferryman  v.  State,  16  So.  3d  41 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  15  So.  3d  426,  2009  Miss.  LEXIS 
404  (Miss.  2009). 

5.  Sentence. 

Defendant's  sentence  to  thirty  years' 
incarceration,  with  ten  years  suspended, 


for  armed  carjacking  was  not  excessive 
because  the  sentence  was  within  statuto- 
rily prescribed  limits.  Clark  v.  State,  54 
So.  3d  304  (Miss.  Ct.  App.  2011). 

In  a  carjacking  case,  a  trial  court  erred 
by  imposing  a  30-year  sentence,  even 
though  defendant  was  a  habitual  offender, 
because  this  was  in  excess  of  the  maxi- 
mum sentence  of  15  years  for  that  crime. 
Ferryman  v.  State,  16  So.  3d  41  (Miss.  Ct. 
App.  2009),  writ  of  certiorari  denied  by  15 
So.  3d  426,  2009  Miss.  LEXIS  404  (Miss. 
2009). 


RESEARCH  REFERENCES 


ALR.  Cigarette  Lighter  as  Deadly  or 
Dangerous  Weapon.  22  A.L.R.  6th  533. 


CHAPTER  5 


Offenses  Affecting  Children 


Sec. 

97-5-5.  Enticing  child  for  concealment,  prostitution  or  marriage. 

97-5-7.  Enticing  child  for  employment. 

97-5-24.  Sexual  involvement  of  school  employee  with  student;  duty  to  report; 

penalties  for  failure  to  report;  immunity  from  civil  liability  for  report 
made  in  good  faith. 

97-5-27.  Dissemination  of  sexually  oriented  material  to  persons  under  eighteen 

years  of  age;  use  of  computer  for  purpose  of  luring  or  inducing  persons 
under  eighteen  years  of  age  to  engage  in  sexual  contact. 

97-5-31.  Exploitation  of  children;  definitions. 

97-5-33.  Exploitation  of  children;  prohibitions. 

97-5-39.  Contributing  to  the  neglect  or  delinquency  of  a  child;  felonious  abuse 

and/or  battery  of  a  child. 

97-5-49.  Knowingly  allowing  party  where  minor  obtains,  possesses  or  consumes 

alcoholic  beverage;  definitions;  applicability  of  section;  penalties. 

97-5-51.  Mandatory  reporting  of  sex  crimes  against  minors;  definitions;  proce- 

dure; report  contents;  forensic  samples;  penalties. 

§  97-5-5.    Enticing  child  for  concealment,  prostitution  or  mar- 
riage. 

Every  person  who  shall  maliciously,  willfully,  or  fraudulently  lead,  take, 
carry  away,  decoy  or  entice  away,  any  child  under  the  age  of  fourteen  (14) 
years,  with  intent  to  detain  or  conceal  such  child  from  its  parents,  guardian,  or 
other  person  having  lawful  charge  of  such  child,  or  for  the  purpose  of 
prostitution,  concubinage,  or  marriage,  shall,  on  conviction,  be  imprisoned  in 
the  custody  of  the  Department  of  Corrections  for  not  less  than  two  (2)  years  nor 
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more  than  ten  (10)  years,  or  fined  not  more  than  Ten  Thousand  Dollars 
($10,000.00),  or  both.  Investigation  and  prosecution  of  a  defendant  under  this 
section  does  not  preclude  prosecution  of  the  defendant  for  a  violation  of  other 
applicable  criminal  laws,  including,  but  not  limited  to,  the  Mississippi  Human 
Trafficking  Act,  Section  97-3-54  et  seq. 

SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  12,  Title  3  (31);  1857,  ch.  64, 
art.  58;  1871,  §  2529;  1880,  §  2753;  1892,  §  1002;  1906,  §  1079;  Hemingway's 
1917,  §  806;  1930,  §  825;  1942,  §  2051;  Laws,  2013,  ch.  543,  §  14,  eff  from  and 
after  July  1,  2013. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  typographical  error  in  a  statutory  reference  at  the  end  of  the  section  by 
substituting  "Section  97-3-54  et  seq."  for  "Sections  97-3-54  et  seq."  The  Joint  Committee 
ratified  the  correction  at  its  August  1,  2013,  meeting. 

Amendment  Notes  —  The  2013  amendment,  in  the  first  sentence,  substituted 
"custody  of  the  Department  of  Corrections  for"  for  "Penitentiary,"  "less  than  two  (2) 
years  nor  more  than,"  for  "exceeding,"  deleted  "or  imprisoned  in  the  county  jail  not  more 
than  one  (1)  year,  or"  preceding  "or  fined  not  more  than,"  substituted  "Ten  Thousand 
Dollars  ($10,000.00)"  for  "One  Thousand  Dollars";  and  added  the  last  sentence. 

§  97-5-7.    Enticing  child  for  employment. 

Any  person  who  shall  persuade,  entice  or  decoy  away  from  its  father  or 
mother  with  whom  it  resides  any  child  under  the  age  of  eighteen  (18)  years, 
being  unmarried,  for  the  purpose  of  employing  such  child  without  the  consent 
of  its  parents,  or  one  of  them,  shall  upon  conviction  be  punished  by  a  fine  of  not 
more  than  One  Thousand  Dollars  ($1,000.00)  or  imprisoned  in  the  county  jail 
not  more  than  one  (1)  year,  or  both.  Investigation  and  prosecution  of  a 
defendant  under  this  section  does  not  preclude  prosecution  of  the  defendant  for 
a  violation  of  other  applicable  criminal  laws,  including,  but  not  limited  to,  the 
Mississippi  Human  Trafficking  Act,  Section  97-3-54  et  seq. 

SOURCES:  Codes,  1880,  §  2755;  1892,  §  1003;  1906,  §  1080;  Hemingway's  1917, 
§  807;  1930,  §  827;  1942,  §  2053;  Laws,  1980,  ch  357;  Laws,  2013,  ch.  543,  §  15, 
eff  from  and  after  July  1,  2013. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  typographical  error  in  a  statutory  reference  at  the  end  of  the  section  by 
substituting  "Section  97-3-54  et  seq."  for  "Sections  97-3-54  et  seq."  The  Joint  Committee 
ratified  the  correction  at  its  August  1,  2013,  meeting. 

Amendment  Notes  —  The  2013  amendment,  in  the  first  sentence,  substituted  "One 
Thousand  Dollars  ($1,000.00)"  for  "twenty  dollars  ($20.00)"  and  "one  (1)  year"  for  "thirty 
(30)  days";  and  added  the  last  sentence. 
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§  97-5-23.    Touching,  handling,  etc.,  child,  mentally  defective 
or  incapacitated  person  or  physically  helpless  person. 

Cross  References  —  Mandatory  reporting  of  offense  under  this  section  relating  to 
the  touching  of  a  child,  mentally  defective  or  incapacitate  person  or  physically  helpless 
person  for  lustful  purposes  when  committed  by  an  adult  against  a  minor  under  the  age 
of  sixteen,  see  §  97-5-51. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Indictment. 

3.  Evidence. 

4.  Sentence. 

6.  Ineffective  assistance  of  counsel. 

7.  Jury  instructions. 

1.  In  general. 

Defendant's  right  against  double-jeop- 
ardy was  not  violated  because,  while  the 
counts  for  fondling,  under  Miss.  Code 
Ann.  §  97-5-23(1),  and  the  attempted- 
sexual-battery,  under  Miss.  Code.  Ann. 
§  97-1-7,  stemmed  from  the  same  encoun- 
ter, the  elements  of  the  crimes  were  not 
the  same  as  each  count  contained  an  ele- 
ment not  contained  in  the  other.  At- 
tempted sexual  battery  did  not  contain 
the  element  of  gratification  of  lust,  while 
fondling  did  not  require  the  element  of 
penetration.  Moore  v.  State,  112  So.  3d 
1084  (Miss.  Ct.  App.  2013). 

2.  Indictment. 

Indictment  charged  defendant  with  one 
count  of  touching  a  child  for  lustful  pur- 
poses pursuant  to  Miss.  Code  Ann.  §  97- 
5-23(1)  and  one  count  of  sexual  battery 
pursuant  to  Miss.  Code  Ann.  §  97-3- 
95(l)(d),  and  the  crimes  formed  a  common 
scheme  of  sexual  misconduct  and  all  the 
crimes  occurred  over  a  period  of  time 
against  the  same  victim  in  a  similar  man- 
ner; thus,  the  court  rejected  defendant's 
claim  that  it  was  error  for  him  to  be  tried 
on  a  multi-count  indictment,  for  purposes 
of  Miss.  Code  Ann.  §  99-7-2,  plus  the 
court  noted  that  the  trial  court  instructed 
the  jury  to  evaluate  each  count  separately 
and  return  separate  verdicts.  Wilson  v. 
State,  990  So.  2d  798  (Miss.  Ct.  App. 
2008). 

Indictment  for  fondling  and  sexual  bat- 
tery was  not  defective  for  failing  to  pro- 
vide the  specific  dates  that  the  offenses 


occurred,  as  the  state  had  narrowed  the 
time  frame  sufficiently  to  put  defendant 
on  notice  of  the  nature  and  cause  of  the 
charges  against  him.  Hodgin  v.  State,  964 
So.  2d  492  (Miss.  2007). 

3.  Evidence. 

Fact  that  the  jury  did  not  find  defendant 
guilty  of  sexual  battery  did  not  vitiate  the 
evidence  as  to  touching;  it  simply  meant 
that  the  jury  was  discerning  and  did  not 
find  sufficient  evidence  to  support  the 
sexual  battery  charges.  Dubose  v.  State, 
22  So.  3d  340  (Miss.  Ct.  App.  2009). 

Sexual  penetration  is  not  required  to 
prove  an  unlawful  touching.  Dubose  v. 
State,  22  So.  3d  340  (Miss.  Ct.  App.  2009). 

Verdict  was  not  against  the  overwhelm- 
ing weight  of  the  evidence;  all  three  chil- 
dren testified  in  graphic  detail  that  defen- 
dant touched  them.  The  children  were 
removed  from  the  home,  and  they  were 
later  taken  to  a  pediatrician  who  testified 
that  all  three  children  had  injuries  consis- 
tent with  their  account  of  sexual  abuse. 
Dubose  V.  State,  22  So.  3d  340  (Miss.  Ct. 
App.  2009). 

Defendant's  conviction  of  sexual  battery 
and  child  fondling  was  supported  by  suf- 
ficient evidence  where  the  victim,  defen- 
dant's stepdaughter,  testified  that  defen- 
dant fondled  her  breasts  and  genitals, 
inserted  a  vibrator  into  her  vagina,  and 
attempted  vaginal  penetration  with  his 
penis  when  she  was  between  the  ages  of 
nine  and  ten  years  old.  Further,  the  vic- 
tim's grandmother  testified  that  the  vic- 
tim admitted  that  defendant  was  "touch- 
ing her"  and  that  she  took  the  victim  to  a 
doctor  specializing  in  gynecology  for  a 
physical,  and  the  doctor  testified  that  her 
examination  of  the  victim  revealed  tears 
in  her  hymen,  which  were  consistent  with 
and  evidence  of  trauma.  Tate  v.  State,  20 
So.  3d  623  (Miss.  2009). 
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Defendant  was  properly  convicted  of 
sexual  battery  in  violation  of  Miss.  Code 
Ann.  §  97-3-95(d)(l)  and  unlawful  touch- 
ing of  a  child  under  the  age  of  sixteen  in 
violation  of  Miss.  Code  Ann.  §  97-5-23 
because  his  rights  under  the  Double  Jeop- 
ardy Clause  were  not  violated  when  the 
record  clearly  evinced  two  separate  acts  of 
touching,  and  the  State  presented  sepa- 
rate and  independent  proof  of  each 
charge;  defendant  sexually  assaulted  the 
victim  in  her  living  room  when  he  commit- 
ted statutory  rape  and  sexually  assaulted 
her  again  when  he  committed  sexual  bat- 
tery by  inserting  his  finger  into  her  anus, 
and  evidence  was  presented  by  numerous 
witnesses  that  the  victim  consistently  de- 
scribed a  second  act  of  touching  at  a 
different  time  and  in  a  different  location  of 
the  house.  Woods  v  State,  30  So.  3d  362 
(Miss.  Ct.  App.  2009). 

Court  found  a  factual  basis  to  establish 
the  charges  against  an  inmate  for  voyeur- 
ism under  Miss.  Code  Ann.  §  97-29-61 
and  touching  a  child  for  lustful  purposes 
under  Miss.  Code  Ann.  §  97-5-23(1),  given 
that  (1)  the  inmate  admitted  the  facts  that 
surrounded  the  elements  for  both  of  the 
crimes,  (2)  the  inmate's  daughter  reported 
the  same  story  to  her  grandmother  and 
others,  and  (3)  the  daughter  provided  suf- 
ficient facts  and  detail  to  support  the 
charges.  Gaddy  v.  State,  21  So.  3d  677 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  130  S.  Ct.  2115,  176  L.  Ed.  2d 
741,  2010  U.S.  LEXIS  3422,  78  U.S.L.W. 
3611  (U.S.  2010). 

Evidence  was  sufficient  to  convict  defen- 
dant of  fondling,  although  defendant  ar- 
gued that  if  he  touched  the  victim  at  all  on 
the  breasts,  the  touching  was  accidental; 
the  circumstances  of  the  case  were  suffi- 
cient for  a  reasonable  jury  to  infer  that 
defendant's  intent  in  touching  the  victim 
was  to  satisfy  his  lustful  desires.  Wright  v. 
State,  9  So.  3d  447  (Miss.  Ct.  App.  2009). 

There  was  no  factual  basis  for  defen- 
dant's guilty  plea  to  touching  a  child  for 
lustful  purposes;  while  defendant  admit- 
ted to  positioning  a  blanket  that  was  cov- 
ering the  child  and  taking  pictures  of  the 
child's  clothed  buttocks  while  the  child 
slept,  defendant  only  touched  the  blanket. 
Carreiro  v.  State,  5  So.  3d  1170  (Miss.  Ct. 
App.  2009). 


Denial  of  defendant's  motion  for  a  new 
trial  after  he  was  convicted  of  statutory 
rape  and  unlawful  touching  of  a  child  fur 
lustful  purposes,  in  violation  of  Miss.  Code 
Ann.  §§  97-3-65(l)(b)  and  97-5-23(1),  was 
appropriate  because  defendant's  argu- 
ment on  appeal  raised  the  same  points 
that  were  part  of  his  trial  defense.  Defen- 
dant also  failed  to  point  to  an5d:hing  in  the 
record  negating  the  State's  evidence. 
Parramore  v.  State,  5  So.  3d  1074  (Miss. 
2009). 

Trial  court  did  not  err  in  denying  defen- 
dant's motion  for  a  new  trial  because  the 
evidence  supported  defendant's  convic- 
tions for  touching  a  child  for  lustful  pur- 
poses, in  violation  of  Miss.  Code.  Ann. 
§  97-5-23(1),  and  kidnapping;  the  victim 
testified  as  to  what  transpired  and  identi- 
fied both  defendant  and  defendant's  ve- 
hicle. Nix  V.  State,  8  So.  3d  141  (Miss. 
2009). 

Where  the  fourteen-year-old  victim  tes- 
tified that  she  was  visiting  her  grandpar- 
ent's house  when  defendant  inappropri- 
ately touched  her,  the  evidence  was 
sufficient  to  support  the  jury's  verdict  con- 
victing defendant  of  lustful  touching  of  a 
child  pursuant  to  Miss.  Code  Ann.  §  97-5- 
23;  the  victim  never  returned  to  her 
grandparent's  home  after  the  alleged  inci- 
dent occurred.  While  the  victim  delayed 
three  weeks  in  reporting  the  alleged  inci- 
dent, her  actions  were  consistent  with  the 
conduct  of  a  person  victimized  by  a  sex 
crime;  therefore,  the  trial  court  did  not  err 
by  denjdng  defendant's  motion  for  a  judg- 
ment notwithstanding  the  verdict. 
Massey  v.  State,  992  So.  2d  1161  (Miss. 
2008). 

Jury  was  faced  with  the  victim's  account 
of  the  crime  versus  defendant's  denial  and 
weighing  the  evidence  in  the  light  most 
favorable  to  the  verdict,  the  court  could 
not  find  that  allowing  defendant's  convic- 
tion under  Miss.  Code  Ann.  §§  97-5-23(1), 
97-3-95(l)(d)  to  stand  would  sanction  an 
unconscionable  injustice.  Wilson  v.  State, 
990  So.  2d  798  (Miss.  Ct.  App.  2008). 

There  was  testimony  from  the  victim, 
that  defendant  had  an  erection  during  one 
of  the  encounters  and  thus  a  rational  juror 
could  have  found  that  defendant's  actions 
were  lustful,  for  purposes  of  his  fondling 
conviction  under  Miss.  Code  Ann.  §  97-5- 
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23(1).  Wilson  v.  State,  990  So.  2d  798 
(Miss.  Ct.  App.  2008). 

Evidence  was  sufficient  to  convict  a  de- 
fendant of  fondling,  notwithstanding  the 
defendant's  contention  that  there  was  no 
physical  evidence,  because  the  victim  tes- 
tified that  she  was  fondled  by  the  defen- 
dant and  a  witness  testified  that  she  saw 
the  defendant  fondling  the  victim.  Miller 
V.  State,  982  So.  2d  995  (Miss.  Ct.  App. 
2008). 

Defendant's  conviction  for  fondling  was 
appropriate  based  on  the  victim's  testi- 
mony that  defendant  touched  or  poked  her 
"private  area"  and  based  on  a  detective's 
testimony  that  defendant  made  several 
incriminating  statements  during  an  inter- 
view with  the  detective.  In  part,  the  detec- 
tive testified  that  defendant  acknowl- 
edged that  he  was  just  trying  to  see  if  he 
could  get  away  with  touching  the  victim. 
Richardson  v.  State,  990  So.  2d  247  (Miss. 
Ct.  App.  2008). 

Defendant's  conviction  for  fondling  his 
seven-year-old  daughter  was  appropriate, 
in  part  because  the  jury  heard  the  child's 
testimony  that  defendant  performed  a 
sexual  act  on  her  while  she  was  playing  on 
the  computer.  Any  inconsistencies  or  con- 
tradictions in  her  testimony  were  obvi- 
ously resolved  by  the  jury  in  favor  of  the 
state.  Golden  v.  State,  984  So.  2d  1026 
(Miss.  Ct.  App.  2008). 

While  defendant  was  spending  the  eve- 
ning at  the  house,  the  eleven-year-old 
victim  testified  that  someone  came  into 
her  bedroom  and  rubbed  her  breasts  and 
buttocks  and  rubbed  his  penis  against  her 
legs,  with  his  legs  wrapped  around  her; 
the  victim's  sister  testified  that  she  saw 
defendant  in  the  bedroom.  The  evidence 
was  sufficient  to  support  defendant's  con- 
viction for  gratification  of  lust  with  a  child 
under  the  age  of  sixteen  in  violation  of 
Miss.  Code  Ann.  §  97-5-23(1).  Boone  v. 
State,  973  So.  2d  237  (Miss.  2008). 

Defendant's  conviction  for  fondling  a 
child  under  the  age  of  18  was  appropriate 
because  the  evidence  was  sufficient.  The 
jury  had  before  it  defendant's  confession 
and  the  victim's  testimony  regarding  the 
events  and  the  fondling.  Pool  v.  Pool,  989 
So.  2d  920  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  993  So.  2d  832,  2008 
Miss.  LEXIS  383  (Miss.  2008). 


State  adequately  proved  that  defendant 
intended  to  gratify  his  lust  when  he  mo- 
lested the  victim  because  the  evidence 
indicated  that  defendant  put  his  hand 
down  the  victim's  shirt  and  touched  her 
bare  breast,  and  the  victim  testified  that 
she  tried  to  get  away  from  defendant  but 
that  he  restrained  her.  Under  such  cir- 
cumstances, the  jury  was  permitted  to 
draw  a  reasonable  inference  that  defen- 
dant had  an  improper  purpose  in  mind; 
touching  of  this  fashion  went  beyond  in- 
nocent "prankish"  touching  or  affectionate 
behavior.  Foxworth  v.  State,  982  So.  2d 
453  (Miss.  Ct.  App.  2007),  writ  of  certio- 
rari denied  by  981  So.  2d  298,  2008  Miss. 
LEXIS  241  (Miss.  2008). 

Sufficient  evidence  supported  defen- 
dant's conviction  for  two  counts  of  gratifi- 
cation of  lust,  a  violation  of  Miss.  Code 
Ann.  §  97-5-23(2),  because  the  victim,  de- 
fendant's daughter,  testified  that  defen- 
dant inserted  his  finger  into  her  vagina 
and  rubbed  his  hands  under  both  her 
swimsuit  top  and  bottom,  while  witnesses 
at  the  scene  saw  defendant  place  his 
hands  under  the  victim's  swimsuit  and 
rub  her  in  inappropriate  places,  and  the 
intent  to  gratify  his  lust  could  easily  be 
inferred  from  defendant's  actions.  McDon- 
ald V.  State,  976  So.  2d  942  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  denied  en  banc  by 
977  So.  2d  343,  2008  Miss.  LEXIS  96 
(Miss.  2008),  writ  of  certiorari  denied  by 
555  U.S.  846,  129  S.  Ct.  90,  172  L.  Ed.  2d 
77,  2008  U.S.  LEXIS  7290,  77  U.S.L.W. 
3199  (2008). 

Trial  court  did  not  err  by  not  allowing 
defendant  to  introduce  evidence  concern- 
ing the  circumstances  of  his  divorce  and 
custody  battle  with  his  daughter's  mother 
because  he  produced  no  evidence,  other 
than  his  assertions,  that  his  ex-wife  was 
involved  in  the  actions  leading  up  to  de- 
fendant's conviction  for  molesting  his 
daughter  under  Miss.  Code  Ann.  §  97-5- 
23(2);  the  ex-wife  was  not  a  witness  to  the 
incident  nor  was  she  involved  in  bringing 
charges  against  defendant,  and  a  close 
mother-daughter  relationship  was  not 
sufficient  evidence  to  show  that  either  the 
ex-wife  instructed  her  daughter  to  inform 
the  authorities  of  the  molestation  or  that 
the  daughter  fabricated  the  charge  on  her 
own.  McDonald  v.  State,  976  So.  2d  942 


2013  Supplement 


145 


§  97-5-23 


Crimes 


(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  en  banc  by  977  So.  2d  343,  2008 
Miss.  LEXIS  96  (Miss.  2008),  writ  of  cer- 
tiorari denied  by  555  U.S.  846,  129  S.  Ct. 
90,  172  L.  Ed.  2d  77,  2008  U.S.  LEXIS 
7290,  77  U.S.L.W.  3199  (2008). 

Evidence  was  sufficient  to  convict  defen- 
dant of  fondling  of  a  child  where  there  was 
ample  evidence  to  support  the  jury's  ver- 
dict; the  jury  heard  the  victim's  testimony 
in  which  she  described  the  various  inap- 
propriate ways  defendant  touched  her, 
and  the  jury  also  heard  defendant's  re- 
corded phone  conversations  with  the  vic- 
tim. WilHams  v.  State,  970  So.  2d  727 
(Miss.  Ct.  App.  2007). 

At  trial  for  fondling  and  sexual  battery, 
it  was  not  error  under  the  circumstances 
presented  to  accept  a  witness  as  an  expert 
in  the  field  of  child  abuse,  allow  an 
unredacted  videotape  of  the  child  victim's 
interview  to  be  admitted  into  evidence,  or 
to  allow  the  victim's  mother  to  testify  as  to 
statements  that  the  victim  made  to  her. 
Hodgin  V.  State,  964  So.  2d  492  (Miss. 
2007). 

Although  defendant  alleged  that  he  was 
not  allowed  to  demonstrate  bias  or  preju- 
dice, the  trial  court  did  not  abuse  its 
discretion  in  determining  that  the  moth- 
er's motive  of  money  was  a  collateral  mat- 
ter that  would  not  help  the  jury  decide 
whether  the  statutory  rape  or  fondling 
occurred;  thus,  pursuant  to  Miss.  R.  Evid. 
103(a),  the  trial  court  did  not  err  in  ex- 
cluding that  evidence.  Poynor  v.  State,  962 
So.  2d  68  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  en  banc  by  962  So.  2d  38, 
2007  Miss.  LEXIS  416  (Miss.  2007). 

Directed  verdict  was  properly  denied  for 
a  conviction  under  Miss.  Code  Ann.  §  97- 
5-23(1)  because  a  child  testified  that  de- 
fendant rubbed  his  bare  behind  in  a  ve- 
hicle, and  despite  the  fact  that  no  baby  oil 
was  found  on  his  body,  the  child  testified 
that  defendant  had  masturbated  with  the 
baby  oil;  it  did  not  matter  that  the  victim 
did  not  inform  people  of  the  incident  when 
defendant  made  several  stops.  Potts  v. 
State,  955  So.  2d  913  (Miss.  Ct.  App. 
2007). 

Trial  court  did  not  err  by  denying  defen- 
dant's motion  for  judgment  notwithstand- 
ing the  verdict  because  there  was  suffi- 
cient evidence  to  convict  defendant  of  both 


sexual  battery  and  fondling;  the  victim 
testified  that,  inter  alia:  (1)  defendant 
licked  her  everjrwhere,  including  between 
her  legs  and  her  chest;  (2)  defendant  pen- 
etrated the  victim's  vagina  with  his 
tongue;  (3)  defendant  pulled  off  the  vic- 
tim's panties  in  order  to  fondle  and  lick 
her;  (4)  defendant  pulled  up  her  shirt  to 
lick  her  chest;  (5)  defendant  tried  to  insert 
his  thumb  inside  the  victim;  (6)  and  the 
victim  was  13  years  old  at  the  time,  and 
defendant  was  her  stepfather.  Ivy  v.  State, 
949  So.  2d  748  (Miss.  2007). 

Trial  court  did  not  err  by  den5dng  defen- 
dant's motion  for  a  new  trial  because  the 
evidence  weighed  in  the  light  most  favor- 
able to  the  verdict  supported  the  jury's 
resolution  of  the  conflicting  testimony;  the 
evidence  presented  in  defendant's  trial  for 
sexual  battery  and  fondling  included:  (1) 
the  victim's  testimony  in  graphic  detail  as 
to  the  licking  and  touching  that  she  en- 
dured from  defendant;  (2)  defendant  exer- 
cised his  right  to  testify  and  testified  that 
he  did  nothing  wrong  to  the  victim,  his 
stepdaughter,  but  that  the  victim  just 
wanted  him  out  of  the  house;  and  (3)  an 
investigator  testified  regarding  what  de- 
fendant stated  in  his  written  statement  as 
well  as  statements  defendant  made  that 
he  did  not  want  in  the  written  statement. 
Ivy  V.  State,  949  So.  2d  748  (Miss.  2007). 

Where  a  doctor  who  examined  the  vic- 
tim testified  that  the  victim's  rectum  was 
swollen  and  there  was  a  tear  on  the  open- 
ing into  the  rectum,  and  he  stated  that 
those  injuries  were  consistent  with  sexual 
battery,  the  evidence  clearly  indicated 
that  the  victim  was  sexually  penetrated 
pursuant  to  the  sexual  battery  statute. 
Miss.  Code  Ann.  §  97-3-95(l)(d);  with  re- 
gard to  the  statement  by  the  victim's 
grandmother  that  the  victim  had  told  lies 
before,  the  evidence  did  not  rise  to  the 
level  of  confiicting  evidence  warranting  a 
lustful  touching  jury  instruction,  and  thus 
the  trial  court  did  not  err  in  denying  the 
jury  instruction  on  the  lesser-included  of- 
fense of  lustful  touching.  Divine  v.  State, 
947  So.  2d  1017  (Miss.  Ct.  App.  2007). 

Defendant  was  not  entitled  to  reversal 
of  his  conviction  for  fondling  a  child  in 
violation  of  Miss.  Code  Ann.  §  97-5-23 
because,  inter  alia:  (1)  the  evidence  was 
sufficient  to  enable  a  reasonable  juror  to 
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find  defendant  guilty  beyond  a  reasonable 
doubt,  (2)  the  trial  court  did  not  improp- 
erly limit  cross-examination  of  the  victim 
in  violation  of  defendant's  rights  under 
uses  Const.  Amend.  6  and  Miss.  Const. 
Art.  Ill,  §  26,  because  testimony  concern- 
ing the  victim's  past  sexual  behavior  was 
properly  excluded  under  Miss.  R.  Evid. 
412;  (3)  since  defendant  failed  to  object  at 
trial  to  the  qualification  of  an  expert  wit- 
ness under  Miss.  R.  Evid.  702,  the  issue 
was  waived;  and  (4)  under  Miss.  R.  Evid. 
615(3),  the  expert  witness  was  properly 
allowed  to  remain  in  the  court  room  so 
that  she  could  base  her  opinion  on  facts 
learned  at  the  trial  pursuant  to  Miss.  R. 
Evid.  703.  Aguilar  v.  State,  955  So.  2d  386 
(Miss.  Ct.  App.  2006). 

Evidence  was  sufficient  to  convict  defen- 
dant of  fondling  the  15-year-old  victim 
under  Miss.  Code  Ann.  §  97-5-23  because: 
(1)  the  state  offered  direct  evidence  in  the 
form  of  the  victim's  testimony  and  defen- 
dant's statement  to  the  police;  and  (2) 
recognition  that  defendant  touched  the 
victim  to  satisfy  his  lustful  desires  could 
arise  from  the  circumstances  of  the  en- 
counter. Mingo  V.  State,  944  So.  2d  18 
(Miss.  2006). 

Insured,  an  agent,  and  two  owners  were 
not  entitled  to  coverage  under  a  commer- 
cial general  liability  policy  with  regard  to 
lawsuits  filed  against  them,  which  alleged 
that  the  insured,  the  agent,  and  the  own- 
ers acted  negligently  by  allowing  an  offi- 
cer to  sexually  molest  certain  females,  as 
the  policy  contained  an  exclusion  for  inju- 
ries that  arose  out  of  a  willful  violation  of 
a  penal  statute,  and  the  officer's  alleged 
sexual  misconduct  violated  Miss.  Code 
Ann.  §  97-5-23.  Md.  Cas.  Co.  v.  Lab  Disc. 
Drug,  Inc.,  468  F.  Supp.  2d  862  (S.D.  Miss. 
2006). 

Defendant's  conviction  for  two  counts  of 
child  fondling,  in  violation  of  Miss.  Code 
Ann.  §  97-5-23(2),  was  supported  by  sub- 
stantial evidence  where  defendant's  13- 
and  14-year-old  daughters  testified  that 
he  rubbed  his  penis  on  their  thighs;  one 
daughter  also  testified  that  defendant 
eventually  ejaculated  on  her.  Boykin  v. 
State,  941  So.  2d  892  (Miss.  Ct.  App. 
2006). 

Defendant's  conviction  for  fondling  was 
appropriate  because  the  fact  that  the  vic- 


tim's father  was  in  prison  for  child  moles- 
tation was  not  relevant  evidence  under 
Miss.  R.  Evid.  401  since  the  evidence 
regarding  the  victim's  father  did  not  affect 
the  credibility  of  the  victim  and  she  had 
not  seen  her  father  in  over  four  years; 
thus,  the  father  was  not  responsible  for 
committing  the  crime,  contrary  to  defen- 
dant's suggestion.  Higdon  v.  State,  938  So. 
2d  340  (Miss.  Ct.  App.  2006). 

4.  Sentence. 

Appellant's  sentences  for  the  sexual  ex- 
ploitation of  a  minor  in  violation  of  Miss. 
Code  Ann.  §  97-5-33(6)  and  fondling  in 
violation  of  Miss.  Code  Ann.  §  97-5-23(2) 
were  witin  the  limits  prescribed  by  the 
statutes;  appellant  faced  up  to  eighty-five 
years  in  prison,  and  the  circuit  court  sen- 
tenced him  to  the  maximum  sentence  on 
all  charges  but  required  the  sentences  to 
run  concurrently,  effectively  reducing  ap- 
pellant's sentence  by  forty-five  years. 
Argol  V.  State,  —  So.  2d  — ,  2013  Miss. 
App.  LEXIS  143  (Miss.  Ct.  App.  Apr.  2, 
2013). 

Defendant's  sentence  was  not  illegal  be- 
cause, for  the  fondling  count,  defendant 
was  sentenced  to  twelve  years,  with  three 
years  post-release  supervision,  which, 
when  combined,  was  for  fifteen  years  and 
was  within  the  statutory  limits.  Moore  v. 
State,  112  So.  3d  1084  (Miss.  Ct.  App. 
2013). 

Defendant's  motion  for  postconviction 
relief  was  properly  dismissed  because  it 
was  untimely  under  Miss.  Code  Ann. 
§  99-39-5(2)  and  defendant's  sentence 
was  not  illegal  since  it  was  undeniably 
less  than  the  15-year  maximum  sentence 
for  touching  a  child  for  lustful  purposes 
under  Miss.  Code  Ann.  §  97-5-23(1). 
Desemar  v.  State,  99  So.  3d  279  (Miss.  Ct. 
App.  Oct.  16,  2012). 

Terms  of  an  inmate's  sentences  were 
within  the  statutory  limits  of  Miss.  Code 
Ann.  §§  97-29-61,  97-5-23(1)  and  thus  the 
claim  that  the  trial  court  erred  in  sentenc- 
ing the  inmate  to  maximum  sentences 
was  without  merit.  Gaddy  v.  State,  21  So. 
3d  677  (Miss.  Ct.  App.  2009),  writ  of  cer- 
tiorari denied  by  130  S.  Ct.  2115,  176  L. 
Ed.  2d  741,  2010  U.S.  LEXIS  3422,  78 
U.S.L.W.  3611  (U.S.  2010). 

Denial  of  appellant's,  an  inmate's,  mo- 
tion for  postconviction  relief  was  appropri- 
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ate  because  his  sentence  was  within  the 
prescribed  hmits  of  Miss.  Code  Ann.  §  97- 
5-23  and  it  did  not  exceed  the  maximum 
term  allowed  by  statute.  Bowling  v.  State, 
12  So.  3d  607  (Miss.  Ct.  App.  2009). 

In  a  case  where  defendant  was  con- 
victed of  three  counts  of  fondling  the  15- 
year-old  victim  under  Miss.  Code  Ann. 
§  97-5-23,  defendant's  three  10-year  con- 
secutive sentences  under  Miss.  Code  Ann. 
§  99-19-21  were  not  disproportionate  to 
defendant's  crimes,  were  within  the  limits 
set  by  statute,  and  did  not  violate  the 
Eighth  Amendment.  Mingo  v.  State,  944 
So.  2d  18  (Miss.  2006). 

6.  Ineffective  assistance  of  counsel. 

Denial  of  post-conviction  relief  was 
proper  as  the  sentence  imposed  was 
within  the  statutory  mandate,  the  peti- 
tioner failed  to  claim  his  guilty  plea  to 
touching  a  child  for  lustful  purposes  under 
Miss.  Code  Ann.  §  97-5-23(1)  was  not 
freely,  voluntarily,  and  intelligently  given, 
and  he  did  not  request  a  reversal  of  his 
guilty  plea  due  to  his  trial  counsel's  al- 
leged ineffective  assistance.  Lewis  v. 
State,  988  So.  2d  942  (Miss.  Ct.  App. 
2008). 

7.  Jury  instructions. 

Where  a  child  testified  that  defendant 
sodomized  him  while  they  were  in  a 


chicken  house  in  Lena,  Mississippi,  which 
the  boy  believed  was  in  Scott  County,  as 
Lena  was  in  fact  in  Leake  County,  and  the 
jury  was  never  instructed  that  it  had  to 
find  beyond  a  reasonable  doubt  that  the 
crime  had  occurred  in  Scott  County — an 
essential  element  of  the  offense — defen- 
dant's conviction  of  fondling  the  child  was 
reversed.  Rogers  v.  State,  95  So.  3d  623 
(Miss.  Aug.  16,  2012). 

In  a  case  in  which  defendant  appealed 
his  conviction  for  fondling  a  child  under 
the  age  of  16,  in  violation  of  Miss.  Code 
Ann.  §  97-5-23,  he  argued  unsuccessfully 
that  he  was  denied  a  fair  trial  because 
jury  instruction  number  five  impermissi- 
bly shifted  the  burden  of  proof  from  the 
State  to  him,  thereby  requiring  him  to 
prove  his  innocence.  Jury  instruction 
number  five  did  not  impermissibly  shift 
the  burden  of  proof  to  defendant,  and 
when  that  instruction  was  considered  in 
combination  with  instructions  seven  and 
eight,  his  presumption  of  innocence  and 
the  State's  burden  of  proof  were  fairly  and 
accurately  announced  and  any  potential 
for  juror  confusion  was  removed.  Johnson 
V.  State,  19  So.  3d  145  (Miss.  Ct.  App. 
2009). 


§  97-5-24.  Sexual  involvement  of  school  employee  with  stu- 
dent; duty  to  report;  penalties  for  failure  to  report;  immu- 
nity from  civil  liability  for  report  made  in  good  faith. 

If  any  person  eighteen  (18)  years  or  older  v^ho  is  employed  by  any  public 
school  district  or  private  school  in  this  state  is  accused  of  fondling  or  having 
any  type  of  sexual  involvement  v^ith  any  child  under  the  age  of  eighteen  (18) 
years  v^ho  is  enrolled  in  such  school,  the  principal  of  such  school  and  the 
superintendent  of  such  school  district  shall  timely  notify  the  district  attorney 
v^ith  jurisdiction  v^here  the  school  is  located  of  such  accusation,  the  Mississippi 
Department  of  Education  and  the  Department  of  Human  Services,  provided 
that  such  accusation  is  reported  to  the  principal  and  to  the  school  superinten- 
dent and  that  there  is  a  reasonable  basis  to  believe  that  such  accusation  is 
true.  Any  superintendent,  or  his  designee,  v^ho  fails  to  make  a  report  required 
by  this  section  shall  be  subject  to  the  penalties  provided  in  Section  37-11-35. 
Any  superintendent,  principal,  teacher  or  other  school  personnel  participating 
in  the  making  of  a  required  report  pursuant  to  this  section  or  participating  in 
any  judicial  proceeding  resulting  therefrom  shall  be  presumed  to  be  acting  in 
good  faith.  Any  person  reporting  in  good  faith  shall  be  immune  from  any  civil 
liability  that  might  otherv^ise  be  incurred  or  imposed. 
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SOURCES:  Laws,  1994,  ch.  595,  §  11;  Laws,  2011,  ch.  514,  §  2,  eff  from  and  after 
passage  (approved  Apr.  26,  2011.) 

Amendment  Notes  —  The  2011  amendment  rewrote  the  section. 

JUDICIAL  DECISIONS 


1.  Duty  not  triggered. 

2.  Apphcable  standard. 

1.  Duty  not  triggered. 

Judgment  was  properly  entered  for  a 
school  district  in  a  case  alleging  negli- 
gence per  se  and  other  causes  of  action 
because  an  unsubstantiated  rumor  of  an 
inappropriate  relationship  between  a 
teacher  and  a  student,  without  more,  was 
insufficient  to  trigger  a  reporting  duty 
under  Miss.  Code  Ann.  §  97-5-24;  Miss. 
Code  Ann.  §  43-21-353  did  not  apply  since 
the  teacher  was  not  a  person  responsible 
for  the  student's  care  or  support,  and 
there  was  no  evidence  that  the  type  of 
conduct  applicable  to  §  43-21-353  had  oc- 


curred. Brown  v.  Pontotoc  County  Sch. 
Dist.  (In  re  Doe),  957  So.  2d  410  (Miss.  Ct. 
App.  2007). 

2.  Applicable  standard. 

Standard  enunciated  in  T.M.  v.  Noblitt, 
650  So.  2d  1340  (Miss.  1995),  was  applied 
to  a  case  where  a  school  district  did  not 
report  a  relationship  between  a  teacher 
and  a  student;  under  the  "personal  judg- 
ment and  discretion"  standard,  a  trial 
court  did  not  err  in  determining  that  the 
district  did  not  know  of  the  relationship 
between  them  based  on  one  unsubstanti- 
ated rumor.  Brown  v.  Pontotoc  County 
Sch.  Dist.  (In  re  Doe),  957  So.  2d  410 
(Miss.  Ct.  App.  2007). 


§  97-5-27.  Dissemination  of  sexually  oriented  material  to  per- 
sons under  eighteen  years  of  age;  use  of  computer  for 
purpose  of  luring  or  inducing  persons  under  eighteen  years 
of  age  to  engage  in  sexual  contact. 

(1)  Any  person  who  intentionally  and  knowingly  disseminates  sexually 
oriented  material  to  any  person  under  eighteen  (18)  years  of  age  shall  be  guilty 
of  a  misdemeanor  and,  upon  conviction,  shall  be  fined  for  each  offense  not  less 
than  Five  Hundred  Dollars  ($500.00)  nor  more  than  Five  Thousand  Dollars 
($5,000.00)  or  be  imprisoned  for  not  more  than  one  (1)  year  in  the  county  jail, 
or  be  punished  by  both  such  fine  and  imprisonment.  A  person  disseminates 
sexually  oriented  material  within  the  meaning  of  this  section  if  he: 

(a)  Sells,  delivers  or  provides,  or  offers  or  agrees  to  sell,  deliver  or 
provide,  any  sexually  oriented  writing,  picture,  record  or  other  representa- 
tion or  embodiment  that  is  sexually  oriented;  or 

(b)  Presents  or  directs  a  sexually  oriented  play,  dance  or  other  perfor- 
mance or  participates  directly  in  that  portion  thereof  which  makes  it 
sexually  oriented;  or 

(c)  Exhibits,  presents,  rents,  sells,  delivers  or  provides,  or  offers  or 
agrees  to  exhibit,  present,  rent  or  to  provide  any  sexually  oriented  still  or 
motion  picture,  film,  filmstrip  or  projection  slide,  or  sound  recording,  sound 
tape  or  sound  track  or  any  matter  or  material  of  whatever  form  which  is  a 
representation,  embodiment,  performance  or  publication  that  is  sexually 
oriented. 

(2)  For  purposes  of  this  section,  any  material  is  sexually  oriented  if  the 
material  contains  representations  or  descriptions,  actual  or  simulated,  of 
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masturbation,  sodomy,  excretory  functions,  lewd  exhibition  of  the  genitals  or 
female  breasts,  sadomasochistic  abuse  (for  the  purpose  of  sexual  stimulation  or 
gratification),  homosexuality,  lesbianism,  bestiality,  sexual  intercourse,  or 
physical  contact  with  a  person's  clothed  or  unclothed  genitals,  pubic  area, 
buttocks,  or  the  breast  or  breasts  of  a  female  for  the  purpose  of  sexual 
stimulation,  gratification  or  perversion. 

(3)(a)  A  person  is  guilty  of  computer  luring  when: 

(i)  Knowing  the  character  and  content  of  any  communication  of 
sexually  oriented  material,  he  intentionally  uses  any  computer  communi- 
cation system  allowing  the  input,  output,  examination  or  transfer  of 
computer  data  or  computer  programs  from  one  (1)  computer  to  another,  to 
initiate  or  engage  in  such  communication  with  a  person  under  the  age  of 
eighteen  (18);  and 

(ii)  By  means  of  such  communication  he  importunes,  invites  or 
induces  a  person  under  the  age  of  eighteen  (18)  years  to  engage  in  sexual 
intercourse,  deviant  sexual  intercourse  or  sexual  contact  with  him,  or  to 
engage  in  a  sexual  performance,  obscene  sexual  performance  or  sexual 
conduct  for  his  benefit. 

(b)  A  person  who  engages  in  the  conduct  proscribed  by  this  subsection 
(3)  is  presumed  to  do  so  with  knowledge  of  the  character  and  content  of  the 
material. 

(c)  In  any  prosecution  for  computer  luring,  it  shall  be  a  defense  that: 

(i)  The  defendant  made  a  reasonable  effort  to  ascertain  the  true  age 
of  the  minor  and  was  unable  to  do  so  as  a  result  of  actions  taken  by  the 
minor;  or 

(ii)  The  defendant  has  taken,  in  good  faith,  reasonable,  effective  and 
appropriate  actions  under  the  circumstances  to  restrict  or  prevent  access 
by  minors  to  the  materials  prohibited,  which  may  involve  any  appropriate 
measures  to  restrict  minors  from  access  to  such  communications,  includ- 
ing any  method  which  is  feasible  under  available  technology;  or 

(iii)  The  defendant  has  restricted  access  to  such  materials  by  requir- 
ing use  of  a  verified  credit  card,  debit  account,  adult  access  code  or  adult 
personal  identification  number;  or 

(iv)  The  defendant  has  in  good  faith  established  a  mechanism  such 
that  the  labeling,  segregation  or  other  mechanism  enables  such  material 
to  be  automatically  blocked  or  screened  by  software  or  other  capabilities 
reasonably  available  to  responsible  adults  wishing  to  effect  such  blocking 
or  screening  and  the  defendant  has  not  otherwise  solicited  minors  not 
subject  to  such  screening  or  blocking  capabilities  to  access  that  material  or 
to  circumvent  any  such  screening  or  blocking. 

(d)  In  any  prosecution  for  computer  luring: 

(i)  No  person  shall  be  held  to  have  violated  this  subsection  (3)  solely 
for  providing  access  or  connection  to  or  from  a  facility,  system,  or  network 
not  under  that  person's  control,  including  transmission,  downloading, 
intermediate  storage,  access  software  or  other  related  capabilities  that  are 
incidental  to  providing  such  access  or  connection  that  do  not  include  the 
creation  of  the  content  of  the  communication. 
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(ii)  No  employer  shall  be  held  liable  for  the  actions  of  an  employee  or 
agent  unless  the  employee's  or  agent's  conduct  is  within  the  scope  of  his 
employment  or  agency  or  the  employer,  having  knowledge  of  such  conduct, 
authorizes  or  ratifies  such  conduct,  or  recklessly  disregards  such  conduct. 

(iii)  The  limitations  provided  by  this  paragraph  (d)  shall  not  be 
applicable  to  a  person  who  is  a  conspirator  with  an  entity  actively  involved 
in  the  creation  or  knowing  distribution  of  communications  that  violate 
such  provisions,  or  who  knowingly  advertises  the  availability  of  such 
communications,  nor  to  a  person  who  provides  access  or  connection  to  a 
facility,  system  or  network  engaged  in  the  violation  of  such  provisions  that 
is  owned  or  controlled  by  such  person. 

(e)  Computer  luring  is  a  felony,  and  any  person  convicted  thereof  shall 
be  punished  by  commitment  to  the  custody  of  the  Department  of  Corrections 
for  a  term  not  to  exceed  three  (3)  years  and  by  a  fine  not  to  exceed  Ten 
Thousand  Dollars  ($10,000.00). 

(4)  Investigation  and  prosecution  of  a  defendant  under  this  section  does 
riot  preclude  prosecution  of  the  defendant  for  a  violation  of  other  applicable 
criminal  laws,  including,  but  not  limited  to,  the  Mississippi  Human  Trafficking 
Act,  Section  97-3-54  et  seq. 

SOURCES:  Laws,  1979,  ch.  475,  §  1;  Laws,  2002,  ch.  319,  §  1;  Laws,  2013,  ch.  543, 
§  16,  eff  from  and  after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  added  (4). 

§  97-5-31.    Exploitation  of  children;  definitions. 

As  used  in  Sections  97-5-33  through  97-5-37,  the  following  words  and 
phrases  shall  have  the  meanings  given  to  them  in  this  section: 

(a)  "Child"  means  any  individual  who  has  not  attained  the  age  of 
eighteen  (18)  years. 

(b)  "Sexually  explicit  conduct"  means  actual  or  simulated: 

(i)  Oral  genital  contact,  oral  anal  contact,  or  sexual  intercourse,  as 
defined  in  Section  97-3-65,  whether  between  persons  of  the  same  or 
opposite  sex; 

(ii)  Bestiality; 

(iii)  Masturbation; 

(iv)  Sadistic  or  masochistic  abuse; 

(v)  Lascivious  exhibition  of  the  genitals  or  pubic  area  of  any  person; 

or 

(vi)  Fondling  or  other  erotic  touching  of  the  genitals,  pubic  area, 
buttocks,  anus  or  breast. 

(c)  "Producing"  means  producing,  directing,  manufacturing,  issuing, 
publishing  or  advertising. 

(d)  "Visual  depiction"  includes,  without  limitation,  developed  or  unde- 
veloped film  and  video  tape  or  other  visual  unaltered  reproductions  by 
computer. 
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(e)  "Computer"  has  the  meaning  given  in  Title  18,  United  States  Code, 
Section  1030. 

(f)  "Simulated"  means  any  depicting  of  the  genitals  or  rectal  areas  that 
gives  the  appearance  of  sexual  conduct  or  incipient  sexual  conduct. 

SOURCES:  Laws,  1979,  ch.  479,  §  1;  Laws,  1995,  ch.  484,  §  1;  Laws,  2003,  ch.  562, 
§  1;  Laws,  2013,  ch.  543,  §  17,  eff  from  and  after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  rewrote  (b)(i),  which  read:  "Sexual 
intercourse,  including  genital-genital,  oral-genital,  anal-genital,  or  oral-anal,  whether 
between  persons  of  the  same  or  opposite  sex." 

JUDICIAL  DECISIONS 


1.  Evidence. 

2.  "Sexually  explicit  conduct." 

1.  Evidence. 

Jury  was  justified  in  its  finding  that  the 
images  it  viewed  depicted  "sexually  ex- 
plicit conduct"  because  one  tape  showed 
numerous  close-ups  of  only  the  genitals  of 
young  boys,  which  was  the  only  focal 
point;  another  tape  also  showed  children's 
genitals  in  almost  every  depiction  and 
from  numerous  angles.  Hood  v.  State,  17 
So.  3d  548  (Miss.  2009). 

2.  "Sexually  explicit  conduct." 

On  review  of  defendant's  conviction  of 
the  exploitation  of  children  based  upon  his 


possession  of  a  videotape  depicting  nude 
male  children  and  showing  closeups  of 
their  genitals,  the  court  rejected  defen- 
dant's argument  that  his  conviction  could 
not  stand  because  the  children  were  not 
engaged  in  sexually  explicit  conduct  and 
held  that  the  jury  properly  concluded  that 
the  children  were  engaged  in  sexually 
explicit  behavior  because  the  depictions 
were  designed  to  elicit  a  sexual  response 
in  the  viewer.  Hood  v.  State,  —  So.  3d  — , 
2009  Miss.  LEXIS  364  (Miss.  July  30, 
2009). 


§  97-5-33.    Exploitation  of  children;  prohibitions. 

(1)  No  person  shall,  by  any  means  including  computer,  cause,  solicit  or 
knowingly  permit  any  child  to  engage  in  sexually  explicit  conduct  or  in  the 
simulation  of  sexually  explicit  conduct  for  the  purpose  of  producing  any  visual 
depiction  of  such  conduct. 

(2)  No  person  shall,  by  any  means  including  computer,  photograph,  film, 
video  tape  or  otherwise  depict  or  record  a  child  engaging  in  sexually  explicit 
conduct  or  in  the  simulation  of  sexually  explicit  conduct. 

(3)  No  person  shall,  by  any  means  including  computer,  knowingly  send, 
transport,  transmit,  ship,  mail  or  receive  any  photograph,  drawing,  sketch, 
film,  video  tape  or  other  visual  depiction  of  an  actual  child  engaging  in  sexually 
explicit  conduct. 

(4)  No  person  shall,  by  any  means  including  computer,  receive  with  intent 
to  distribute,  distribute  for  sale,  sell  or  attempt  to  sell  in  any  manner  any 
photograph,  drawing,  sketch,  film,  video  tape  or  other  visual  depiction  of  an 
actual  child  engaging  in  sexually  explicit  conduct. 

(5)  No  person  shall,  by  any  means  including  computer,  knowingly  possess 
or  knowingly  access  with  intent  to  view  any  photograph,  drawing,  sketch,  film. 
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video  tape  or  other  visual  depiction  of  an  actual  child  engaging  in  sexually 
explicit  conduct. 

(6)  No  person  shall,  by  any  means  including  computer,  knowingly  entice, 
induce,  persuade,  seduce,  solicit,  advise,  coerce,  or  order  a  child  to  meet  with 
the  defendant  or  any  other  person  for  the  purpose  of  engaging  in  sexually 
explicit  conduct. 

(7)  No  person  shall  by  any  means,  including  computer,  knowingly  entice, 
induce,  persuade,  seduce,  solicit,  advise,  coerce  or  order  a  child  to  produce  any 
visual  depiction  of  adult  sexual  conduct  or  any  sexually  explicit  conduct. 

(8)  The  fact  that  an  undercover  operative  or  law  enforcement  officer  posed 
as  a  child  or  was  involved  in  any  other  manner  in  the  detection  and 
investigation  of  an  offense  under  this  section  shall  not  constitute  a  defense  to 
a  prosecution  under  this  section. 

(9)  For  purposes  of  determining  jurisdiction,  the  offense  is  committed  in 
this  state  if  all  or  part  of  the  conduct  described  in  this  section  occurs  in  the 
State  of  Mississippi  or  if  the  transmission  that  constitutes  the  offense  either 
originates  in  this  state  or  is  received  in  this  state. 

SOURCES:  Laws,  1979,  ch.  479,  §  2;  Laws,  1988,  ch.  558;  Laws,  1995,  ch.  484,  §  2; 
Laws,  2003,  ch.  562,  §  2;  Laws,  2005,  ch.  467,  §  1;  Laws,  2005,  ch.  491,  §  1; 
Laws,  2007,  ch.  376,  §  1;  Laws,  2013,  ch.  412,  §  1,  eff  from  and  after  July  1, 
2013. 

Amendment  Notes  —  The  2007  amendment  in  (8),  inserted  "posed  as  a  child  or" 
preceding  "was  involved"  and  "in  any  other  manner"  thereafter. 

The  2013  amendment,  in  (5),  inserted  "knowingly"  proceeding  "possess"  and  inserted 
"or  knowingly  access  with  intent  to  view"  thereafter. 

Cross  References  —  Mandatory  reporting  of  offense  under  this  section  relating  to 
exploitation  of  children  when  committed  by  an  adult  against  a  minor  under  the  age  of 
sixteen,  see  §  97-5-51. 

JUDICIAL  DECISIONS 


3.  Closing  arguments. 

5.  Evidence. 

6.  Jury  instructions. 

7.  Mens  rea. 

8.  Sentence. 

3.  Closing  arguments. 

In  a  case  in  which  defendant  was  con- 
victed of  enticing  a  child  for  sexual  pur- 
poses, defense  counsel's  discontinuance  of 
his  reasonable  doubt  argument  was  not 
trial  court  error  but  rather  a  choice  on  the 
part  of  defense  counsel;  even  assuming 
that  the  trial  court  impermissibly  prohib- 
ited defense  counsel's  reasonable  doubt 
argument,  the  error  was  harmless  be- 
cause of  the  overwhelming  evidence  of 
defendant's  guilt.  Delashmit  v.  State,  991 
So.  2d  1215  (Miss.  2008). 


5.  Evidence. 

Evidence  was  sufficient  to  convict  defen- 
dant of  violating  Miss.  Code  Ann.  §  97-5- 
33(6)  because  the  child  victim  identified 
defendant  and  testified  that  defendant 
approached  him  and  asked  to  perform  a 
sexual  act  upon  him,  and  the  mother's 
testimony  of  the  events  related  to  her  by 
the  child  and  their  subsequent  actions 
was  properly  admitted  as  non-hearsay  or 
as  a  hearsay  exception  under  Miss.  R. 
Evid.  803(1).  Dunn  v.  State,  111  So.  3d  114 
(Miss.  Ct.  App.  2013). 

Defendant's  conviction  for  the  posses- 
sion of  child  pornography  in  violation  of 
Miss.  Code  Ann.  §  97-5-33(5)  was  appro- 
priate because  there  was  no  evidence  that 
any  of  the  computer  viruses  or  other  pro- 
grams that  defendant's  computer  expert 
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described  as  being  on  defendant's  com- 
puter actually  transferred  any  of  the  im- 
ages of  child  pornography.  Further,  that 
expert's  testimony  was  in  stark  contrast  to 
other  testimony  stating  that  viruses  or 
"Trojan"  programs  were  not  responsible 
for  placing  the  pornographic  images  of 
children  onto  defendant's  computer. 
Renfrow  v.  State,  34  So.  3d  617  (Miss.  Ct. 
App.  2009),  writ  of  certiorari  dismissed  by 
31  So.  3d  1217,  2010  Miss.  LEXIS  213 
(Miss.  2010). 

On  review  of  defendant's  conviction  of 
the  exploitation  of  children  based  upon  his 
possession  of  a  videotape  depicting  nude 
male  children  and  showing  closeups  of 
their  genitals,  the  court  rejected  defen- 
dant's argument  that  his  conviction  could 
not  stand  because  the  children  were  not 
engaged  in  sexually  explicit  conduct  and 
held  that  the  jury  properly  concluded  that 
the  children  were  engaged  in  sexually 
explicit  behavior  because  the  depictions 
were  designed  to  elicit  a  sexual  response 
in  the  viewer.  Hood  v.  State,  —  So.  3d  — , 
2009  Miss.  LEXIS  364  (Miss.  July  30, 
2009). 

Where  defendant  testified  that  he  re- 
ceived images  of  child  pornography  via  an 
email,  admitted  that  he  created  a  folder  in 
his  computer,  and  placed  fourteen  images 
in  that  folder,  there  was  direct  evidence 
that  he  possessed  child  pornography;  he 
was  not  entitled  to  a  jury  instruction  on 
circumstantial  evidence.  The  evidence 
was  sufficient  to  support  his  conviction  for 
fourteen  counts  of  the  exploitation  of  chil- 
dren in  violation  of  Miss.  Code  Ann.  §  97- 
5-33(5).  Argo  v.  State,  13  So.  3d  849  (Miss. 
Ct.  App.  2009). 

There  was  no  factual  basis  for  defen- 
dant's guilty  plea  to  exploitation  of  a  child 
under  Miss.  Code  Ann.  §  97-5-33(2);  while 
defendant  admitted  to  positioning  a  blan- 
ket that  was  covering  the  child  and  taking 
pictures  of  the  child's  clothed  buttocks 
while  the  child  slept,  the  child  did  not 


engage  in  lascivious  conduct.  Carreiro  v. 
State,  5  So.  3d  1170  (Miss.  Ct.  App.  2009). 

6.  Jury  instructions. 

In  a  case  in  which  defendant  was  con- 
victed of  enticing  a  child  for  sexual  pur- 
poses, defendant  was  not  entitled  to  a 
lesser  included  offense  instruction  on  mis- 
demeanor indecent  exposure;  based  on  the 
overwhelming  evidence,  no  reasonable 
jury  could  have  found  defendant  not  guilty 
of  any  element  of  the  principal  charge. 
Delashmit  v.  State,  991  So.  2d  1215  (Miss. 
2008). 

7.  Mens  rea. 

Defendant's  conviction  for  the  posses- 
sion of  child  pornography  was  appropriate 
because  the  State  charged  him  with  will- 
ful possession  of  child  pornography  and 
the  indictment  contained  language  that 
included  an  allegation  that  defendant 
willfully  possessed  child  pornography;  by 
including  that  language,  the  State  im- 
posed a  mens  rea  requirement,  and  it  was 
obligated  to  prove  that  aspect  of  the 
charge  beyond  a  reasonable  doubt.  Conse- 
quently, it  was  irrelevant  that  Miss.  Code 
Ann.  §  97-5-33(5)  did  not  include  a  mens 
rea  element.  Renfrow  v.  State,  34  So.  3d 
617  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari dismissed  by  31  So.  3d  1217,  2010 
Miss.  LEXIS  213  (Miss.  2010). 

8.  Sentence. 

Appellant's  sentences  for  the  sexual  ex- 
ploitation of  a  minor  in  violation  of  Miss. 
Code  Ann.  §  97-5-33(6)  and  fondling  in 
violation  of  Miss.  Code  Ann.  §  97-5-23(2) 
were  witin  the  limits  prescribed  by  the 
statutes;  appellant  faced  up  to  eighty-five 
years  in  prison,  and  the  circuit  court  sen- 
tenced him  to  the  maximum  sentence  on 
all  charges  but  required  the  sentences  to 
run  concurrently,  effectively  reducing  ap- 
pellant's sentence  by  forty-five  years. 
Argol  V.  State,  —  So.  2d  — ,  2013  Miss. 
App.  LEXIS  143  (Miss.  Ct.  App.  Apr.  2, 
2013). 


§  97-5-35.    Exploitation  of  children;  penalties. 

Cross  References  —  Imposition  and  collection  of  separate  laboratory  analysis  fee  in 
addition  to  any  other  assessments  and  costs  imposed  by  statute  on  every  individual 
convicted  of  a  felony  in  a  case  where  Crime  Laboratory  provided  forensic  science  or 
laboratory  services  in  connection  with  the  case,  see  §  45-1-29. 
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§  97-5-39.    Contributing  to  the  neglect  or  delinquency  of  a 
child;  felonious  abuse  and/or  battery  of  a  child. 

(1)  (a)  Except  as  otherwise  provided  in  this  section,  any  parent,  guardian 
or  other  person  who  intentionally,  knowingly  or  recklessly  commits  any  act 
or  omits  the  performance  of  any  duty,  which  act  or  omission  contributes  to  or 
tends  to  contribute  to  the  neglect  or  delinquency  of  any  child  or  which  act  or 
omission  results  in  the  abuse  of  any  child,  as  defined  in  Section  43-21-105(m) 
of  the  Youth  Court  Law,  or  who  knowingly  aids  any  child  in  escaping  or 
absenting  himself  from  the  guardianship  or  custody  of  any  person,  agency  or 
institution,  or  knowingly  harbors  or  conceals,  or  aids  in  harboring  or 
concealing,  any  child  who  has  absented  himself  without  permission  from  the 
guardianship  or  custody  of  any  person,  agency  or  institution  to  which  the 
child  shall  have  been  committed  by  the  youth  court  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  punished  by  a  fine  not  to  exceed 
One  Thousand  Dollars  ($1,000.00),  or  by  imprisonment  not  to  exceed  one  (1) 
year  in  jail,  or  by  both  such  fine  and  imprisonment. 

(b)  For  the  purpose  of  this  section,  a  child  is  a  person  who  has  not 
reached  his  eighteenth  birthday.  A  child  who  has  not  reached  his  eighteenth 
birthday  and  is  on  active  duty  for  a  branch  of  the  armed  services,  or  who  is 
married,  is  not  considered  a  child  for  the  purposes  of  this  statute. 

(c)  If  a  child  commits  one  (1)  of  the  proscribed  acts  in  subsection  (2)(a), 
(b)  or  (c)  of  this  section  upon  another  child,  then  original  jurisdiction  of  all 
such  offenses  shall  be  in  youth  court. 

(d)  If  the  child's  deprivation  of  necessary  clothing,  shelter,  health  care 
or  supervision  appropriate  to  the  child's  age  results  in  substantial  harm  to 
the  child's  physical,  mental  or  emotional  health,  the  person  may  be  sen- 
tenced to  imprisonment  in  custody  of  the  Department  of  Corrections  for  not 
more  than  five  (5)  years  or  to  payment  of  a  fine  of  not  more  than  Five 
Thousand  Dollars  ($5,000.00),  or  both. 

(e)  A  parent,  legal  guardian  or  other  person  who  knowingly  permits  the 
continuing  physical  or  sexual  abuse  of  a  child  is  guilty  of  neglect  of  a  child 
and  may  be  sentenced  to  imprisonment  in  the  custody  of  the  Department  of 
Corrections  for  not  more  than  ten  (10)  years  or  to  payment  of  a  fine  of  not 
more  than  Ten  Thousand  Dollars  ($10,000.00),  or  both. 

(2)  Any  person  shall  be  guilty  of  felonious  child  abuse  in  the  following 
circumstances: 

(a)  Whether  bodily  harm  results  or  not,  if  the  person  shall  intentionally, 
knowingly  or  recklessly: 

(i)  Burn  any  child; 

(ii)  Physically  torture  any  child; 

(iii)  Strangle,  choke,  smother  or  in  any  way  interfere  with  any  child's 
breathing; 

(iv)  Poison  a  child; 

(v)  Starve  a  child  of  nourishments  needed  to  sustain  life  or  growth; 

(vi)  Use  any  type  of  deadly  weapon  upon  any  child; 
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(b)  (i)  If  some  bodily  harm  to  any  child  actually  occurs,  and  if  the  person 
shall  intentionally,  knowingly,  or  recklessly: 

(i)  Throw,  kick,  bite,  or  cut  any  child; 

(ii)  Strike  a  child  under  the  age  of  fourteen  (14)  about  the  face  or  head 
with  a  closed  fist; 

(iii)  Strike  a  child  under  the  age  of  five  (5)  in  the  face  or  head; 

(iv)  Kick,  bite,  cut  or  strike  a  child's  genitals;  circumcision  of  a  male 
child  is  not  a  violation  under  this  subparagraph  (iv); 

(c)  If  serious  bodily  harm  to  any  child  actually  occurs,  and  if  the  person 
shall  intentionally,  knowingly  or  recklessly: 

(i)  Strike  any  child  on  the  face  or  head; 

(ii)  Disfigure  or  scar  any  child; 

(iii)  Whip,  strike,  or  otherwise  abuse  any  child; 

(d)  Any  person,  upon  conviction  under  paragraph  (a)  or  (c)  of  this 
subsection,  shall  be  sentenced  by  the  court  to  imprisonment  in  the  custody 
of  the  Department  of  Corrections  for  a  term  of  not  less  than  five  (5)  years  and 
up  to  life,  as  determined  by  the  court.  Any  person,  upon  conviction  under 
paragraph  (b)  of  this  subsection  shall  be  sentenced  by  the  court  to  impris- 
onment in  the  custody  of  the  Department  of  Corrections  for  a  term  of  not  less 
than  two  (2)  years  nor  more  than  ten  (10)  years,  as  determined  by  the  court. 
For  any  second  or  subsequent  conviction  under  this  subsection  (2),  the 
person  shall  be  sentenced  to  imprisonment  for  life. 

(e)  For  the  purposes  of  this  subsection  (2),  "bodily  harm"  means  any 
bodily  injury  to  a  child  and  includes,  but  is  not  limited  to,  bruising,  bleeding, 
lacerations,  soft  tissue  swelling,  and  external  or  internal  swelling  of  any 
body  organ. 

(f)  For  the  purposes  of  this  subsection  (2),  "serious  bodily  harm"  means 
any  serious  bodily  injury  to  a  child  and  includes,  but  is  not  limited  to,  the 
fracture  of  a  bone,  permanent  disfigurement,  permanent  scarring,  or  any 
internal  bleeding  or  internal  trauma  to  any  organ,  any  brain  damage,  any 
injury  to  the  eye  or  ear  of  a  child  or  other  vital  organ,  and  impairment  of  any 
bodily  function. 

(g)  Nothing  contained  in  paragraph  (c)  of  this  subsection  shall  preclude 
a  parent  or  guardian  from  disciplining  a  child  of  that  parent  or  guardian,  or 
shall  preclude  a  person  in  loco  parentis  to  a  child  from  disciplining  that  child, 
if  done  in  a  reasonable  manner,  and  reasonable  corporal  punishment  or 
reasonable  discipline  as  to  that  parent  or  guardian's  child  or  child  to  whom 
a  person  stands  in  loco  parentis  shall  be  a  defense  to  any  violation  charged 
under  paragraph  (c)  of  this  subsection. 

(h)  Reasonable  discipline  and  reasonable  corporal  punishment  shall  not 
be  a  defense  to  acts  described  in  paragraphs  (a)  and  (b)  of  this  subsection  or 
if  a  child  suffers  serious  bodily  harm  as  a  result  of  any  act  prohibited  under 
paragraph  (c)  of  this  subsection. 

(3)  Nothing  contained  in  this  section  shall  prevent  proceedings  against 
the  parent,  guardian  or  other  person  under  any  statute  of  this  state  or  any 
municipal  ordinance  defining  any  act  as  a  crime  or  misdemeanor.  Nothing  in 
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the  provisions  of  this  section  shall  preclude  any  person  from  having  a  right  to 
trial  by  jury  when  charged  with  having  violated  the  provisions  of  this  section. 

(4)  (a)  A  parent,  legal  guardian  or  caretaker  who  endangers  a  child's 
person  or  health  by  knowingly  causing  or  permitting  the  child  to  be  present 
where  any  person  is  selling,  manufacturing  or  possessing  immediate  pre- 
cursors or  chemical  substances  with  intent  to  manufacture,  sell  or  possess  a 
controlled  substance  as  prohibited  under  Section  41-29-139  or  41-29-313,  is 
guilty  of  child  endangerment  and  may  be  sentenced  to  imprisonment  for  not 
more  than  ten  (10)  years  or  to  payment  of  a  fine  of  not  more  than  Ten 
Thousand  Dollars  ($10,000.00),  or  both. 

(b)  If  the  endangerment  results  in  substantial  harm  to  the  child's 
physical,  mental  or  emotional  health,  the  person  may  be  sentenced  to 
imprisonment  for  not  more  than  twenty  (20)  years  or  to  payment  of  a  fine  of 
not  more  than  Twenty  Thousand  Dollars  ($20,000.00),  or  both. 

(5)  Nothing  contained  in  this  section  shall  prevent  proceedings  against 
the  parent,  guardian  or  other  person  under  any  statute  of  this  state  or  any 
municipal  ordinance  defining  any  act  as  a  crime  or  misdemeanor.  Nothing  in 
the  provisions  of  this  section  shall  preclude  any  person  from  having  a  right  to 
trial  by  jury  when  charged  with  having  violated  the  provisions  of  this  section. 

(6)  After  consultation  with  the  Department  of  Human  Services,  a  regional 
mental  health  center  or  an  appropriate  professional  person,  a  judge  may 
suspend  imposition  or  execution  of  a  sentence  provided  in  subsections  (1)  and 
(2)  of  this  section  and  in  lieu  thereof  require  treatment  over  a  specified  period 
of  time  at  any  approved  public  or  private  treatment  facility.  A  person  may  be 
eligible  for  treatment  in  lieu  of  criminal  penalties  no  more  than  one  (1)  time. 

(7)  In  any  proceeding  resulting  from  a  report  made  pursuant  to  Section 
43-21-353  of  the  Youth  Court  Law,  the  testimony  of  the  physician  making  the 
report  regarding  the  child's  injuries  or  condition  or  cause  thereof  shall  not  be 
excluded  on  the  ground  that  the  physician's  testimony  violates  the  physician- 
patient  privilege  or  similar  privilege  or  rule  against  disclosure.  The  physician's 
report  shall  not  be  considered  as  evidence  unless  introduced  as  an  exhibit  to 
his  testimony. 

(8)  Any  criminal  prosecution  arising  from  a  violation  of  this  section  shall 
be  tried  in  the  circuit,  county,  justice  or  municipal  court  having  jurisdiction; 
provided,  however,  that  nothing  herein  shall  abridge  or  dilute  the  contempt 
powers  of  the  youth  court. 

SOURCES:  Laws,  1979,  ch.  506,  §  75;  Laws,  1980,  ch.  550,  §  28;  Laws,  1986,  ch. 
383;  Laws,  1989,  ch.  566,  §  3;  Laws,  2005,  ch.  467,  §  3;  Laws,  2005,  ch.  491, 
§  3;  Laws,  2013,  ch.  483,  §  1,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  Chapter  483,  Laws  of  2013,  which  amended  this  section,  is  known 
as  the  "Lonnie  Smith  Act." 

Subsections  (3)  and  (5)  are  identical.  The  section  is  set  out  above  as  amended  by 
Section  1  of  Chapter  483,  Laws  of  2013. 

Amendment  Notes  —  The  2013  amendment  substituted  "intentionally,  knowingly 
or  recklessly"  for  "willfully"  near  the  beginning  of  (l)(a);  added  (l)(b)  and  (c)  and 
redesignated  accordingly;  inserted  "in  custody  of  the  Department  of  Corrections"  in 
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(l)(d)  and  (e);  rewrote  (2)(a);  redesignated  former  (2)(b)  as  (4)  and  redesignated  the 
remaining  subdivisions  accordingly;  and  made  minor  stylistic  changes. 

JUDICIAL  DECISIONS 


1.  UNDER  CURRENT  LAW. 

1.  In  general. 

4.  Evidence. 

6.  Sentence  and  punishment. 

7.  Jury  instructions. 

8.  Capital  murder. 

1.  UNDER  CURRENT  LAW. 

1.  In  general. 

Jurisprudence  allows  an  accused  to  as- 
sert a  defense  theory  based  upon  a  mis- 
take-of-fact  defense  for  the  offense  of 
felony  child  deprivation,  pursuant  to 
Miss.  Code  Ann.  §  97-5-39(l)(b),  if  reason- 
ably raised  by  the  evidence.  Lenard  v. 
State,  51  So.  3d  239  (Miss.  Ct.  App.  2011). 

To  prove  the  offense  of  felony  child  de- 
privation, pursuant  to  Miss.  Code  Ann. 
§  97-5-39(l)(b),  the  State  must  prove  that 
the  acts  or  omissions  were  negligent  or 
intentional.  Therefore,  this  offense  does 
not  constitute  strict  liability.  Lenard  v. 
State,  51  So.  3d  239  (Miss.  Ct.  App.  2011). 

4.  Evidence. 

There  was  sufficient  evidence  for  the 
jury  to  find  that  defendant  inflicted  seri- 
ous bodily  harm  on  a  child  under  Miss. 
Code  Ann.  §  97-5-39(2)(a),  as  the  physi- 
cian who  examined  the  child  testified  that 
only  multiple  blows  using  great  force 
could  have  caused  the  child's  injuries. 
Baker  v.  State,  70  So.  3d  235  (Miss.  Ct. 
App.  2011),  writ  of  certiorari  denied  en 
banc  by  69  So.  3d  767,  2011  Miss.  LEXIS 
445  (Miss.  2011). 

Trial  court  did  not  err  in  den3dng  defen- 
dant's motion  for  a  new  trial  because  the 
jury  was  properly  instructed  on  circum- 
stantial evidence,  and  its  verdict  was  sup- 
ported by  the  overwhelming  weight  of  the 
evidence;  two  doctors  testified  that  the 
child's  injury  could  have  only  been  caused 
by  a  high-energy  impact  and  that  defen- 
dant's explanations  of  how  the  injuries 
occurred  were  not  plausible,  and  one  of 
the  doctors  testified  that  he  saw  multiple 
red  flags  indicating  child  abuse.  Rutland 
V.  State,  60  So.  3d  187  (Miss.  Ct.  App. 


2010)  ,  affirmed  by  60  So.  3d  137,  2011 
Miss.  LEXIS  152  (Miss.  2011). 

Trial  court  did  not  err  in  failing  to  grant 
defendant's  motion  for  a  judgment  not- 
withstanding the  verdict  because  any  ra- 
tional juror  could  have  found  beyond  a 
reasonable  doubt  that  all  of  the  elements 
of  felonious  child  abuse  were  proven  by 
the  State  when  the  evidence  presented 
was  sufficient  to  show,  to  the  exclusion  of 
every  other  reasonable  hypothesis,  that 
defendant's  actions  resulted  in  the  child's 
injuries;  two  doctors  testified  that  the  pos- 
sible scenarios  defendant  gave  for  the 
child's  injuries  were  not  plausible,  and 
defendant,  who  maintained  that  the  child, 
was  constantly  under  her  supervision,  of- 
fered no  other  plausible  explanation  for 
the  injuries.  Rutland  v.  State,  60  So.  3d 
187  (Miss.  Ct.  App.  2010),  affirmed  by  60 
So.  3d  137,  2011  Miss.  LEXIS  152  (Miss. 

2011)  . 

Defendant's  conviction  for  felony  child 
abuse  in  violation  of  Miss.  Code  Ann. 
§  97-5-39(2)(a)  was  appropriate  because 
the  evidence  was  sufficient.  In  part,  medi- 
cal testimony  at  trial  unequivocally 
proved  that  the  victim's  severe  bruising 
was  a  temporary  disfigurement  of  a  bodily 
organ.  Henry  v.  State,  40  So.  3d  621  (Miss. 
Ct.  App.  2010). 

Evidence  was  sufficient  to  support  the 
conviction  for  felonious  child  abuse,  where 
there  was  ample  evidence  to  show  that  the 
child  suffered  serious  bodily  injury,  and 
the  doctors  who  treated  the  child  testified 
that  he  had  sustained  injuries  that  were 
life-threatening  which  he  could  not  have 
caused  to  himself.  Hill  v.  State,  40  So.  3d 
591  (Miss.  Ct.  App.  2009). 

Defendant's  claims  of  the  cause  of  the 
child's  burns  were  inconsistent  with  medi- 
cal evidence;  thus,  considering  the  evi- 
dence in  light  most  favorable  to  the  State, 
there  was  sufficient  evidence  from  which 
the  jury  could  have  reasonably  inferred 
that  defendant  intentionally  held  the 
child  down  in  scalding  water.  Anthony  v. 
State,  23  So.  3d  611  (Miss.  Ct.  App.  2009). 
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Reasonable,  fair-minded  jurors  could 
have  concluded  that  defendant  was  guilty 
of  felony  child  abuse,  given  that  (1)  he 
admitted  in  a  handwritten  statement  that 
he  had  shaken  the  child,  (2)  there  was 
testimony  from  two  doctors  that  the 
child's  injuries  could  not  have  been  caused 
by  a  fall  from  a  bouncy  seat,  (3)  one  doctor 
stated  that  the  child's  injuries  were  exclu- 
sively caused  by  a  severe  shake  with  the 
impact  of  her  head  hitting  a  surface,  and 
(4)  defendant  admitted  that  he  was  the 
only  adult  present  when  the  child's  seat 
supposedly  overturned.  German  v.  State, 
30  So.  3d  348  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  by  29  So.  3d  774,  2010 
Miss.  LEXIS  142  (Miss.  2010). 

In  defendant's  felony  child  abuse  case 
under  Miss.  Code  Ann.  §  97-5-39(2)(a), 
counsel  was  attempting  to  prevent  the 
jury  from  hearing  any  more  testimony 
about  the  lingering  effects  of  the  child's 
injuries  by  stipulating  as  to  the  child's 
condition;  the  court  could  not  find  this 
action  deficient.  German  v.  State,  30  So. 
3d  348  (Miss.  Ct.  App.  2009),  writ  of  cer- 
tiorari denied  by  29  So.  3d  774,  2010  Miss. 
LEXIS  142  (Miss.  2010). 

Circumstantial  evidence  was  sufficient 
to  support  defendant's  conviction  of  felony 
child  abuse  where  both  doctors  who 
treated  defendant's  nine-week-old  son  af- 
ter he  was  admitted  for  emergency  medi- 
cal care  testified  that  the  child's  injuries 
could  not  have  been  self-inflicted,  that  the 
injuries  could  only  have  been  caused  by  a 
significant  amount  of  force  or  trauma,  and 
that  the  injuries  were  very  recent,  where 
defendant  and  his  wife  testified  that  de- 
fendant was  the  child's  sole  caretaker  dur- 
ing the  day  while  defendant's  wife  was 
working  and  that  there  was  no  evidence 
anyone  else  cared  for  the  child,  and  where 
defendant's  neighbor  testified  that  he 
heard  a  male  voice,  inferably  defendant's, 
shout  "shut  up,"  a  slapping  sound,  and  the 
sound  of  a  child  crjdng  emanating  from 
defendant's  apartment.  The  combination 
of  this  evidence  could  easily  lead  a  reason- 
able juror  to  conclude  that  defendant 
abused  his  nine-week-old  son.  Hill  v. 
State,  17  So.  3d  1092  (Miss.  Ct.  App. 
2009),  writ  of  certiorari  denied  by  17  So. 
3d  99,  2009  Miss.  LEXIS  458  (Miss.  2009). 

Evidence  was  sufficient  to  convict  defen- 
dant of  felony  child  abuse.  Miss.  Code 


Ann.  §  97-5-39(2),  where  defendant  was 
in  the  trailer  at  all  times  during  which  the 
abuse  might  have  happened,  he  encoun- 
tered the  victim  before  her  injuries  were 
discovered,  and  the  victim  identified  de- 
fendant as  her  attacker.  Kazery  v.  State, 
995  So.  2d  827  (Miss.  Ct.  App.  2008). 

Trial  court  did  not  err  by  den3ring  defen- 
dant's motion  for  a  new  trial  or  for  a 
judgment  notwithstanding  the  verdict  fol- 
lowing his  conviction  of  felony  child  abuse 
because  several  competent  expert  wit- 
nesses, some  of  whom  treated  the  victim, 
testified  regarding  the  victim's  injuries 
and  several  lay  witnesses,  including  de- 
fendant's aunt,  family  members,  and  a 
neighbor,  testified  as  to  what  they  ob- 
served on  the  day  the  victim  suffered  his 
injuries,  including  hearing  a  baby  crjdng, 
a  loud  thump,  and  no  more  crjdng.  Midd- 
leton  V.  State,  980  So.  2d  351  (Miss.  Ct. 
App.  2008). 

Defendant's  conviction  for  felony  child 
abuse  based  on  the  State's  contention  that 
defendant  punished  his  girlfriend's  child 
for  a  potty-training  accident  by  holding 
her  in  scalding  water  until  her  feet  were 
burned  was  not  against  the  overwhelming 
weight  of  the  evidence  where,  upon  asking 
the  child  what  happened,  the  child  said 
that  "Daddy  did  this."  An  expert  in  the 
field  of  emergency  medicine  and  pediat- 
rics, with  special  training  in  child  abuse, 
opined  that  the  child  was  forcibly  placed 
in  the  water  and  held  there.  Martin  v. 
State,  970  So.  2d  723  (Miss.  2007). 

Facts  supported  defendant's  conviction 
for  capital  murder  as  a  result  of  felonious 
abuse  of  a  child  under  Miss.  Code  Ann. 
§  97-3-19(2)(D  because  failure  to  provide 
medical  treatment  to  a  child  with  severe 
injuries  could  be  interpreted  as  inten- 
tional; defendant's  omission  in  failing  to 
at  least  bring  the  child  for  whom  defen- 
dant was  caring  to  a  hospital  to  treat 
extensive  and  serious  injuries  was  suffi- 
cient to  find  felonious  child  abuse.  Berry  v. 
State,  980  So.  2d  936  (Miss.  Ct.  App. 

2007)  ,  writ  of  certiorari  denied  by  979  So. 
2d  691,  2008  Miss.  LEXIS  204  (Miss. 

2008)  . 

6.  Sentence  and  punishment. 

Defendant's  conviction  for  felony  child 
abuse  was  appropriate  because  he  failed 
to  prove  that  he  received  the  ineffective 
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assistance  of  counsel.  In  part,  defendant's 
claims  that  his  attorney  incorrectly  in- 
formed him  that  the  maximum  penalty  for 
felony  child  abuse  was  20  years  instead  of 
the  correct  maximum  sentence,  which  was 
life  in  prison,  was  without  merit;  the 
statement  made  to  the  jury  during  voir 
dire  did  not  say  that  20  years  was  the 
maximum  penalty  for  felony  child  abuse 
but  instead  merely  suggested  to  the  jury 
the  possibility  that  defendant  could  go  to 
prison  for  20  years,  which  was  a  valid 
possibility  under  Miss.  Code  Ann.  §  97-5- 
39(2)(a).  Henry  v.  State,  40  So.  3d  621 
(Miss.  Ct.  App.  2010). 

Defendant  who  was  sentenced  to  15 
years  for  felony  child  abuse  did  not  meet 
her  burden  to  prove  that  she  was  entitled 
to  post-conviction  relief  because:  (1)  no 
reason  was  presented  why  the  mitigating 
evidence  attached  to  her  motion  could  not 
have  been  discovered  previously,  and  (2) 
her  sentence  was  within  the  statutory 
limits.  Austin  v.  State,  971  So.  2d  1286 
(Miss.  Ct.  App.  2008). 

Inmate's  claim  that  when  reading  Miss. 
Code  Ann.  §  97-5-39(2)(c)  in  conjunction 
with  Miss.  Code  Ann.  §  97-3-19(2)(f),  the 
result  was  an  automatic  implication  of  a 
capital  crime  regardless  of  how  or  in  what 
manner  the  child  suffered  death,  was  pro- 
cedurally barred  under  Miss.  Code  Ann. 
§  99-39-21(1)  because  it  could  have  been 
raised  on  direct  appeal  and  was  not;  the 
claim  was  also  without  merit  because  the 
Mississippi  Supreme  Court  had  previ- 
ously found  that  upon  reading  the  stat- 
utes in  conjunction  they  were  constitu- 
tional. Brawner  v.  State,  947  So.  2d  254 
(Miss.  2006),  dismissed  by  2010  U.S.  Dist. 
LEXIS  7487  (N.D.  Miss.  Jan.  27,  2010). 

7.  Jury  instructions. 

Defendant's  convictions  for  felonious 
child  abuse  were  appropriate,  in  part  be- 
cause, while  comments  made  by  the  trial 
court  might  have  been  improper,  the  trial 
court  gave  a  curative  instruction  stating 
that  the  comments  had  not  been  intended 
as  commentary  on  the  believability  of  the 
victim's  testimony  and  requiring  the  jury 
to  disregard  the  comments.  Clark  v.  State, 
40  So.  3d  531  (Miss.  2010). 

Defendant's  convictions  for  felonious 
child  abuse  were  appropriate,  in  part  be- 


cause, while  comments  made  by  the  trial 
court  might  have  been  improper,  the  trial 
court  gave  a  curative  instruction  stating 
that  the  comments  had  not  been  intended 
as  commentary  on  the  believability  of  the 
victim's  testimony  and  requiring  the  jury 
to  disregard  the  comments.  Clark  v.  State, 
40  So.  3d  531  (Miss.  2010). 

In  defendant's  trial  under  Miss.  Code 
Ann.  §  97-5-39(2)(a),  defendant  did  admit 
to  shaking  the  child  and  his  admission  to 
an  important  element  of  the  crime  ne- 
gated the  need  for  a  circumstantial-evi- 
dence instruction,  such  that  counsel  was 
not  ineffective  for  failing  to  proffer  such 
an  instruction.  German  v.  State,  30  So.  3d 
348  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari denied  by  29  So.  3d  774,  2010  Miss. 
LEXIS  142  (Miss.  2010). 

Jury  instruction  defining  child  abuse  as 
"intentional  torture  in  such  a  manner  as 
to  cause  serious  bodily  injury  or  the  death 
of  any  child"  was  proper  because  it  tracked 
the  language  of  Miss.  Code  Ann.  §  97-5- 
39(2)(a),  and  the  language  of  the  statute 
was  not  vague.  Rubenstein  v.  State,  941 
So.  2d  735  (Miss.  2006). 

8.  Capital  murder. 

Petitioner  state  death  row  inmate's  ar- 
gument that  the  charge  of  murder  for  each 
victim  was  enhanced  by  underl3ring  of- 
fenses that  used  murder  as  an  element, 
thus  violating  the  Double  Jeopardy 
Clause  of  the  Fifth  Amendment,  was  re- 
jected because  Miss.  Code  Ann.  §  97-3- 
19(1),  described  murder  to  include  killing 
with  deliberate  design  to  effect  the  death 
of  the  person  killed,  and  in  Miss.  Code 
Ann.  §  97-3-19(2)(e)  defined  capital  mur- 
der as  including  such  a  killing  when  done 
without  any  design  to  effect  death  by  any 
person  engaged  in  the  commission  of  the 
crime  of  felonious  child  abuse  and/or  bat- 
tery of  a  child  in  violation  Miss.  Code  Ann. 
§  97-5-39(2)  and  child  abuse,  as  had  been 
alleged  in  the  indictment,  was  not  so 
much  an  "underl^dng  felony"  as  an  ele- 
ment of  the  offense  of  capital  murder, 
thus,  the  merger  doctrine  did  not  really 
apply.  Stevens  v.  Epps,  —  F.  Supp.  2d  — , 
2008  U.S.  Dist.  LEXIS  69564  (S.D.  Miss. 
Sept.  15,  2008),  affirmed  by  618  F.3d  489, 
2010  U.S.  App.  LEXIS  18696  (5th  Cir. 
Miss.  2010). 
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A  municipal  court  has  jurisdiction  to 
hear  and  decide,  without  a  jury,  an  alleged 
violation  of  Miss.  Code  Ann.  §  97-5- 
39(1  )(a),  and  to  punish  offenders  as  pre- 
scribed by  law.  The  penalty  for  state  mis- 
demeanors tried  in  a  municipal  court  is 


limited  to  six  months  incarceration  and/or 
a  $1,000  fine  pursuant  to  Miss  Code  Ann. 
§  21-13-19.  Boutwell,  March  16,  2007, 
A.G.  Op.  #07-00124,  2007  Miss.  AG  LEXIS 
113. 


§  97-5-41.  Carnal  knowledge  of  step  or  adopted  child;  carnal 
knowledge  of  child  by  cohabitating  partner. 

Cross  References  —  Mandatory  reporting  of  offense  under  this  section  relating  to 
the  carnal  knowledge  of  a  stepchild,  adopted  child  or  child  of  a  cohabitating  partner 
when  committed  by  an  adult  against  a  minor  under  the  age  of  sixteen,  see  §  97-5-51. 

§  97-5-49.  Knowingly  allowing  party  where  minor  obtains, 
possesses  or  consumes  alcoholic  beverage;  definitions;  ap- 
plicability of  section;  penalties. 

(1)  As  used  in  this  section: 

(a)  "Adult"  means  a  person  over  the  age  of  twenty-one  (21)  years. 

(b)  "Alcoholic  beverage"  has  the  meaning  as  defined  in  Section  67-1-5. 

(c)  "Beer"  has  the  meaning  as  defined  in  Section  67-3-3. 

(d)  "Light  wine"  means  wine  containing  five  percent  (5%)  or  less  of 
alcohol  by  weight. 

(e)  "Minor"  means  a  person  under  the  age  of  twenty-one  (21)  years. 

(f)  "Party"  means  a  gathering  or  event  at  which  a  group  of  two  (2)  or 
more  persons  assembles  for  a  social  occasion  or  activity  at  a  private 
residence  or  a  private  premises. 

(g)  "Private  premises"  means  privately  owned  land,  including  any 
appurtenances  or  improvements  on  the  land. 

(h)  "Private  residence"  means  the  place  where  a  person  actually  lives  or 
has  his  or  her  home. 

(i)  "Wine"  has  the  meaning  as  defined  in  Section  67-1-5. 

(2)  No  adult  who  owns  or  leases  a  private  residence  or  private  premises 
shall  knowingly  allow  a  party  to  take  place  or  continue  at  the  residence  or 
premises  if  a  minor  at  the  party  obtains,  possesses  or  consumes  any  alcoholic 
beverage,  light  wine  or  beer  if  the  adult  knows  that  the  minor  has  obtained, 
possesses  or  is  consuming  alcoholic  beverages,  light  wine  or  beer. 

(3)  This  section  shall  not  apply  to  legally  protected  religious  activities  or 
gatherings  of  family  members  or  to  any  of  the  exemptions  set  forth  in  Section 
67-3-54. 

(4)  Each  incident  in  violation  of  subsection  (2)  of  this  section  or  any  part 
of  subsection  (2)  constitutes  a  separate  offense. 

(5)  Any  person  who  violates  subsection  (2)  of  this  section  shall  be  guilty  of 
a  misdemeanor  and,  upon  conviction  thereof,  shall  be  punished  by  a  fine  of  One 
Thousand  Dollars  ($1,000.00)  or  by  imprisonment  in  the  county  jail  for  not 
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more  than  ninety  (90)  days,  or  by  both  the  fine  and  imprisonment,  in  the 
discretion  of  the  court. 

SOURCES:  Laws,  2011,  ch.  435;  Laws,  2011,  ch.  472,  §  1,  eff  from  and  after  July 
1,  2011. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  97-5-51.  Mandatory  reporting  of  sex  crimes  against  minors; 
definitions;  procedure;  report  contents;  forensic  samples; 
penalties. 

(1)  Definitions.  —  For  the  purposes  of  this  section: 

(a)  "Sex  crime  against  a  minor"  means  any  offense  under  at  least  one  (1) 
of  the  following  statutes  when  committed  by  an  adult  against  a  minor  who 
is  under  the  age  of  sixteen  (16): 

(i)  Section  97-3-65  relating  to  rape; 

(ii)  Section  97-3-71  relating  to  rape  and  assault  with  intent  to  ravish; 

(iii)  Section  97-3-95  relating  to  sexual  battery; 

(iv)  Section  97-5-23  relating  to  the  touching  of  a  child,  mentally 
defective  or  incapacitated  person  or  physically  helpless  person  for  lustful 
purposes; 

(v)  Section  97-5-41  relating  to  the  carnal  knowledge  of  a  stepchild, 
adopted  child  or  child  of  a  cohabiting  partner; 

(vi)  Section  97-5-33  relating  to  exploitation  of  children; 

(vii)  Section  97-3-54.  l(l)(c)  relating  to  procuring  sexual  servitude  of  a 
minor; 

(viii)  Section  43-47-18  relating  to  sexual  abuse  of  a  vulnerable  person; 

(ix)  Section  97-1-7  relating  to  the  attempt  to  commit  any  of  the 
offenses  listed  in  this  subsection. 

(b)  "Mandatory  reporter"  means  any  of  the  following  individuals  per- 
forming their  occupational  duties:  health  care  practitioner,  clergy  member, 
teaching  or  child  care  provider,  law  enforcement  officer,  or  commercial  image 
processor. 

(c)  "Health  care  practitioner"  means  any  individual  who  provides 
health  care  services,  including  a  physician,  surgeon,  physical  therapist, 
psychiatrist,  psychologist,  medical  resident,  medical  intern,  hospital  staff 
member,  licensed  nurse,  midwife  and  emergency  medical  technician  or 
paramedic. 

(d)  "Clergy  member"  means  any  priest,  rabbi  or  duly  ordained  deacon  or 
minister. 

(e)  "Teaching  or  child  care  provider"  means  anyone  who  provides 
training  or  supervision  of  a  minor  under  the  age  of  sixteen  (16),  including  a 
teacher,  teacher's  aide,  principal  or  staff  member  of  a  public  or  private 
school,  social  worker,  probation  officer,  foster  home  parent,  group  home  or 
other  child  care  institutional  staff  member,  personnel  of  residential  home 
facilities,  a  licensed  or  unlicensed  day  care  provider. 
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(f)  "Commercial  image  processor"  means  any  person  who,  for  compen- 
sation: (i)  develops  exposed  photographic  film  into  negatives,  slides  or  prints; 
(ii)  makes  prints  from  negatives  or  slides;  or  (iii)  processes  or  stores  digital 
media  or  images  from  any  digital  process,  including,  but  not  limited  to, 
website  applications,  photography,  live  streaming  of  video,  posting,  creation 
of  power  points  or  any  other  means  of  intellectual  property  communication 
or  media  including  conversion  or  manipulation  of  still  shots  or  video  into  a 
digital  show  stored  on  a  photography  site  or  a  media  storage  site. 

(g)  "Caretaker"  means  any  person  legally  obligated  to  provide  or  secure 
adequate  care  for  a  minor  under  the  age  of  sixteen  (16),  including  a  parent, 
guardian,  tutor,  legal  custodian  or  foster  home  parent. 

(2)  (a)  Mandatory  reporter  requirement.  —  A  mandatory  reporter 
shall  make  a  report  if  it  would  be  reasonable  for  the  mandatory  reporter  to 
suspect  that  a  sex  crime  against  a  minor  has  occurred. 

(b)  Failure  to  file  a  mandatory  report  shall  be  punished  as  provided  in 
this  section. 

(c)  Reports  made  under  this  section  and  the  identity  of  the  mandatory 
reporter  are  confidential  except  when  the  court  determines  the  testimony  of 
the  person  reporting  to  be  material  to  a  judicial  proceeding  or  when  the 
identity  of  the  reporter  is  released  to  law  enforcement  agencies  and  the 
appropriate  prosecutor.  The  identity  of  the  reporting  party  shall  not  be 
disclosed  to  anyone  other  than  law  enforcement  or  prosecutors  except  under 
court  order;  violation  of  this  requirement  is  a  misdemeanor.  Reports  made 
under  this  section  are  for  the  purpose  of  criminal  investigation  and  prosecu- 
tion only  and  information  from  these  reports  is  not  a  public  record. 
Disclosure  of  any  information  by  the  prosecutor  shall  conform  to  the 
Mississippi  Uniform  Rules  of  Circuit  and  County  Court  Procedure. 

(d)  Any  mandatory  reporter  who  makes  a  required  report  under  this 
section  or  participates  in  a  judicial  proceeding  resulting  from  a  mandatory 
report  shall  be  presumed  to  be  acting  in  good  faith.  Any  person  or  institution 
reporting  in  good  faith  shall  be  immune  from  any  liability,  civil  or  criminal, 
that  might  otherwise  be  incurred  or  imposed. 

(3)  (a)  Mandatory  reporting  procedure.  —  A  report  required  under 
subsection  (2)  must  be  made  immediately  to  the  law  enforcement  agency  in 
whose  jurisdiction  the  reporter  believes  the  sex  crime  against  the  minor 
occurred.  Except  as  otherwise  provided  in  this  subsection  (3),  a  mandatory 
reporter  may  not  delegate  to  any  other  person  the  responsibility  to  report, 
but  shall  make  the  report  personally. 

(i)  The  reporting  requirement  under  this  subsection  (3)  is  satisfied  if 
a  mandatory  reporter  in  good  faith  reports  a  suspected  sex  crime  against 
a  minor  to  the  Department  of  Human  Services  under  Section  43-21-353. 

(ii)  The  reporting  requirement  under  this  subsection  (3)  is  satisfied  if 
a  mandatory  reporter  reports  a  suspected  sex  crime  against  a  minor  by 
following  a  reporting  procedure  that  is  imposed: 

1.  By  state  agency  rule  as  part  of  licensure  of  any  person  or  entity 
holding  a  state  license  to  provide  services  that  include  the  treatment  or 
education  of  abused  or  neglected  children;  or 
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2.  By  statute. 

(b)  Contents  of  the  report.  —  The  report  shall  identify,  to  the  extent 
known  to  the  reporter,  the  following: 

(i)  The  name  and  address  of  the  minor  victim; 

(ii)  The  name  and  address  of  the  minor's  caretaker; 

(iii)  Any  other  pertinent  information  known  to  the  reporter. 

(4)  A  law  enforcement  officer  who  receives  a  mandated  report  under  this 
section  shall  file  an  affidavit  against  the  offender  on  behalf  of  the  State  of 
Mississippi  if  there  is  probable  cause  to  believe  that  the  offender  has  commit- 
ted a  sex  crime  against  a  minor. 

(5)  Collection  of  forensic  samples.  — 

(a)  (i)  When  an  abortion  is  performed  on  a  minor  who  is  less  than 
fourteen  (14)  years  of  age  at  the  time  of  the  abortion  procedure,  fetal  tissue 
extracted  during  the  abortion  shall  be  collected  in  accordance  with  rules 
and  regulations  adopted  pursuant  to  this  section  if  it  would  be  reasonable 
to  suspect  that  the  pregnancy  being  terminated  is  the  result  of  a  sex  crime 
against  a  minor. 

(ii)  When  a  minor  who  is  under  sixteen  (16)  years  of  age  gives  birth  to 
an  infant,  umbilical  cord  blood  shall  be  collected,  if  possible,  in  accordance 
with  rules  and  regulations  adopted  pursuant  to  this  section  if  it  would  be 
reasonable  to  suspect  that  the  minor's  pregnancy  resulted  from  a  sex 
crime  against  a  minor. 

(iii)  It  shall  be  reasonable  to  suspect  that  a  sex  crime  against  a  minor 
has  occurred  if  the  mother  of  an  infant  was  less  than  sixteen  (16)  years  of 
age  at  the  time  of  conception  and  at  least  one  (1)  of  the  following  conditions 
also  applies: 

1.  The  mother  of  the  infant  will  not  identify  the  father  of  the  infant; 

2.  The  mother  of  the  infant  lists  the  father  of  the  infant  as 
unknown; 

3.  The  person  the  mother  identifies  as  the  father  of  the  infant 
disputes  his  fatherhood; 

4.  The  person  the  mother  identifies  as  the  father  of  the  infant  is 
twenty-one  (21)  years  of  age  or  older;  or 

5.  The  person  the  mother  identifies  as  the  father  is  deceased. 

(b)  The  State  Medical  Examiner  shall  adopt  rules  and  regulations 
consistent  with  Section  99-49-1  that  prescribe: 

(i)  The  amount  and  type  of  fetal  tissue  or  umbilical  cord  blood  to  be 
collected  pursuant  to  this  section; 

(ii)  Procedures  for  the  proper  preservation  of  the  tissue  or  blood  for 
the  purpose  of  DNA  testing  and  examination; 

(iii)  Procedures  for  documenting  the  chain  of  custody  of  such  tissue  or 
blood  for  use  as  evidence; 

(iv)  Procedures  for  proper  disposal  of  fetal  tissue  or  umbilical  cord 
blood  collected  pursuant  to  this  section; 

(v)  A  uniform  reporting  instrument  mandated  to  be  utilized,  which 
shall  include  the  complete  residence  address  and  name  of  the  parent  or 
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legal  guardian  of  the  minor  who  is  the  subject  of  the  report  required  under 
this  subsection  (5);  and 

(vi)  Procedures  for  communication  with  law  enforcement  agencies 
regarding  evidence  and  information  obtained  pursuant  to  this  section. 

(6)  Penalties.  — 

(a)  A  person  who  is  convicted  of  a  first  offense  under  this  section  shall 
be  guilty  of  a  misdemeanor  and  fined  not  more  than  Five  Hundred  Dollars 
($500.00). 

(b)  A  person  who  is  convicted  of  a  second  offense  under  this  section  shall 
be  guilty  of  a  misdemeanor  and  fined  not  more  than  One  Thousand  Dollars 
($1,000.00),  or  imprisoned  for  not  more  than  thirty  (30)  days,  or  both. 

(c)  A  person  who  is  convicted  of  a  third  or  subsequent  offense  under  this 
section  shall  be  guilty  of  a  misdemeanor  and  fined  not  more  than  Five 
Thousand  Dollars  ($5,000.00),  or  imprisoned  for  not  more  than  one  (1)  year, 
or  both. 

(7)  A  health  care  practitioner  or  health  care  facility  shall  be  immune  from 
any  penalty,  civil  or  criminal,  for  good-faith  compliance  with  any  rules  and 
regulations  adopted  pursuant  to  this  section. 

SOURCES:  Laws,  2012,  ch.  519,  §  1;  Laws,  2013,  ch.  511,  §  1,  eff  from  and  after 
July  1,  2013. 

Editor's  Note  —  Laws  of  2012,  ch.  519,  §  2,  provides: 

"SECTION  2.  Severability.  Any  provision  of  this  act  held  to  be  invalid  or  unen- 
forceable by  its  terms,  or  as  applied  to  any  person  or  circumstance,  shall  be  construed 
so  as  to  give  it  the  maximum  effect  permitted  by  law,  unless  such  holding  shall  be  one 
of  utter  invalidity  or  unenforceability,  in  which  event  such  provision  shall  be  deemed 
severable  herefrom  and  shall  not  affect  the  remainder  hereof  or  the  application  of  such 
provision  to  other  persons  not  similarly  situated  or  to  other  dissimilar  circumstances." 

Amendment  Notes  —  The  2013  amendment  added  (4)  and  redesignated  accord- 
ingly; in  (5)(a)(i),  substituted  "Collection"  for  "Maintenance,"  added  "When"  preceding 
"an  abortion,"  inserted  "is  performed"  thereafter,  deleted  "shall  preserve"  preceding 
"fetal  tissue  extracted  during  the  abortion"  and  inserted  "shall  be  collected"  thereafter; 
added  (5)(a)(ii)  and  (iii);  in  (5)(b)(i),  inserted  "or  umbilical  cord  blood"  preceding  "to  be" 
and  substituted  "collected"  for  "preserved  and  submitted  by  a  physician"  thereafter; 
inserted  "or  blood"  following  "tissue"  in  (5)(b)(ii)  and  (iii);  in  (5)(b)(iv),  inserted  "or 
umbilical  cord  blood"  and  substituted  "collected"  for  "preserved  and  submitted  by  a 
physician";  and  substituted  "A  health  care  practitioner  or  health  care  facility  shall  be 
immune  from  any  penalty,  civil  or  criminal"  for  "No  physician  shall  be  liable  for  any 
penalty  under  this  section"  in  (7);  and  made  minor  stylistic  changes  throughout. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

CHAPTER  7 

Crimes  Against  Sovereignty  or  Administration  of  Government 

Sec. 

97-7-21  through  97-7-27.  Repealed 

97-7-73.  Offering  a  false  instrument  for  recording  against  a  public  servant; 

penalties. 
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Crimes 


§  97-7-10.    Fraudulent  statements  and  representations. 

JUDICIAL  DECISIONS 

1.  Evidence.  districts  to  reduce  the  fees  customers  paid 

Defendant's  convictions  for  fraud,  in  for  car  tags;  defendant  also  admitted  to 

violation  of  Miss.  Code  Ann.  §  97-7-10(1),  supplying  a  made-up  repair  shop  listed  on 

were  supported  by  the  evidence  because  a  penalty  waiver  form  to  enable  customers 

defendant,  a  deputy  clerk  at  a  county  tax  to   have   their   late   penalties  waived, 

collector's  office,  admitted  to  a  police  offi-  Gooden  v.  State,  54  So.  3d  298  (Miss.  Ct. 

cer  to  changing  the  addresses  for  taxing  App.  Oct.  5,  2010). 

§§  97-7-21  through  97-7-27.  Repealed. 

Repealed  by  Laws,  2009,  ch.  369,  §  1,  effective  upon  passage  (March  17, 
2009). 

§  97-7-21.  [Codes,  1942,  §  2066.5-01;  Laws,  1964,  ch.  323,  §  1,  eff  from 
and  after  passage  (approved  June  11,  1964).] 

§  97-7-23.  [Codes,  1942,  §  2066.5-02;  Laws,  1964,  ch.  323,  §  2,  eff  from 
and  after  passage  (approved  June  11,  1964).] 

§  97-7-25.  [Codes,  1942,  §  2066.5-03;  Laws,  1964,  ch.  323,  §  3,  eff  from 
and  after  passage  (approved  June  11,  1964).] 

§  97-7-27.  [Codes,  1942,  §  2066.5-04;  Laws,  1964,  ch.  323,  §  4,  eff  from 
and  after  passage  (approved  June  11,  1964).] 

Editor's  Note  —  Former  §  97-7-21  defined  criminal  syndicalism. 
Former  §  97-7-23  provided  the  penalties  for  the  commission  of  certain  acts  of  criminal 
syndicalism. 

Former  §  97-7-25  made  assemblage  for  the  purpose  of  advocating,  encouraging, 
teaching  or  suggesting  the  doctrine  of  criminal  syndicalism  unlawful. 

Former  §  97-7-27  provided  a  penalty  for  permitting  the  use  of  a  place  or  building  for 
unlawful  assemblage. 

§  97-7-39.    Flags;  desecration  of  national  or  state  flag  prohib- 
ited. 

RESEARCH  REFERENCES 

ALR.  Propriety  of  Prohibition  of  Dis- 
play or  Wearing  of  Confederate  Flag.  66 
A.L.R.Gth  493. 

§  97-7-73.    Offering  a  false  instrument  for  recording  against  a 
public  servant;  penalties. 

(1)  A  person  commits  the  crime  of  offering  a  false  instrument  for  recording 
against  a  law  enforcement  officer,  public  official  or  public  employee  if  the 
person  offers,  for  recording,  a  lien  or  encumbrance  that  relates  to  or  affects  the 
real  or  personal  property,  or  an  interest  therein,  or  a  contractual  relationship 
of  a  law  enforcement  officer,  public  official  or  public  employee,  knowing  that  the 
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§  97-9-11 


lien  or  encumbrance  contains  a  materially  false  statement  or  materially  false 
information,  with  the  intent  to  defraud,  intimidate,  or  harass  the  law  enforce- 
ment officer,  public  official  or  public  employee,  or  to  impede  the  law  enforce- 
ment officer,  public  official  or  public  employee  in  the  performance  of  his  or  her 
duties. 

(2)  Any  person  who  violates  this  section,  upon  conviction,  shall  be 
punished  as  follows: 

(a)  For  a  first  offense,  by  imprisonment  for  not  more  than  six  (6)  months 
or  a  fine  not  to  exceed  One  Thousand  Dollars  ($1,000.00),  or  both. 

(b)  For  a  subsequent  offense,  by  imprisonment  for  not  more  than  five  (5) 
years  or  a  fine  of  not  more  than  Five  Thousand  Dollars  ($5,000.00),  or  both. 

SOURCES:  Laws,  2013,  ch.  530,  §  1,  eff  from  and  after  July  1,  2013. 

CHAPTER  9 
Offenses  Affecting  Administration  of  Justice 

Article  1.         In  General   97-9-1 

Article  3.         Obstruction  of  Justice    97-9-101 

Article  1. 
In  General. 

Sec. 

97-9-11.  Champerty  and  maintenance;  solicitation  and  stirring  up  of  litigation 

prohibited. 

97-9-25.  Escape  of  inmates  of  state  institutions;  aiding,  abetting,  etc. 

§  97-9-11.    Champerty  and  maintenance;  solicitation  and  stir- 
ring up  of  litigation  prohibited. 

It  shall  be  unlawful  for  any  person,  firm,  partnership,  corporation,  group, 
organization,  or  association,  either  incorporated  or  unincorporated  from  this 
state  or  any  other  state,  either  before  or  after  proceedings  commenced:  (a)  to 
promise,  give,  or  offer,  or  to  conspire  or  agree  to  promise,  give,  or  offer,  (b)  to 
receive  or  accept,  or  to  agree  or  conspire  to  receive  or  accept,  (c)  to  solicit, 
request,  or  donate,  any  money,  bank  note,  bank  check,  chose  in  action,  personal 
services,  or  any  other  personal  or  real  property,  or  any  other  thing  of  value,  or 
any  other  assistance  as  an  inducement  to  any  person  to  commence  or  to 
prosecute  further,  or  for  the  purpose  of  assisting  such  person  to  commence  or 
prosecute  further,  any  proceeding  in  any  court  or  before  any  administrative 
board  or  other  agency,  regardless  of  jurisdiction;  provided,  however,  this 
section  shall  not  be  construed  to  prohibit  the  constitutional  right  of  regular 
employment  of  any  attorney  at  law  or  solicitor  in  chancery,  for  either  a  fixed  fee 
or  upon  a  contingent  basis,  to  represent  such  person,  firm,  partnership, 
corporation,  group,  organization,  or  association  before  any  court  or  adminis- 
trative agency. 
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§  97-9-25 


Crimes 


SOURCES:  Codes,  1942,  §  2049-01;  Laws,  1956,  ch.  253,  §  1;  Laws,  1976,  ch.  359; 
Laws,  2013,  ch.  556,  §  3,  eff  from  and  after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  inserted  "from  this  state  or  any  other 
state"  near  the  beginning  of  the  paragraph. 

§  97-9-25.  Escape  of  inmates  of  state  institutions;  aiding,  abet- 
ting, etc. 

It  shall  be  unlawful  for  any  person,  firm,  copartnership,  corporation  or 
association  to  knowingly  entice,  harbor,  employ,  or  aid,  assist  or  abet  in  the 
escape,  enticing,  harboring  or  employment  of  any  delinquent,  person  with 
mental  illness,  person  with  an  intellectual  disability  or  incorrigible  person 
committed  to,  or  confined  in  any  institution  maintained  by  the  state  for  the 
treatment,  education  or  welfare  of  delinquent  persons,  persons  with  mental 
illness,  persons  with  an  intellectual  disability  or  incorrigible  persons.  Any 
person  violating  the  provisions  of  this  section,  upon  conviction,  shall  be 
punished  by  a  fine  of  not  less  than  Twenty-five  Dollars  ($25.00)  nor  more  than 
Five  Hundred  Dollars  ($500.00),  or  imprisonment  in  the  county  jail  for  not  less 
than  thirty  (30)  days,  nor  more  than  ninety  (90)  days,  or  both. 

SOURCES:  Codes,  1930,  §  901;  1942,  §  2130;  Laws,  1930,  ch.  25;  Laws,  2008,  ch. 
442,  §  33;  Laws,  2010,  ch.  476,  §  80,  eff  from  and  after  passage  (approved 
Apr.  1,  2010.) 

Amendment  Notes  —  The  2008  amendment,  in  the  first  sentence,  substituted 
"person  with  mental  illness,  person  with  mental  retardation"  for  "insane,  feeble 
minded"  and  "delinquent  persons,  persons  with  mental  illness,  persons  with  mental 
retardation  or  incorrigible  persons"  for  "delinquent  or  feeble  minded,  incorrigible  or 
insane  person";  and  made  a  minor  stylistic  change. 

The  2010  amendment  substituted  "an  intellectual  disability"  for  "mental  retardation" 
both  times  it  appears. 

JUDICLy;.  DECISIONS 


1.  Application. 

In  a  case  where  a  patient  in  a  mental 
health  facility  was  injured  during  an  at- 
tempted escape,  liability  was  not  pre- 
cluded under  Miss.  Code  Ann.  §  97-9-25 


and  Miss.  Code  Ann.  §  ll-46-9(l)(f)  be- 
cause an  attempted  escape  by  a  mental 
patient  was  not  a  criminal  act.  Miss.  Dep't 
of  Mental  Health  v.  Hall,  936  So.  2d  917 
(Miss.  2006). 
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§  97-9-39.  Escape  of  prisoners;  refusal  of  officer,  jailer,  etc.,  to 
arrest  or  confine;  refusal  to  receive  prisoners  at  jail;  suffer- 
ing an  escape;  accepting  bribe  to  permit  escape. 

ATTORNEY  GENERAL  OPINIONS 

A  sheriff  is  not  lawfully  obligated  to     so.  Sanders,  Dec.  9,  2005,  A.G.  Op.  05- 
receive  municipal  prisoners  unless  the  0587. 
city  has  a  contract  with  the  county  to  do 

§  97-9-49.  Escape  of  prisoners;  penalties  for  convicts  in  jail 
and  persons  under  arrest  or  custody;  willful  failure  to 
return  to  jail  after  being  entrusted  to  leave. 

JUDICIAL  DECISIONS 


2.    "Force  or  violence". 
6.  Evidence. 

2.  "Force  or  violence". 

Although  defendant  argued  there  was 
no  evidence  of  "force"  to  support  his  con- 
viction for  attempted  escape  by  force, 
Miss.  Code  Ann.  §  97-9-49(l)(a),  the  ver- 
dict was  not  against  the  manifest  weight 
of  evidence  because  someone  had  tam- 
pered with  the  air  conditioning  unit  on  the 
jail  roof  above  where  defendant's  cell  was 
located,  a  door  was  off  the  air  conditioning 
unit,  the  filter  and  insulation  from  the 
pipes  had  been  ripped  and  torn,  the  pipe 
chase  door  and  the  unit  were  not  intended 
for  access  or  exit,  two  inmates  were  spot- 
ted through  video  surveillance  on  the  jail 
roof,  two  inmates  were  seen  climbing  the 
fence  located  around  the  jail,  and  defen- 
dant was  apprehended  at  the  fence.  Stew- 
art V.  State,  69  So.  3d  768  (Miss.  Ct.  App. 
2011). 

6.  Evidence. 

Defendant's  conviction  for  attempted 
felony  escape  in  violation  of  Miss.  Code 


Ann.  §  97-9-49(1)  was  proper  in  part  be- 
cause several  witnesses  testified  regard- 
ing the  attempted  escape,  including  an 
eyewitness  sergeant  who  testified  that  de- 
fendant scaled  the  fence  and  pried  apart 
adjoining  sections  of  the  fence.  Jones  v. 
State,  974  So.  2d  250  (Miss.  Ct.  App. 
2007). 

Because  defendant  violated  the  condi- 
tions of  his  felony  appearance  bond  on  the 
underljdng  felony  charges  of  conspiring  to 
smuggle  drugs  into  a  county  jail,  his  bond 
was  revoked,  and  he  was  arrested.  Defen- 
dant escaped  from  custody  while  being 
held  on  felony  charges;  thus,  the  evidence 
showed  that  he  committed  felony  escape 
and  was  subject  to  the  punishment  provi- 
sions of  Miss.  Code  Ann.  §  97-9-49(1). 
Sessom  v  State,  942  So.  2d  234  (Miss.  Ct. 
App.  2006),  writ  of  certiorari  denied  by 
942  So.  2d  164,  2006  Miss.  LEXIS  716 
(Miss.  2006). 


§  97-9-53.    Indictments;  penalty  for  disclosing  facts  relating  to 
indictment. 


ATTORNEY  GENERAL  OPINIONS 

The  fact  of  an  indictment  being  found  or  Defendant  has  been  arrested  or  given  bail 

returned  into  court  against  a  Defendant  or  recognizance  for  the  offense.  Lawrence, 

may  only  be  disclosed  to  the  Judge,  Clerk,  February  23,  2007,  A.G.  Op.  #07-00070, 

District  Attorney,  and  Sheriff  until  the  2007  Miss.  AG  LEXIS  27. 
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Crimes 


§  97-9-55.    Intimidating  judge,  juror,  witness,  attorney,  etc.,  or 
otherwise  obstructing  justice. 

JUDICIAL  DECISIONS 


2.  Particular  applications. 

Miss.  Code  Ann.  §  97-9-55,  which 
makes  it  a  criminal  offense  to  intimidate  a 
judge,  was  not  unconstitutional  where  de- 
fendant was  charged  with  a  violation  for 
making  threats  against  two  judges  while 
speaking  with  a  psychologist  who  treated 
inmates  because  U.S.  Const.  Amend.  I 
permitted  states  to  ban  true  threats  and 
because  the  protected  status  of  threaten- 
ing speech  was  not  based  upon  the  subjec- 
tive intent  of  the  speaker;  rather,  the 
speaker  must  have  knowingly  and  inten- 
tionally communicated  a  potential  threat 
that  an  objectively  reasonable  person 

§  97-9-59.    Perjury;  definition. 


would  interpret  as  a  serious  expression  of 
an  intent  to  cause  a  present  or  future 
harm.  Defendant's  words  posed  a  true 
threat  because  he  was  diagnosed  as  hav- 
ing the  capacity  to  distinguish  right  from 
wrong,  he  intentionally  communicated  the 
threats  to  his  psychologist  and  to  mem- 
bers of  the  parole  board,  and  an  objec- 
tively reasonable  person  would  interpret 
statements  such  as  intending  to  "take  care 
of  the  judges"  or  "take  out  the  judges"  as 
intending  to  inflict  physical  harm  upon 
the  judges.  Hearn  v.  State,  3  So.  3d  722 
(Miss.  2008). 


JUDICIAL  DECISIONS 


0.5  Formal  complaint  needed. 

6.  Proof,  generally. 

7.  — Sufficiency. 

0.5  Formal  complaint  needed. 

Commission  on  Judicial  Performance 
(Commission)  contented  that  the  judge 
committed  perjury;  however,  the  Commis- 
sion never  formally  charged  the  judge 
with  perjury  and  therefore,  in  the  absence 
of  a  formal  complaint  and  a  hearing  on  the 
merits,  the  supreme  court  lacked  the  au- 
thority to  accept  the  finding  of  the  Com- 
mission on  the  perjury  count.  Miss. 
Comm'n  on  Judicial  Performance  v.  Os- 
borne, 11  So.  3d  107  (Miss.  2009). 

Mississippi  Commission  on  Judicial 
Performance  (Commission)  contended  to 
the  Mississippi  Supreme  Court  that  the 
judge  committed  perjury  pursuant  to 
Miss.  Code  Ann.  §  97-9-59;  however,  the 
Commission  never  formally  charged  the 
judge  with  perjury,  and  thus,  in  the  ab- 
sence of  a  formal  complaint  and  a  hearing 
on  the  merits,  the  supreme  court  lacked 
the  authority  to  accept  the  finding  of  the 
Commission  on  the  perjury  count.  Miss. 


Comm'n  on  Judicial  Performance  v.  Os- 
borne, —  So.  2d  — ,  2009  Miss.  LEXIS  9 
(Miss.  Feb.  5,  2009),  opinion  withdrawn 
by,  substituted  opinion  at  11  So.  3d  107, 
2009  Miss.  LEXIS  278  (Miss.  2009). 

6.  Proof,  generally. 

7.  —Sufficiency. 

Evidence  was  sufficient  and  not  against 
the  overwhelming  weight  of  the  evidence 
to  convict  defendant  of  perjury  during  his 
probation  revocation  hearing  because,  in- 
ter alia:  (1)  the  state  provided  the  testi- 
mony of  a  district  attorney  and  a  federal 
district  court  clerk,  and  introduced  into 
evidence  the  federal  documents  that 
proved  that  defendant  was  not  under 
court  order  to  be  in  the  county  (in  viola- 
tion of  his  probation)  on  October,  13,  2003; 
thus,  because  defendant  was  not  required 
to  be  in  the  county  on  that  day,  he  lied 
about  it  at  his  probation  revocation  hear- 
ing, and  therefore  under  Miss.  Code  Ann. 
§  97-9-59  his  perjury  conviction  was 
proper.  Ford  v.  State,  956  So.  2d  301  (Miss. 
Ct.  App.  2006). 
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§  97-9-72.    Fleeing  or  eluding  a  law  enforcement  officer  in  a 
motor  vehicle;  felonies;  sanctions;  defenses. 

JUDICIAL  DECISIONS 


1.  Evidence. 

2.  Indictment. 

1.  Evidence. 

Evidence  was  legally  sufficient  to  sup- 
port defendant's  conviction  for  felony  flee- 
ing, in  violation  of  Miss.  Code  Ann.  §  97- 
9-72(2),  because  a  detective  testified  that 
after  turning  on  the  siren  in  an  unmarked 
patrol  car,  defendant  momentarily  lost 
control  of  defendant's  vehicle  and  nearly 
hit  a  utility  pole,  but  the  vehicle  continued 
to  evade  the  detective.  Tugle  v.  State,  68 
So.  3d  691  (Miss.  Ct.  App.  2010),  writ  of 
certiorari  denied  by  69  So.  3d  767,  2011 
Miss.  LEXIS  416  (Miss.  2011),  dismissed 
by  2013  U.S.  Dist.  LEXIS  64383  (N.D. 
Miss.  May  6,  2013). 

Where  an  officer  saw  a  vehicle  speeding 
with  an  expired  tag,  he  activated  his  blue 
lights  and  defendant  led  him  on  high 
speed  chase  until  he  crashed;  the  officer 
identified  defendant  as  a  former  class- 
mate. Defendant's  conviction  for  fleeing  a 
law  enforcement  officer  in  a  motor  vehicle, 
in  violation  of  Miss.  Code  Ann.  §  97-9-72, 
was  not  against  the  weight  of  the  evi- 
dence; therefore,  the  trial  court  did  not  err 
by  denying  his  motion  for  judgment  not- 
withstanding the  verdict  or  a  new  trial. 
Cole  V.  State,  8  So.  3d  250  (Miss.  Ct.  App. 
2008). 


Defendant's  conviction  for  felony  elud- 
ing of  a  police  officer,  in  violation  of  Miss. 
Code  Ann.  §  97-9-72(1)  and  (2),  was  sup- 
ported by  the  evidence  because  officers 
testifled  that  defendant  drove  through 
their  roadblock  without  stopping  and  that 
they  both  ordered  defendant  to  stop;  the 
officers  had  to  force  defendant  onto  a 
dead-end  street  in  order  to  make  defen- 
dant stop  the  car.  Betts  v.  State,  10  So.  3d 
519  (Miss.  Ct.  App.  2009). 

2.  Indictment. 

Underlying  crime  is  not  an  essential 
element  of  fleeing  a  law  officer  in  a  motor 
vehicle;  therefore,  there  was  no  need  for 
an  indictment  to  allege  such.  Bacon  v. 
State,  950  So.  2d  250  (Miss.  Ct.  App. 
2007). 

In  the  context  of  Miss.  Code  Ann.  §  97- 
9-72,  a  person's  failure  to  obey  a  signal  to 
stop  a  motor  vehicle  signifies  that  the 
person  is  continuing  to  operate  the  motor 
vehicle;  therefore,  where  an  indictment 
alleged  that  defendant,  after  being  sig- 
naled to  stop  by  an  officer,  continued  to 
operate  his  vehicle  with  a  reckless  disre- 
gard for  the  safety  of  others,  it  was  suffi- 
cient to  allege  a  violation  of  Miss.  Code 
Ann.  §  97-9-72(2).  Bacon  v.  State,  950  So. 
2d  250  (Miss.  Ct.  App.  2007). 


§  97-9-73.    Resisting  or  obstructing  arrest;  fleeing  or  eluding 
law  enforcement  officer  in  motor  vehicle. 


JUDICIAL  DECISIONS 


1.  In  general. 

2.  Double  jeopardy. 

1.  In  general. 

Even  if  a  verdict  finding  defendant 
guilty  of  resisting  arrest  was  inconsistent 
with  a  verdict  of  not  guilty  of  simple 
assault  on  a  police  officer,  that  inconsis- 
tency was  not  grounds  for  reversal  as  the 
evidence  was  sufficient  to  sustain  the  re- 
sisting arrest  conviction;  an  officer  testi- 
fied that  after  defendant  struck  another 


officer  in  the  chest,  a  "fierce  struggle" 
ensued  while  officers  attempted  to  place 
defendant  in  handcuffs.  Chambers  v. 
State,  973  So.  2d  266  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  denied  en  banc  by 
973  So.  2d  244,  2007  Miss.  LEXIS  699 
(Miss.  2007). 

When  a  jury  found  defendant  guilty  of 
resisting  arrest,  but  acquitted  him  of  the 
charge  of  aggravated  assault  on  a  police 
officer,  the  verdict  was  not  necessarily 
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inconsistent  because,  among  other  things, 
the  record  showed  that  defendant  struck 
an  officer  in  the  chest  when  the  officer 
tried  to  arrest  defendant.  Chambers  v. 
State,  —  So.  2d  — ,  2007  Miss.  App.  LEXIS 
108  (Miss.  Ct.  App.  Feb.  27,  2007),  opinion 
withdrawn  by,  substituted  opinion  at  973 
So.  2d  266,  2007  Miss.  App.  LEXIS  692 
(Miss.  Ct.  App.  2007). 

Officer  had  reasonable  suspicion  to  in- 
vestigate a  suspicious  white  vehicle  fol- 
lowing a  report  of  a  vehicle  theft,  and  then 
probable  cause  to  detain  its  occupants  for 
further  questioning  in  light  of  their  failure 
to  respond  and  resisting  arrest.  Quails  v. 


State,  947  So.  2d  365  (Miss.  Ct.  App. 

2007)  . 

2.  Double  jeopardy. 

Defendant  was  not  subject  to  double 
jeopardy,  even  though  defendant  was  is- 
sued a  citation  for  resisting  arrest  and 
was  later  convicted  of  simple  assault  on  a 
law  enforcement  officer,  where  a  clear 
reading  of  the  statutes  established  that 
the  two  offenses  contained  an  element 
that  was  lacking  from  the  other.  Roncali  v. 
State,  980  So.  2d  959  (Miss.  Ct.  App. 

2008)  . 


§  97-9-75.    Resisting  service  of  process. 


JUDICIAL  DECISIONS 


1.  In  general. 

Although  an  arrestee  was  found  not 
guilty  of  violating  Miss.  Code  Ann.  §  97- 
9-75  because  a  state  environmental  qual- 
ity department  letter  that  a  deputy  sheriff 
attempted  to  serve  on  the  arrestee  did  not 
qualify  as  "process"  for  purposes  of  §  97- 
9-75,  the  deputy  was  entitled  to  qualified 


immunity  in  the  arrestee's  42  U.S.C.S. 
§  1983  false  arrest  suit,  as  the  deputy 
reasonably  relied  on  the  advice  of  the 
sheriff's  department's  attorney  that  the 
letter  constituted  process.  Brassell  v. 
Turner,  468  F.  Supp.  2d  854  (S.D.  Miss. 
2006). 


Article  3. 
Obstruction  of  Justice. 


Sec. 

97-9-116.         Bribing  a  judge. 

§  97-9-116.    Bribing  a  judge. 

(1)  A  person  commits  the  crime  of  bribing  a  judge  if  he  intentionally  or 
knowingly  offers,  confers  or  agrees  to  confer  any  benefit  upon  a  judge  v^ith  the 
intent  that  the  judge's  decision,  vote,  recommendation  or  other  exercise  of 
official  discretion  in  a  judicial  or  administrative  proceeding  v^ill  thereby  be 
influenced. 

(2)  Bribing  a  judge  is  a  felony  punishable  by  imprisonment  for  not  less 
than  five  (5)  years  nor  more  than  tv^enty  (20)  years  and  by  a  fine  three  (3)  times 
the  amount  of  the  bribe  but  in  no  case  less  than  Twenty-five  Thousand  Dollars 
($25,000.00). 

SOURCES:  Laws,  2008,  ch.  428,  §  1,  eff  from  and  after  July  1,  2008. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  felony  violation,  see  §  99-19-73. 
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§  97-11-25 


§  97-9-125.    Tampering  with  physical  evidence. 

JUDICIAL  DECISIONS 


3.  Counterfeit  documents. 

Defendant's  former  attorney's  testi- 
mony that  he  received  a  fraudulent  certifi- 
cate of  title  and  a  bill  of  sale  from  defen- 
dant for  the  stolen  vehicle  did  not  violate 
the  attorney-client  privilege  because 
when  defendant  provided  the  documents 
to  his  attorney,  there  was  no  expectation 
of  confidentiality  or  privilege  concerning 
the  documents  or  the  fact  that  defendant 
provided  them.  The  documents  defendant 
provided  were  to  be  presented  to  the  State 


as  discovery  under  Miss.  Unif.  Cir.  & 
County  Ct.  Prac.  R.  9.04(c)(2),  the  trial 
court,  and  the  jurors  in  his  defense,  and 
therefore  no  privilege  existed  under  Miss. 
R.  Evid.  502.  In  addition,  because  the 
documents  were  counterfeit,  defendant 
committed  a  crime  under  Miss.  Code  Ann. 
§  97-9-125  (Rev.  2006);  by  involving  his 
attorney,  and  any  privilege  or  confidenti- 
ality was  destroyed.  Hayden  v.  State,  972 
So.  2d  525  (Miss.  2007). 


CHAPTER  11 
Offenses  Involving  Public  Officials 


§  97-11-11.    Bribery;  offer,  promise  or  gift  of  property  to  can- 
didate, officer,  agent  or  trustee  to  influence  his  action. 


JUDICIAL  DECISIONS 


1.  In  general. 

Because  the  State  was  not  required  to 
prove  that  the  money  given  to  a  chief  of 
police  constituted  bribe  money,  a  reason- 
able jury  could  have  concluded  beyond  a 
reasonable  doubt  that  defendant  offered 
to  pay  money  to  the  chief  of  police  in  an 
attempt  to  influence  the  chief's  actions 
and  as  such  bribed  a  public  official  in 
violation  of  Miss.  Code  Ann.  §  97-11-11. 
The  evidence  include  testimony  that  after 


a  burglary  at  juke  joint,  which  was  owned 
by  defendant's  brother  and  had  illegal 
gaming  machines,  defendant  told  the  chief 
that  he  would  give  him  money  if  the  chief 
warned  defendant  and  his  brother  when 
the  Mississippi  Gaming  Commission  was 
coming;  that  the  chief  warned  defendant; 
and  that  the  chief  later  received  money. 
Patton  V.  State,  987  So.  2d  1063  (Miss.  Ct. 
App.  2008). 


§  97-11-25.    Embezzlement;  officers,  trustees  and  public  em- 
ployees converting  property  to  own  use. 

JUDICIAL  DECISIONS 


3.  Evidence. 

There  was  sufficient  evidence  to  support 
a  conviction  for  embezzlement  under 
Miss.  Code  Ann.  §  97-11-25  because  de- 
fendant, as  a  mayor  of  a  town,  did  not 
have  permission  to  take  cabinets  inside  of 
a  city  building,  and  the  evidence  showed 


that  the  cabinets  in  question  were  city 
property  instead  of  the  property  of  a  for- 
mer tenant;  a  mistake  of  fact  defense  was 
rejected  because  the  evidence  showed  that 
defendant  was  put  on  notice  that  the  cabi- 
nets were  city  property.  Logan  v.  State, 
951  So.  2d  630  (Miss.  Ct.  App.  2007). 
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97-11-29.  Embezzlement;  accounts  to  be  kept  by  all  public 
officers;  false  entries,  false  certificates,  loan  of  public  funds 
and  fraud  on  the  treasury. 

JUDICIAL  DECISIONS 


2.  Indictment. 

It  was  error  to  dismiss  defendant's  em- 
bezzlement indictment  under  Miss.  Code 
Ann.  §  97-11-29  because  defendant  had 
eventually  paid  for  the  pistol  he  was 
claimed  to  have  embezzled  since:  (1)  the 
sufficiency  of  evidence  for  an  indictment 
could  not  be  challenged  before  the  trial  on 
the  merits  after  the  State  had  presented 
its  case;  (2)  the  State  had  a  right  to  appeal 
under  Miss.  Code  Ann.  §  99-35-103(a), 
and  dismissal  and  remand  for  retrial  were 


proper;  (3)  §  99-35-103(b)  did  not  apply 
because  neither  side  sought  a  bench  trial 
nor  stipulated  to  the  facts,  there  was  no 
risk  that  the  trial  judge  would  decide 
defendant's  guilt  at  the  hearing,  and  with- 
out risk  of  a  determination  of  guilt,  jeop- 
ardy did  not  attach;  and  (4)  neither  an 
appeal  nor  further  prosecution  consti- 
tuted double  jeopardy.  State  v.  Parkman, 
106  So.  3d  378  (Miss.  Ct.  App.  2012),  writ 
of  certiorari  denied  by  105  So.  3d  326, 
2013  Miss.  LEXIS  39  (Miss.  2013). 


§  97-11-31.    Embezzlement;  fraud  committed  in  public  office. 


JUDICIAL  DECISIONS 


2.  Indictment. 

Indictment  was  not  defective  because  it 
did  not  contain  the  type  of  personal  use 
defendant  engaged  in  that  led  to  his  in- 
dictment for  embezzlement  and  fraud  be- 
cause the  indictment  sufficiently  stated 


the  essential  elements  of  the  crime  and 
the  acts  which  constituted  the  embezzle- 
ment or  fraud.  Terry  v.  State,  26  So.  3d 
378  (Miss.  Ct.  App.  2009),  writ  of  certio- 
rari denied  by  24  So.  3d  1038,  2010  Miss. 
LEXIS  34  (Miss.  2010). 


CHAPTER  13 
Election  Crimes 


§  97-13-1.    Bribery;  influencing  electors  or  election  officers. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-3.    Bribery;  hiring  canvasser  to  use  unlawful  means. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 
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§  97-13-5.    Ballot  boxes;  holding  election  with  box  unlocked; 
reading  ballot  before  putting  in  box. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disquahfication  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-7.    Ballot  boxes;  unauthorized  disposal  of  box;  giving 
key. 

§  97-13-9.    Ballots;  false  entries  on  voting  lists;  stuffing;  remov- 
ing, altering,  etc. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-13.    Ballots;  removal  before  close  of  polls. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-15.    Limitations  on  corporate  contributions  to  politi- 
cal party  or  candidate. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-17.    Limitations  on  corporate  contributions  to  politi- 
cal party  or  candidate;  penalty. 

§  97-13-18.    Foreign  nationals  prohibited  from  contributing  to 
political  party  or  candidate. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-19.    Corrupt  conduct,  etc.,  by  election  official. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 
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§  97-13-21.    Disturbing  election. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disquahfication  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-23.    Failure  or  refusal  to  make  return  of  votes  cast. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-27.    Registration;  neglect  or  misconduct  by  registrar. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-29.    Troops  of  armed  men  not  to  be  brought  near 
election  place. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-31.    Voting;  aid  in  preparing  ballot  prohibited. 

Cross  References  — -  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-33.    Voting;  dishonest  decisions  by  managers  concern- 
ing qualifications  of  voters. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-35.    Voting;  by  unqualified  person,  or  at  more  than  one 
place,  or  for  both  parties  in  same  primary. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-36.    Multiple  voting;  penalties. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 


176 


2013  Supplement 


Offenses  Affecting  Highways,  Etc.  §  97-15-13 


§  97-13-37.    Intimidating,  boycotting,  etc.,  elector  to  procure 
vote. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disquahfication  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

§  97-13-39.    Intimidating  elector  to  prevent  voting. 

Cross  References  —  Conviction  of  crime  under  this  chapter  as  disqualification  from 
serving  on  temporary  municipal  or  county  executive  committees  or  county,  municipal  or 
state  executive  committees,  see  §  25-1-113. 

CHAPTER  15 

Offenses  Affecting  Highways,  Ferries  and  Waterways 

Sec. 

97-15-13.  Hunting  or  shooting  on  or  across  streets  and  highways;  shooting,  etc.,  at 
traffic  control  devices. 

97-15-21.  Levees;  breaking  enclosures;  depositing  trash,  etc.,  or  storing  commodi- 
ties; damaging. 

97-15-23.  Levees;  disfiguring,  etc.,  or  excavating  dirt  or  sand  on  levee  right-of-way. 
97-15-27.         Levees;  hunting  or  engaging  in  target  practice  upon  mainline  levee 

structure  or  right-of-way. 
97-15-29.         Littering  highways  and  private  property  with  trash  or  substance  likely 

to  cause  fire;  civil  liability;  fines;  disposition  of  proceeds. 
97-15-32.         Dumping  of  dead  wildlife,  wildlife  parts  or  waste  in  or  on  highways, 

private  property,  lakes,  navigable  waters,  etc.;  penalties. 

§  97-15-13.    Hunting  or  shooting  on  or  across  streets  and 
highways;  shooting,  etc.,  at  traffic  control  devices. 

(1)  (a)  The  provisions  of  this  subsection  shall  only  be  applicable  during  the 
calendar  days  included  in  the  open  seasons  on  deer  and  turkey. 

(b)  It  shall  be  unlawful  for  any  person  to  hunt,  if  such  person  is  in  the 
possession  of  a  firearm  that  is  not  unloaded  on  any  street,  public  road,  public 
highv^ay,  levee,  or  any  railroad  which  is  maintained  by  any  railroad 
corporation,  city,  county,  levee  board,  state  or  federal  entity  or  the  right-of- 
way  of  any  such  street,  road,  highway,  levee  or  railroad. 

(c)  The  provisions  of  this  subsection  shall  not  apply  to  any  person 
engaged  in  a  lawful  action  to  protect  his  property  or  livestock. 

(2)  For  purposes  of  this  section,  the  following  terms  shall  have  the 
meanings  ascribed  to  them  herein: 

(a)  "Right-of-way"  means  that  part  of  a  street,  public  road,  public 
highway,  levee  or  railroad  maintained  by  a  city,  county,  levee  board,  state  or 
federal  entity  or  railroad  corporation  and  including  that  portion  up  to  the 
adjacent  property  line  or  fence  line. 

(b)  "Motorized  vehicle"  means  any  vehicle  powered  by  any  type  of  motor, 
including  automobiles,  farm  vehicles,  trucks,  construction  vehicles  and 
all-terrain  vehicles. 
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(c)  "Firearm"  means  any  firearm  other  than  a  handgun. 

(d)  "Hunt"  or  "hunting"  means  to  hunt  or  chase  or  to  shoot  at  or  kill  or 
to  pursue  with  the  intent  to  take,  kill  or  wound  any  wild  animal  or  wild  bird 
with  a  firearm  as  defined  in  this  subsection. 

(e)  "Unloaded"  means  that  a  cartridge  or  shell  is  not  positioned  in  the 
barrel  or  magazine  of  the  firearm  or  in  a  clip,  magazine  or  retainer  attached 
to  the  firearm;  or  in  the  case  of  a  caplock  muzzle-loading  firearm,  "unloaded" 
means  that  the  cap  has  been  removed;  or  in  the  case  of  a  flintlock 
muzzle-loading  firearm,  "unloaded"  means  that  all  powder  has  been  removed 
from  the  fiashpan. 

(3)  If  any  person  hunts  or  discharges  any  firearm  in,  on  or  across  any 
street,  public  road,  public  highway,  levee,  railroad  or  the  right-of-way  thereof, 
such  person  is  guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be  punished 
by  a  fine  not  less  than  One  Hundred  Dollars  ($100.00)  nor  more  than  Five 
Hundred  Dollars  ($500.00)  or  by  imprisonment  in  the  county  jail  for  not  less 
than  sixty  (60)  days  nor  more  than  six  (6)  months,  or  by  both  such  fine  and 
imprisonment.  This  subsection  shall  not  apply  to  any  law  enforcement  officer 
while  in  the  performance  of  his  official  duty  or  to  any  person  engaged  in  a 
lawful  action  of  self-defense. 

(4)  If  any  person  shall  willfully  shoot  any  firearms  or  hurl  any  missile  at 
any  street,  highway  or  railroad  traffic  light;  street,  highway  or  railroad  marker 
or  other  sign  for  the  regulation  or  designation  of  street,  highway  or  railroad 
travel  such  person,  upon  conviction,  shall  be  fined  not  less  than  One  Hundred 
Dollars  ($100.00)  nor  more  than  Five  Hundred  Dollars  ($500.00),  or  be 
imprisoned  not  longer  than  thirty  (30)  days  in  the  county  jail,  or  both. 

(5)  It  shall  be  the  duty  of  all  sheriffs,  deputy  sheriffs,  constables,  conser- 
vation officers  and  peace  officers  of  this  state  to  enforce  the  provisions  of  this 
section. 

(6)  If  any  subsection,  paragraph,  sentence,  clause,  phrase  or  any  part  of 
this  section  is  hereafter  declared  to  be  unconstitutional  or  void,  or  if  for  any 
reason  is  declared  to  be  invalid  or  of  no  effect,  the  remaining  subsections, 
paragraphs,  sentences,  clauses,  phrases  or  parts  thereof  shall  be  in  no  manner 
affected  thereby  but  shall  remain  in  full  force  and  effect. 

SOURCES:  Codes,  1857,  ch.  64,  art.  365;  1871,  §  2870;  1880,  §  2941;  1892,  §  1148; 
1906,  §  1226;  Hemingway's  1917,  §  956;  1930,  §  983;  1942,  §  2213;  Laws, 
1964,  ch.  349;  Laws,  1971,  eh.  443,  §  1;  Laws,  1974,  ch.  569,  §  23;  Laws,  1982, 
ch.  454;  Laws,  1985,  ch.  452,  §  17;  Laws,  1990,  ch.  528,  §  1;  Laws,  2008,  ch. 
386,  §  1;  Laws,  2012,  ch.  341,  §  1,  eff  from  and  after  July  1,  2012. 

Amendment  Notes  —  The  2008  amendment  added  "levee"  and  "levee  board" 
throughout. 

The  2012  amendment  in  (l)(b),  substituted  "unlawful  for  any  person  to  hunt"  for 
"prima  facie  evidence  that  a  person  is  hunting"  following  "It  shall  be"  at  the  beginning 
and  deleted  "in  an  area  in  which  wild  game  is  or  may  be  present,  regardless  of  whether 
or  not  such  firearm  is  within  or  without  the  confines  of  a  motorized  vehicle"  from  the 
end. 
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§  97-15-21.  Levees;  breaking  enclosures;  depositing  trash, 
etc.,  or  storing  commodities;  damaging. 

If  any  person  shall  willfully  cut,  break  down,  remove,  destroy  or  damage 
any  cattle  gap  or  any  fence  or  part  thereof  erected  by  any  board  of  levee 
commissioners  or  the  agents  or  employees  of  said  board  of  levee  commissioners 
for  the  purpose  of  enclosing  any  levee  right-of-way  under  the  control  of  said 
board  of  levee  commissioners  or  who  shall  break  down,  remove  or  destroy  any 
gate  in  any  such  fence,  or  shall  willfully  leave  unclosed  and  open  any  such  gate 
after  having  opened  same,  or  make  said  levee  or  said  levee  right-of-way  a  place 
of  deposit  or  storage  for  any  woodpiles  or  refuse,  garbage  or  dead  animals  or 
any  cotton,  lumber,  bricks  or  any  other  commodities,  or  who  shall  willfully  do 
any  material  damage  injurious  to  said  levee,  such  person  or  persons  shall  be 
guilty  of  a  misdemeanor  and,  on  conviction,  shall  be  fined  not  less  than  One 
Hundred  Dollars  ($100.00)  nor  more  than  One  Thousand  Dollars  ($1,000.00) 
for  each  offense.  In  addition  to  the  penalties  herein  provided  for,  if  any  levee 
board  is  required  to  remove  any  such  forbidden  objects  herein  described,  the 
owner  or  owners  of  such  forbidden  objects  shall  be  liable  in  damages  to  the 
levee  board  for  the  cost  of  removing  such  objects,  which  damages  may  be 
recovered  in  a  court  action  brought  for  that  purpose;  and  the  said  levee  board 
shall  have  a  right  of  action  against  any  person  for  any  other  damage  sustained 
to  the  levee  or  levee  right-of-way  by  reason  of  a  violation  of  this  section. 

SOURCES:  Codes,  Hemingway's  1917,  §  1006;  1930,  §  1035;  1942,  §  2267;  Laws, 
1906,  ch.  126;  Laws,  1948,  ch.  357;  Laws,  1968,  ch.  353,  §  1;  Laws,  1999,  ch. 
433,  §  1;  Laws,  2008,  ch.  386,  §  2,  eff  from  and  after  July  1,  2008. 

Amendment  Notes  —  The  2008  amendment  substituted  "enclosing  any  levee"  for 
"enclosing  the  public  levee"  near  the  beginning  and  "the  levee  or  levee  right-of-way"  for 
"the  levees"  near  the  end. 

§  97-15-23.  Levees;  disfiguring,  etc.,  or  excavating  dirt  or 
sand  on  levee  right-of-way. 

If  any  person  or  persons  shall  willfully  cut  into,  mutilate  or  disfigure  any 
levee  or  excavate  dirt  or  sand  from  the  right-of-way  owned  by  any  board  of 
levee  commissioners  or  any  part  thereof,  or  trespass  upon  said  levee  in 
violation  of  posted  regulations,  without  being  authorized  to  do  so  by  the  said 
board  of  levee  commissioners,  such  person  or  persons  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be  fined  not  less  than  One  Hundred 
Dollars  ($100.00)  nor  more  than  One  Thousand  Dollars  ($1,000.00)  for  each 
offense,  or  shall  be  confined  in  the  county  jail  for  a  term  not  exceeding  thirty 
(30)  days,  or  by  both  such  fine  and  imprisonment  in  the  discretion  of  the  court. 

SOURCES:  Codes,  Hemingway's  1917,  §  1005;  1930,  §  1034;  1942,  §  2266;  Laws, 
1906,  ch.  129;  Laws,  1979,  eh.  395;  Laws,  1999,  eh.  433,  §  2;  Laws,  2008,  ch. 
386,  §  3,  eff  from  and  after  July  1,  2008. 
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Amendment  Notes  —  The  2008  amendment  deleted  "public"  following  "mutilate  or 
disfigure  any"  near  the  beginning. 

§  97-15-27.  Levees;  hunting  or  engaging  in  target  practice 
upon  mainline  levee  structure  or  right-of-way. 

If  any  person  shall  hunt  or  engage  in  target  practice  upon  any  levee 
structure  erected  by  any  board  of  levee  commissioners,  the  entire  landside 
right-of-way  of  said  levee  structure  or  the  riverside  right-of-way  of  said  levee 
structure  within  a  distance  of  two  hundred  (200)  feet  from  the  toe  of  said  levee 
structure,  such  person  or  persons  shall  be  guilty  of  a  misdemeanor  and,  on 
conviction,  shall  be  fined  not  less  than  One  Hundred  Dollars  ($100.00)  nor 
more  than  Five  Hundred  Dollars  ($500.00)  for  each  offense. 

SOURCES:  Codes,  1942,  §  2267.1;  Laws,  1968,  eh.  353,  §  2;  Laws,  1999,  eh.  433, 
§  3;  Laws,  2008,  ch.  386,  §  4,  eff  from  and  after  July  1,  2008. 

Amendment  Notes  —  The  2008  amendment  substituted  "upon  any  levee  structure" 
for  "upon  the  mainline  levee  structure"  near  the  beginning. 

§  97-15-29.  Littering  highways  and  private  property  with 
trash  or  substance  likely  to  cause  fire;  civil  liability;  fines; 
disposition  of  proceeds. 

(1)  Anyone  who  shall  put,  throw,  dump  or  leave  on  the  roads  and 
highways  of  this  state,  or  within  the  limits  of  the  rights-of-way  of  such  roads 
and  highways,  or  upon  any  private  property,  any  cigarette  or  cigar  stubs,  or 
any  other  thing  or  substance  likely  to  ignite  the  grass  or  underbrush  on  a  road 
or  highway,  in  addition  to  being  civilly  liable  for  all  damages  caused  by  such  act 
shall,  upon  conviction,  be  guilty  of  a  misdemeanor  and  punished  as  provided  by 
subsection  (3)  of  this  section. 

(2)  The  Department  of  Transportation  is  authorized  to  erect  warning 
signs  along  the  roads  and  highways  of  this  state  advising  the  public  of  the 
existence  of  this  section  and  of  the  penalty  for  the  violation  thereof  and  is 
further  authorized  to  install  receptacles  at  reasonable  intervals  along  the 
roads  and  highways  of  this  state  to  be  used  as  containers  for  trash  and  rubbish 
and  for  the  convenience  of  the  public  using  such  roads  and  highways. 

(3)  Any  person  found  guilty  of  the  violation  of  this  section  shall,  upon 
conviction,  be  fined  not  less  than  Fifty  Dollars  ($50.00)  nor  more  than  Two 
Hundred  Fifty  Dollars  ($250.00).  The  proceeds  of  such  fines  shall  be  expended 
by  the  collecting  jurisdiction  solely  for  the  purpose  of  funding  local  litter 
prevention  programs  or  projects  or  local  or  school  litter  education  programs  as 
recommended  by  the  statewide  litter  prevention  program  of  Keep  Mississippi 
Beautiful,  Inc. 

(4)  As  a  part  of  the  fine  imposed  by  subsection  (3)  above,  a  person 
convicted  for  an  offense  upon  which  fines  are  imposed  by  this  section  may  be 
required  to  perform  the  following,  and  a  person  convicted  for  a  second  or 
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subsequent  offense  upon  which  fines  are  imposed  by  this  section  shall  be 
required  to: 

(a)  Remove  or  render  harmless,  in  accordance  with  written  direction,  as 
appropriate,  from  the  Department  of  Environmental  Quality  or  local  law 
enforcement  authorities,  the  unlawfully  discarded  solid  waste; 

(b)  Repair  or  restore  property  damaged  by,  or  pay  damages  for  any 
damage  arising  out  of  the  unlawfully  discarded  solid  waste; 

(c)  Perform  community  public  service  relating  to  the  removal  of  any 
unlawfully  discarded  solid  waste  or  to  the  restoration  of  any  area  polluted  by 
unlawfully  discarded  solid  waste;  and 

(d)  Pay  all  reasonable  investigative  and  prosecutorial  expenses  and 
costs  to  the  investigative  and/or  prosecutorial  agency  or  agencies. 

(5)  Upon  a  second  or  subsequent  conviction  of  an  offense  upon  which  fines 
are  imposed  by  this  section,  the  minimum  and  maximum  fines  shall  be 
doubled. 

(6)  When  any  litter  is  thrown  or  discarded  from  a  motor  vehicle,  the 
operator  of  the  motor  vehicle  shall  be  deemed  in  violation  of  this  section. 

(7)  There  shall  be  imposed  and  collected  an  assessment  of  Fifty  Dollars 
($50.00)  on  each  violation  of  this  section.  The  assessment  shall  be  deposited 
into  the  Law  Enforcement  Officers  Monument  Fund  created  in  Section  39-5-71. 
After  the  monument  is  constructed,  the  assessment  shall  not  be  deposited  into 
the  fund.  The  assessment  shall  then  be  deposited  with  the  Board  of  Trustees  of 
State  Institutions  of  Higher  Learning  to  be  used  for  the  scholarship  program 
for  children  of  deceased  or  disabled  law  enforcement  officers  and  firemen  as 
provided  by  Sections  37-107-1  through  37-107-9. 

(8)  It  shall  be  the  duty  of  all  law  enforcement  officers  to  enforce  the 
provisions  of  this  section. 

(9)  This  section  shall  not  prohibit  the  storage  of  ties  and  machinery  by  a 
railroad  on  its  right-of-way  where  the  highway  right-of-way  extends  to  within 
a  few  feet  of  the  railroad  roadbed. 

SOURCES:  Codes,  1942,  §  2214.5;  Laws,  1956,  ch.  243;  Laws,  1958,  ch.  238, 
§§  1-8;  Laws,  1964,  ch.  350,  §§  1,  2  [SlU  1,  2];  Laws,  1973,  ch.  351,  §  1;  Laws, 
1988,  ch.  574,  §  3;  Laws,  1990,  ch.  329,  §  13;  Laws,  1991,  ch.  531,  §  24;  Laws, 
1994,  ch.  543,  §  3;  Laws,  1995,  ch.  500,  §  1;  Laws,  2000,  ch.  421,  §  1;  Laws, 
2007,  ch.  509,  §  1;  Laws,  2012,  ch.  554,  §  7,  eff  from  and  after  July  1,  2012. 

Amendment  Notes  —  The  2007  amendment  deleted  former  (l)(b),  which  prohibited 
dumping  dead  wildlife  and  wildlife  parts  on  streets,  roads  and  private  property,  and 
redesignated  former  (l)(a)  as  present  (1);  and  added  (8)  and  redesignated  former  (8)  and 
(9)  as  present  (9)  and  (10). 

The  2012  amendment  deleted  (7),  which  read:  "Assessments  collected  under  subsec- 
tion (4)  of  Section  99-19-73  from  persons  convicted  of  a  violation  of  this  section  shall  be 
deposited  to  the  credit  of  the  Statewide  Litter  Prevention  Fund  created  in  Section 
65-1-167";  redesignated  former  (8)  through  (10)  as  (7)  through  (9);  and  in  present  (7), 
deleted  "In  addition  to  the  assessments  collected  under  subsection  (4)  of  Section 
99-19-73"  from  the  beginning. 

Cross  References  —  Law  Enforcement  Officers  Monument  Fund,  see  §  39-5-71. 

Department  of  Environmental  Quality  generally,  see  §§  49-2-1  et  seq. 
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Contract  with  Keep  Mississippi  Beautiful,  Inc.  for  development  of  comprehensive 
statewide  litter  prevention  program,  see  §  65-1-165. 

Dumping  of  dead  wildlife,  wildlife  parts  or  waste  in  or  on  highways,  private  property, 
lakes,  navigable  waters,  etc.,  see  §  97-15-32. 

§  97-15-32.  Dumping  of  dead  wildlife,  wildlife  parts  or  waste 
in  or  on  highways,  private  property,  lakes,  navigable  waters, 
etc.;  penalties. 

(1)  Anyone  who  puts,  throws  or  dumps  on  the  streets,  roads  or  highways 
within  this  state,  or  within  the  limits  of  the  rights-of-way  of  such  streets,  roads 
or  highways,  or  in  the  lakes,  streams,  rivers  or  navigable  waters  or  upon  any 
private  property  without  permission  of  the  owner  of  such  property,  any  dead 
wildlife,  wildlife  parts  or  waste,  in  addition  to  being  civilly  liable  for  all 
damages  caused  by  such  act,  upon  conviction,  shall  be  guilty  of  a  misdemeanor 
and  punished  as  provided  in  this  section. 

(2)  Any  person  found  guilty  of  the  violation  of  this  section  shall,  upon 
conviction,  be  fined  not  less  than  Two  Hundred  Dollars  ($200.00)  nor  more 
than  Four  Hundred  Dollars  ($400.00). 

(3)  A  person  convicted  for  a  first  offense  under  this  section  may  be 
required  to  perform  the  following,  and  a  person  convicted  for  a  second  or 
subsequent  offense  shall  be  required  to: 

(a)  Remove  the  unlawfully  discarded  dead  wildlife  or  waste; 

(b)  Restore  property  damaged  by,  or  pay  damages  for  any  damage 
arising  out  of  the  unlawfully  discarded  dead  wildlife  or  waste; 

(c)  Perform  community  public  service  relating  to  the  removal  of  any 
unlawfully  discarded  dead  wildlife  or  waste  or  to  the  restoration  of  any  area 
polluted  by  unlawfully  discarded  dead  wildlife  or  waste;  and 

(d)  Pay  all  reasonable  investigative  and  prosecutorial  expenses  and 
costs  to  the  investigative  and/or  prosecutorial  agency  or  agencies. 

(4)  It  shall  be  the  duty  of  all  law  enforcement  officers  to  enforce  the 
provisions  of  this  section. 

SOURCES:  Laws,  2007,  ch.  509,  §  2,  eff  from  and  after  July  1,  2007. 

CHAPTER  17 
Crimes  Against  Property 

In  General   97-17-1 

IN  GENERAL 

Sec. 

97-17-23.         Burglary;  breaking  and  entering  inhabited  dwelling;  home  invasion. 

97-17-42.         Taking  possession  of  or  taking  away  a  motor  vehicle. 

97-17-53.         Larceny;  knowing  and  willful  stealing  or  carrying  away  of  livestock; 

obtaining  livestock  by  means  of  fraudulent  conduct;  prima  facie  evi- 
dence of  fraudulent  conduct;  restitution. 
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97-17-62.         Larceny;  theft  of  rental  property. 
97-17-67.         Malicious  mischief. 

97-17-68.  Coin  operated  devices;  description  of  offenses  and  imposition  of  penal- 
ties; prosecution  under  this  section  does  not  bar  prosecution  or  punish- 
ment under  other  statutes. 

97-17-70.  Receiving  stolen  property;  dual  charges  of  both  stealing  and  receiving 
same  property  not  to  be  brought  against  single  defendant  in  same 
jurisdiction;  penalties. 

97-17-71.  Receiving  stolen  property;  definitions;  scrap  metal  dealers  and  other 
purchasers  to  keep  records  of  purchases  of  metal  property;  content  of 
records;  metal  property  to  be  held  separate  and  identifiable  from  other 
purchases  for  not  less  than  three  (3)  business  days  from  date  of 
purchase;  inspection  by  law  enforcement  personnel;  hold  notice;  recov- 
ery of  metal  property  by  rightful  owner;  restitution  to  dealer  by 
unlawful  seller;  false  statement  of  ownership;  cash  transactions  for 
purchase  of  scrap  metal  prohibited;  failure  to  maintain  appropriate 
records;  interstate  transportation  of  metal  property;  purchase  and 
possession  of  metal  beer  kegs  and/or  metal  sjrrup  tanks  generally  used 
by  soft  drink  industry  prohibited  except  in  limited  circumstances;  sales 
and  purchases  of  bronze  memorials  prohibited  except  in  limited  circum- 
stances. 

97-17-71.1.  Registration  by  scrap  metal  dealers  with  office  of  Secretary  of  State 
required;  penalties  for  violations;  enforcement. 

97-17-71.2.  Scrap  metal  dealers  prohibited  from  paying  cash  or  making  payment  of 
any  kind  at  time  of  transaction  for  air  conditioner  evaporator  coil  or 
condenser;  scrap  metal  dealers  permitted  to  purchase  air  conditioner 
evaporator  coil  or  condenser  only  from  certain  contractors  or  companies; 
payment  for  scrap  metal  to  be  made  by  check  or  money  order  and  mailed 
to  business  address  of  company  for  whom  metal  being  sold;  penalties  for 
violations. 

97-17-93.  Entering  lands  of  another  without  permission;  enforcement;  relation  to 
other  statutes;  dismissal  of  prosecution. 

§  97-17-1.    Arson;  first  degree;  burning  dwelling  house  or  out- 
building. 

JUDICIAL  DECISIONS 


8.  Miscellaneous. 

Trial  court  did  not  err  by  imposing  sen- 
tences of  five  years  for  conspiracy,  25 
years  for  burglary  of  a  dwelling,  five  years 
for  grand  larceny,  and  20  years  for  first 
degree  arson,  as  these  were  all  the  maxi- 
mum sentences  allowed  for  these  crimes. 
McCollins  V.  State,  952  So.  2d  305  (Miss. 
Ct.  App.  2007). 

In  a  case  where  defendant  was  con- 
victed of  several  crimes  relating  to  the 


arson  and  burglary  of  a  residence,  his 
double  jeopardy  rights  were  not  violated 
due  to  the  fact  that  some  of  the  elements 
of  the  crimes  overlapped;  each  of  the 
crimes  involved  required  proof  of  an  addi- 
tional fact  that  the  other  did  not. 
McCollins  V.  State,  952  So.  2d  305  (Miss. 
Ct.  App.  2007). 
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§  97-17-4.    Forfeiture  of  property  used  in  commission  of  arson. 

Editor's  Note  —  Section  27-3-4  provides  that  the  terms  "'Mississippi  State  Tax 
Commission,'  'State  Tax  Commission,'  'Tax  Commission'  and  'commission'  appearing  in 
the  laws  of  this  state  in  connection  with  the  performance  of  the  duties  and  functions  by 
the  Mississippi  State  Tax  Commission,  the  State  Tax  Commission  or  Tax  Commission 
shall  mean  the  Department  of  Revenue." 

§  97-17-5.    Arson;  second  degree;  other  buildings  or  struc- 
tures. 


JUDICIAL  DECISIONS 


3.  Evidence. 

Defendant's  admission  that  he  intended 
to  burn  a  building  and  that  the  vent 
panels  and  shoe  rack  were  burned  was 
sufficient  to  establish  second  degree  arson 


under  Miss,  Code  Ann.  §  97-17-5  because 
destruction  of  the  building  was  not  re- 
quired. Hughes  V.  State,  989  So.  2d  434 
(Miss.  Ct.  App.  2008). 


§  97-17-7.    Arson;  third  degree;  personal  property. 


JUDICIAL  DECISIONS 


2.  Sentence. 

Motion  for  post-conviction  relief  was 
granted  in  a  case  where  defendant  pled 
guilty  to  third  degree  arson  for  setting  fire 
to  a  mattress  in  his  jail  cell  because  his 


five-year  sentence  was  in  excess  of  the 
statutory  maximum  under  Miss.  Code 
Ann.  §  97-17-7.  White  v.  State,  940  So.  2d 
958  (Miss.  Ct.  App.  2006). 


§  97-17-9.    Arson;  fourth  degree;  attempt  to  burn. 


JUDICIAL  DECISIONS 


1.  In  general. 

Weight  of  the  evidence  was  sufficient  to 
convict  defendant  of  conspiracy  to  commit 
arson  in  violation  of  Miss.  Code  Ann.  §  97- 
1-1  and  attempted  arson  in  violation  of 
Miss.  Code  Ann.  §  97-17-9  because  an 
accomplice's  testimony  that  he  and  defen- 
dant entered  into  an  agreement  for  him  to 
burn  the  victim's  vehicle  was  uncontra- 
dicted; in  addition  to  the  testimony  of  the 
accomplice  was  the  of  other  witnesses  who 
provided  additional  evidence  of  defen- 
dant's animosity  towards  the  victim. 
Bradford  v  State,  102  So.  3d  312  (Miss. 
Ct.  App.  2012). 


Evidence  was  sufficient  to  convict  defen- 
dant of  conspiracy  to  commit  arson  in 
violation  of  Miss.  Code  Ann.  §  97-1-1  and 
attempted  arson  in  violation  of  Miss.  Code 
Ann.  §  97-17-9  because  the  jury  could 
conclude  from  an  accomplice's  testimony 
that  he  and  defendant  entered  into  an 
agreement  for  him  to  burn  the  victim's 
vehicle;  the  accomplice  told  the  same  basic 
story  to  the  police  that  he  told  to  the  jury, 
and  nothing  in  the  record  indicated  that 
the  accomplice's  testimony  was  unreason- 
able, inconsistent,  or  impeached.  Bradford 
V.  State,  102  So.  3d  312  (Miss.  Ct.  App. 
2012). 
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§  97-17-23 


§  97-17-13.  Arson;  willfully  or  negligently  firing  woods, 
marsh,  meadow,  etc.;  restitution  of  fire  suppression  costs. 

Cross  References  —  Imposition  and  collection  of  separate  laboratory  analysis  fee  in 
addition  to  any  other  assessments  and  costs  imposed  by  statute  on  every  individual 
convicted  of  a  felony  in  a  case  where  Crime  Laboratory  provided  forensic  science  or 
laboratory  services  in  connection  with  the  case,  see  §  45-1-29. 

§  97-17-23.  Burglary;  breaking  and  entering  inhabited  dwell- 
ing; home  invasion. 

(1)  Every  person  who  shall  be  convicted  of  breaking  and  entering  the 
dv^elling  house  or  inner  door  of  such  dwelling  house  of  another,  whether  armed 
with  a  deadly  weapon  or  not,  and  whether  there  shall  be  at  the  time  some 
human  being  in  such  dwelling  house  or  not,  with  intent  to  commit  some  crime 
therein,  shall  be  punished  by  commitment  to  the  custody  of  the  Department  of 
Corrections  for  not  less  than  three  (3)  years  nor  more  than  twenty-five  (25) 
years. 

(2)  Every  person  who  shall  be  convicted  of  violating  subsection  (1)  under 
circumstances  likely  to  terrorize  any  person  who  is  actually  occupying  the 
house  at  the  time  of  the  criminal  invasion  of  the  premises  shall  be  punished  by 
imprisonment  in  the  custody  of  the  Department  of  Corrections  for  not  less  than 
ten  (10)  years  nor  more  than  twenty-five  (25)  years. 

SOURCES:  Codes,  1906,  §  1067;  Hemingway's  1917,  §  795;  1930,  §  811;  1942, 
§  2037;  Laws,  1996,  ch.  519,  §  1;  Laws,  2008,  ch.  307,  §  1,  eff  from  and  after 
July  1,  2008. 

Amendment  Notes  —  The  2008  amendment  added  (2);  and  in  (1),  substituted 
"commitment  to  the  custody  of  the  Department  of  Corrections  for  not  less  than"  for 
"punished  by  imprisonment  in  the  Penitentiary  not  less  than." 
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6.  Intent. 

7.  New  trial  denied. 

1.  In  general. 

In  a  case  where  defendant  was  con- 
victed of  several  crimes  relating  to  the 
arson  and  burglary  of  a  residence,  his 
double  jeopardy  rights  were  not  violated 
due  to  the  fact  that  some  of  the  elements 
of  the  crimes  overlapped;  each  of  the 


crimes  involved  required  proof  of  an  addi- 
tional fact  that  the  other  did  not. 
McCollins  V.  State,  952  So.  2d  305  (Miss. 
Ct.  App.  2007). 

Burglary  conviction  was  upheld  where 
acquittal  on  armed  robbery  charges  did 
not  invoke  double  jeopardy  concerns  be- 
cause defendant  was  not  previously  tried 
for  either  of  the  charges  and  because  the 
burglary  charge  did  not  contain  the  same 
elements,  such  as  exhibiting  a  deadly 
weapon  and  putting  the  victim  in  fear; 
similarly,  the  burglary  included  elements 
not  found  in  armed  robbery,  such  as 
breaking  and  entering.  Smallwood  v. 
State,  930  So.  2d  448  (Miss.  Ct.  App. 
2006). 
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2.  Sufficiency  of  evidence. 

Evidence  that  defendant  possessed 
fruits  of  a  burglary  on  the  same  day  it 
occurred,  and  concealed  the  true  origin  of 
one  of  the  stolen  items,  was  sufficient  to 
support  his  conviction  of  burglary  in  vio- 
lation of  Miss.  Code  Ann.  §  97-17-23(1), 
Taylor  v.  State,  110  So.  3d  776  (Miss. 
2013). 

Evidence  presented  at  trial  was  suffi- 
cient to  support  defendant's  convictions  of 
aggravated  assault  (Miss.  Code  Ann. 
§  97-3-7(2)(a))  and  burglary  of  a  dwelhng 
(Miss.  Code  Ann.  §  97-17-23),  as  it  estab- 
lished that  he  drove  two  men  to  pick  up  a 
crowbar  and  then  drove  them  to  the  vic- 
tim's house,  where  they  used  the  crowbar 
to  pry  open  the  door  and  assault  the 
victim;  moreover,  his  confession  estab- 
lished his  involvement  in  the  crimes.  Whi- 
taker  v.  State,  —  So.  3d  — ,  2012  Miss. 
App.  LEXIS  481  (Miss.  Ct.  App.  Aug.  7, 
2012),  writ  of  certiorari  denied  by  2013 
Miss.  LEXIS  331  (Miss.  June  6,  2013). 

Defendant's  conviction  for  burglary  was 
supported  by  sufficient  evidence  because 
defendant's  theory  of  an  unidentified  third 
man  was  presented  to  the  jury,  but  the 
jury  rejected  it,  and  defendant's  continued 
flight  evidenced  a  guilty  conscience;  defen- 
dant's tattoos  were  consistent  with  an 
officer's  observation  of  the  man  who  fled 
the  scene,  and  the  evidence  of  his  heavy, 
dark  tattooing  provided  the  jury  with  a 
basis  to  resolve  any  inconsistency  in  the 
officer's  testimony.  Dison  v.  State,  61  So. 
3d  975  (Miss.  Ct.  App.  2011). 

There  was  insufficient  evidence  to  adju- 
dicate a  juvenile  a  delinquent  child  for  the 
act  of  burglary,  a  violation  of  Miss.  Code 
Ann.  §  97-17-23(1),  where  there  was  no 
evidence  that  the  juvenile  broke  and  en- 
tered the  dwelling  house,  or  had  any  in- 
tent to  commit  any  crime  therein;  thus, 
neither  element  of  burglary  was  proven 
beyond  a  reasonable  doubt.  C.K.B.  v.  Har- 
rison County  Youth  Court,  36  So.  3d  1267 
(Miss.  2010). 

Defendant's  convictions  for  house  bur- 
glary, aggravated  assault,  armed  robbery, 
and  auto  theft  were  proper  because  the 
evidence  was  sufficient.  In  part,  defendant 
severely  beat  the  victim,  demanded  that 
she  give  him  her  purse,  and  then  took  her 
purse,  a  gun,  and  a  set  of  keys  to  the 


victim's  vehicle.  The  victim  later  identi- 
fied defendant,  based  upon  her  own  inde- 
pendent recollection,  in  a  photographic 
lineup.  Brunner  v.  State,  37  So.  3d  645 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  36  So.  3d  455,  2010  Miss.  LEXIS 
323  (Miss.  2010). 

Where  defendant  was  convicted  of  bur- 
glary after  breaking  into  the  home  of  a 
woman  whom  he  had  dated  and  who  told 
defendant  that  she  did  not  want  to  see 
him  again,  the  jury  verdict  finding  defen- 
dant guilty  of  burglary  was  not  against 
the  weight  of  the  evidence  because,  al- 
though defendant  claimed  that  the  win- 
dow through  which  he  allegedly  climbed 
was  too  small  to  accommodate  his  size,  the 
jury  saw  photographs  of  the  window  and 
the  resolution  of  factual  disputes  was 
within  its  province.  Further,  officers  found 
a  chair  outside  that  had  been  placed  in 
front  of  the  window  through  which  defen- 
dant allegedly  climbed,  the  screen  looked 
as  if  it  had  been  torn  off  or  pried  open, 
defendant  was  found  near  the  victim's 
home,  and  as  he  was  arrested,  defendant 
stated  that  he  was  just  tr3dng  to  get  the 
victim's  attention.  Alesich  v.  State,  26  So. 
3d  1080  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  by  27  So.  3d  404,  2010 
Miss.  LEXIS  52  (Miss.  2010). 

Along  with  the  testimony  of  the  victim 
and  codefendant,  the  jury  also  was  pre- 
sented with  the  testimony  of  multiple 
sheriff's  deputies,  forensic  analysts,  and 
with  that  of  a  witness,  who  stated  that 
defendant  admitted  to  him  his  involve- 
ment in  the  crimes;  after  hearing  all  the 
evidence  and  being  adequately  instructed 
on  the  applicable  law,  the  jury  rendered 
its  decision  in  due  course,  and  any  ratio- 
nal trier  of  fact  could  have  found  the 
essential  elements  of  the  crimes  beyond  a 
reasonable  doubt.  Christmas  v.  State,  10 
So.  3d  413  (Miss.  2009). 

Defendant's  conviction  for  burglary  of  a 
dwelling,  in  violation  of  Miss.  Code  Ann. 
§  97-17-23(1),  was  supported  by  the  evi- 
dence because  defendant  crashed  through 
a  glass  window  and  advanced  briskly 
upon  one  victim  with  hands  raised,  in 
what  was  described  as  a  threatening  ges- 
ture; hence,  the  evidence  was  sufficient  to 
infer  that  defendant  intended  to  commit 
an  assault  under  Miss.  Code  Ann.  §  97-3- 
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7(1).  Walker  v.  State,  21  So.  3d  663  (Miss. 
Ct.  App.  2009),  writ  of  certiorari  denied  by 
20  So.  3d  680,  2009  Miss.  LEXIS  578 
(Miss.  2009). 

Evidence  as  sufficient  to  support  defen- 
dant's convictions  of  burglary,  kidnapping, 
and  sexual  battery  where  the  father  of  the 
two-year-old  victim  testified  that  he  went 
to  pick  up  his  girlfriend  from  work  and  left 
his  children  secured  in  their  home,  that  he 
encountered  the  17-year-old  defendant 
while  en  route  and  told  him  where  he  was 
going,  that  he  discovered  upon  his  return 
that  his  home  had  been  broken  into  and 
that  his  daughter  was  missing,  that  he 
found  defendant  with  his  daughter  in  an 
abandoned  structure  nearby,  and  that, 
upon  examination,  the  girl's  genital  area 
was  red,  bleeding,  and  scratched  and 
where  a  physician  who  examined  the  vic- 
tim testified  that  the  girl's  vagina  was  red, 
swollen,  and  irritated  but  that  there  was 
no  evidence  of  infection  as  the  cause.  Be- 
cause the  two-year-old  victim  was  too 
short  to  have  unlocked  the  door  to  the 
family  home  by  herself  and  had  never 
walked  out  of  the  home  unassisted,  the 
evidence  permitted  the  jury  to  reasonably 
infer  that  defendant  had  broken  into  the 
family  residence,  removed  the  victim 
therefrom  without  her  father's  permis- 
sion, and  sexually  assaulted  her.  Moton  v. 
State,  999  So.  2d  1287  (Miss.  Ct.  App. 
2009). 

Reasonable  jurors  could  have  found  be- 
yond a  reasonable  doubt  that  defendant 
kicked  in  the  victim's  door  where  there 
was  no  evidence  that  the  victim  invited 
defendant  or  the  unidentified  man  in  her 
home,  and  every  reasonable  inference 
arising  from  defendant's  actions  and 
words  immediately  prior  to  the  breaking 
in  of  the  door  would  support  the  conclu- 
sion that  it  was  indeed  defendant  who  did 
so.  Hope  V.  State,  992  So.  2d  666  (Miss.  Ct. 
App.  2008). 

There  was  no  merit  to  defendant's  claim 
that  a  trial  court  peremptorily  found  him 
guilty  of  burglary  by  prohibiting  him  from 
arguing  self-defense  where  the  underlying 
crime  that  he  was  charged  with  to  elevate 
his  murder  charge  to  capital  murder  un- 
der Miss.  Code  Ann.  §  97-3-19(2)(e)  was 
burglary  under  Miss.  Code  Ann.  §  97-17- 
23,  and  Mississippi  adhered  to  the  com- 


mon law  rule  that  an  aggressor  was  pre- 
cluded from  pleading  self-defense.  As  a 
result,  the  trial  court  did  not  err  in  deny- 
ing defendant's  attempt  to  argue  self-de- 
fense at  trial.  Beale  v.  State,  2  So.  3d  693 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  999  So.  2d  1280,  2009  Miss. 
LEXIS  90  (Miss.  2009). 

Evidence  was  insufficient  to  support  de- 
fendant's burglary  conviction  where  nei- 
ther a  theft  from  an  open,  freestanding 
structure  nor  a  possible  entry  of  a  free- 
standing shed  satisfied  the  elements  of 
Miss.  Code  Ann.  §  97-17-23  (Rev.  2006), 
the  shed  did  not  meet  the  Miss.  Code  Ann. 
§  97-17-31  (Rev.  2006)  definition  of  dwell- 
ing house,  and  there  was  no  breaking  and 
entering  involved  in  the  open  carport. 
Jefferson  v.  State,  977  So.  2d  431  (Miss. 
Ct.  App.  2008). 

Evidence  was  sufficient  to  find  defen- 
dant committed  a  burglary  in  a  capital 
murder  case  as  there  was  a  pry  mark  on 
the  front  door,  the  front  door  was  left  ajar, 
a  television  was  missing,  and  drawers 
were  left  open,  and  defendant  was  found 
in  possession  of  the  victim's  personal  prop- 
erty shortly  after  the  burglary.  Evidence 
also  showed  that  defendant  broke  into  the 
victims's  house,  killed  her,  and  stole  some 
of  her  personal  belongings  because  he 
desired  money  to  purchase  drugs,  and 
further  testimony  established  that  he  sold 
the  television  and  used  the  proceeds  to 
purchase  crack.  Young  v.  State,  981  So.  2d 
308  (Miss.  Ct.  App.  2007),  writ  of  certio- 
rari denied  by  979  So.  2d  691,  2008  Miss. 
LEXIS  206  (Miss.  2008). 

Although  victims  could  not  positively 
identify  defendant  as  a  second  gunman 
who  entered  their  apartment,  they  were 
able  to  provide  police  with  a  description,  a 
stocking  cap,  clothing,  and  a  gun;  a  rea- 
sonable jury  could  have  found  defendant 
guilty  of  burglary  and  robbery  beyond  a 
reasonable  doubt.  Gu3i:on  v.  State,  962  So. 
2d  722  (Miss.  Ct.  App.  2007). 

State  presented  sufficient  evidence  to 
convict  defendant  of  burglary  of  a  dwell- 
ing, a  violation  of  Miss.  Code  Ann  §  97- 
17-23,  given  the  victim's  recognition  of 
defendant  as  the  person  in  her  house, 
defendant's  admission  that  he  was  in  the 
house,  and  the  testimony  that  the  victim's 
purse  and  money  were  missing  after  de- 
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fendant  fled  her  house.  Parker  v.  State, 
962  So.  2d  25  (Miss.  2007). 

Lower  court,  which  denied  appellant's 
motions  for  new  trial  and  judgment  not- 
withstanding the  verdict,  did  not  err  in 
finding  that  there  was  sufficient  evidence 
to  convict  appellant  of  burglary  of  a  dwell- 
ing where  appellant  confessed  to  the 
crime  and  appellant  was  found  in  posses- 
sion of  items  stolen  from  the  burglarized 
home  within  an  hour  of  the  robbery  when 
he  tried  to  pawn  the  stolen  goods  at  a 
pawn  shop.  Hill  v.  State,  952  So.  2d  326 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
dismissed  en  banc  by  958  So.  2d  1232, 
2007  Miss.  LEXIS  322  (Miss.  2007). 

Where  the  suspect  broke  into  a  locked 
basement  in  the  doctor's  house  and  stole 
$6,000  in  pre- 1959  currency,  defendant 
was  observed  in  a  travel  agency  spending 
strange-looking  currency  printed  prior  to 
1959,  and  defendant  was  a  frequent  guest 
in  the  doctor's  home  and  told  a  friend  that 
he  had  taken  the  money  from  the  doctor's 
home;  the  direct  and  circumstantial  evi- 
dence was  legally  sufficient  to  support 
defendant's  conviction  of  burglary  and  lar- 
ceny of  a  dwelling  under  Miss.  Code  Ann. 
§  97-17-23.  Sandefer  v.  State,  952  So.  2d 
281  (Miss.  Ct.  App.  2007). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  of  burglary  of  a  dwell- 
ing because:  (1)  there  was  evidence  that 
defendant  entered  an  outer  door  and  then 
an  interior  door  to  access  the  victim's 
living  area;  (2)  the  victim  testified  that 
both  the  outer  and  interior  doors  had  been 
locked  when  she  went  to  sleep  that  night; 
and  (3)  the  inner  door  bore  signs  of  having 
been  forced  open.  Magee  v.  State,  966  So. 
2d  173  (Miss.  Ct.  App.  2007),  writ  of  cer- 
tiorari denied  en  banc  by  966  So.  2d  172, 
2007  Miss.  LEXIS  567  (Miss.  2007). 

Evidence  was  sufficient  to  support  a 
guilty  verdict  for  attempted  burglary  be- 
cause, inter  alia:  (1)  the  victim  testified 
that  she  heard  someone  removing  the 
screen  from  her  bedroom  window  and 
breathing  heavily;  (2)  once  the  scene  was 
investigated  by  the  victim  and  the  officers, 
the  screen  was  found  removed  from  the 
window;  and  (3)  the  victim  testified  to 
having  seen  defendant  in  her  backyard 
shortly  after  hearing  the  window  screen 
tampering;  thus,  the  trial  court  did  not  err 


in  denjdng  defendant's  motion  for  a  di- 
rected verdict,  his  request  for  a  peremp- 
tory jury  instruction,  and  his  motion  for  a 
judgment  notwithstanding  the  verdict. 
Brown  v.  State,  961  So.  2d  720  (Miss.  Ct. 
App.  2007). 

2.1.  —  Invited  entry. 

Motion  for  a  directed  verdict  was  prop- 
erly denied  in  a  case  involving  burglary  of 
a  dwelling  under  Miss.  Code  Ann.  §  97- 
17-23  because  there  was  sufficient  evi- 
dence to  contradict  defendant's  assertion 
that  he  was  invited  into  a  victim's  apart- 
ment; police  noted  a  shoe  print  on  the 
front  door  of  the  apartment  near  the  knob, 
and  the  door  frame  was  cracked.  Even  if 
he  was  invited  into  the  apartment,  the 
breaking  and  entering  element  still  ap- 
plied to  the  victim's  bedroom  door;  the 
victim  testified  defendant  put  his  fist  into 
it,  there  was  a  hole  in  that  door,  and  there 
appeared  to  be  blood  smeared  on  it  as 
well.  Jenkins  v.  State,  995  So.  2d  839 
(Miss.  Ct.  App.  2008). 

3.  Indictments. 

Defendant's  capital  murder  conviction 
under  Miss.  Code  Ann.  '  97-3-19(2)(e)  was 
reversed  where  his  indictment  was  insuf- 
ficient to  charge  him  with  capital  murder 
or  burglary  because  it  failed  to  assert  the 
underlying  offense  that  comprised  the 
burglary;  it  also  failed  to  charge  him  with 
murder  or  manslaughter  where  it  omitted 
the  term  "unlawfully"  or  the  phrase  "with- 
out the  authority  of  law."  Jackson  v.  State, 
—  So.  3d  — ,  2010  Miss.  LEXIS  170  (Miss. 
Apr.  1,  2010). 

Jury  instruction  did  not  amend  the  in- 
dictment charging  defendant  with  bur- 
glary because  the  indictment  charged  de- 
fendant with  breaking  into  the  victim's 
dwelling,  intending  to  steal  the  victim's 
property,  while  the  jury  instruction 
tracked  the  statutory  language  and  indi- 
cated that  burglary  was  the  unauthorized 
entry  into  the  home  of  another  with  the 
intent  to  commit  a  crime  therein.  Because 
theft  was  a  crime,  the  indictment  properly 
notified  defendant  of  the  crime  with  which 
he  was  charged,  and  the  jury  was  properly 
instructed.  Alesich  v.  State,  26  So.  3d  1080 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  27  So.  3d  404,  2010  Miss.  LEXIS 
52  (Miss.  2010). 
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Post-conviction  relief  was  denied  in  a 
case  where  a  plea  was  entered  to  burglary 
of  a  dwelling  under  Miss.  Code  Ann.  §  97- 
17-23  because  the  record  showed  that  de- 
fendant was  indicted  for  this  charge;  all 
charges  were  contained  in  the  same  in- 
dictment and  all  offenses  were  part  of  a 
related  series  of  events.  Robertson  v. 
State,  959  So.  2d  597  (Miss.  Ct.  App. 
2007). 

Defendant's  motion  for  post-conviction 
relief  was  denied  on  the  basis  that  an 
indictment  was  flawed  because  this  issue 
was  not  preserved  for  review;  notwith- 
standing the  bar,  the  issue  was  meritless 
because  the  indictment  stated  that  a 
crime  occurred  "at  a  certain  dwelling 
owned  and  occupied,"  which  was  sufficient 
to  reflect  a  burglary  of  an  occupied  dwell- 
ing, and  the  transcript  of  the  guilty  plea 
showed  that  defendant  was  pleading 
guilty  to  this  crime,  and  that  he  knowing, 
understandingly,  freely,  and  voluntarily 
entered  a'  plea  to  such.  Ausbon  v.  State, 
959  So.  2d  592  (Miss.  Ct.  App.  2007). 

Where  defendant  was  invited  to  a  doc- 
tor's home  where  he  stole  money,  he  was 
properly  indicted  and  convicted  of  bur- 
glary under  Miss.  Code  Ann.  §  97-17-23, 
because  §  97-17-23,  by  its  plain  wording, 
applies  to  "every  person";  an  invited  guest 
is  a  person,  and  therefore  a  guest  falls 
within  the  ambit  of  §  97-17-23.  Sandefer 
V.  State,  952  So.  2d  281  (Miss.  Ct.  App. 
2007). 

Indictment  against  defendant  described 
the  charge  of  attempted  burglary  by  citing 
the  burglary  statute,  providing  the  details 
of  the  alleged  attempted  burglary,  and 
supplying  the  details  concerning  the  fail- 
ure to  complete  the  burglary;  thus,  the 
indictment  against  defendant  stated  the 
essential  facts,  and  fully  notified  him  of 
the  nature  and  cause  of  the  charges 
brought  against  him,  and  therefore  the 
trial  court  did  not  err  in  den3dng  the 
motion  to  quash  the  indictment.  Brown  v. 
State,  961  So.  2d  720  (Miss.  Ct.  App. 
2007). 

Defendant  was  originally  indicted  for 
attempted  breaking  and  entering,  but  the 
indictment  was  properly  amended  when 
the  amendment  was  one  of  form,  not  sub- 
stance, and  defendant  had  notice;  had  the 
original  indictment  stated  "Attempted 


Burglary,  Miss.  Code  Ann.  §  97-1-7"  or 
failed  to  provide  "Burglary  of  a  Dwelling, 
Miss.  Code  Ann.  §  97-17-23,"  then  un- 
questionably the  amendment  would  have 
been  one  of  substance  rather  than  form, 
and  the  supreme  court  would  have  been 
compelled  to  reverse  the  trial  court's  con- 
viction and  sentence,  but  this  indictment, 
however,  was  styled  and  read  "Burglary  of 
a  Dwelling,  Miss.  Code  Ann.  §  97-17-23." 
Spears  v.  State,  942  So.  2d  772  (Miss. 
2006). 

Burglary  conviction  under  Miss.  Code 
Ann.  §  97-17-23  was  upheld  where  ac- 
quittal on  armed  robbery  charges,  brought 
under  Miss.  Code  Ann.  §  97-3-79,  did  not 
invoke  the  doctrine  of  merger  because  it 
was  not,  as  alleged,  impossible  for  defen- 
dant to  have  committed  the  armed  rob- 
bery without  first  committing  the  bur- 
glary Smallwood  v.  State,  930  So.  2d  448 
(Miss.  Ct.  App.  2006). 

4.  Dwelling  house  of  another. 

Trailer  which  was  broken  into  was  a 
dwelling  house,  pursuant  to  Miss.  Code 
Ann.  §  97-17-23,  because,  while  the 
trailer  had  other  purposes  as  a  shop  and 
office,  this  fact  did  not  prevent  the  trailer 
from  being  a  dwelling.  The  resident  had 
personal  possessions  at  the  trailer  and  the 
intent  to  live  there,  even  if  not  full  time. 
Kirkwood  v.  State,  53  So.  3d  7  (Miss.  Ct. 
App.  2010),  affirmed  in  part  by,  reversed 
by,  remanded  in  part  by  52  So.  3d  1184, 
2011  Miss.  LEXIS  36  (Miss.  2011). 

Motion  for  a  directed  verdict  was  prop- 
erly denied  in  a  case  involving  burglary  of 
a  dwelling  under  Miss.  Code  Ann.  §  97- 
17-23  because  defendant  did  not  show 
that  he  was  a  resident  of  a  victim's  apart- 
ment; defendant's  name  was  not  listed  on 
any  of  the  bills  associated  with  the  apart- 
ment, and  he  did  not  provide  her  with 
financial  support.  Even  though  he  was  a 
frequent  invited  guest,  this  did  not  rise  to 
the  level  of  being  an  actual  dweller  in  the 
apartment.  Jenkins  v.  State,  995  So.  2d 
839  (Miss.  Ct.  App.  2008). 

Where  a  hunting  cabin  was  fully  fur- 
nished and  had  food  items,  cooking  sup- 
plies, appliances,  and  other  living  com- 
forts and  necessities,  it  constituted  a 
dwelling  under  Miss.  Code  Ann.  §  97-17- 
23;  therefore,  post-conviction  relief  was 
denied  because  defendant  was  properly 
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charged  with  burglary  of  a  dwelhng,  and 
no  evidence  was  presented  by  the  owners 
of  such  due  to  the  fact  that  defendant 
entered  a  guilty  plea.  Young  v.  State,  952 
So.  2d  1031  (Miss.  Ct.  App.  2007). 

4.5.  Jury  instructions. 

When  there  was  direct  evidence  that  a 
burglary  had  been  committed  but  only 
circumstantial  evidence  that  defendant 
was  the  burglar,  defendant  was  entitled, 
in  the  absence  of  a  circumstantial  evi- 
dence instruction,  to  a  two-theory  instruc- 
tion to  the  jury  on  what  to  do  when  the 
record  supported  two  or  more  hypotheses 
of  the  crime  committed.  Mclnnis  v.  State, 
61  So.  3d  872  (Miss.  2011). 

Defendant  was  entitled  to  a  circumstan- 
tial evidence  instruction  on  charges  of 
house  burglary  and  grand  larceny.  Defen- 
dant's testimony  that  he  tried  to  persuade 
friends  not  to  commit  the  burglary  and  an 
officer's  testimony  that  defendant  was 
driving  a  stolen  van  in  which  stolen  items 
were  found  was  circumstantial,  and  no 
eyewitnesses  were  presented,  Kirkwood  v. 
State,  52  So.  3d  1184  (Miss.  2011). 

5.  Sentence. 

Neither  the  trial  court's  decision  to  sen- 
tence defendant  to  the  maximum  amount 
allowed  by  Miss.  Code  Ann.  §  97-17-23, 
nor  its  subsequent  decision  to  deny  his 
plea-withdrawal  request  was  an  abuse  of 
discretion  because  prior  to  accepting  de- 
fendant's guilty  plea,  the  trial  court  thor- 
oughly queried  him  with  regard  to  the 
voluntariness  of  his  plea,  carefully  ex- 
plained to  him  that  whatever  sentencing 
recommendation  the  State  offered  would 
not  have  to  be  accepted,  and  informed  him 
that  the  trial  court  could  impose  any  sen- 
tence allowed  by  law;  defendant  willfully 
acknowledged  that  he  fully  understood 
that  the  State's  promise  to  recommend  a 
sentence  carried  with  it  no  guarantee  that 
its  recommendation  would  bind  the  trial 
court  to  a  particular  sentence  upon  a  plea 
of  guilty  Burrough  v.  State,  9  So.  3d  368 
(Miss.  2009). 

In  a  case  where  defendant  was  sen- 
tenced to  eight  years  in  prison  with  five 
years  of  post-release  supervision  after  a 
guilty  plea  was  entered  to  the  crime  of 
attempted  burglary  of  a  dwelling,  a  post- 
conviction relief  motion  was  properly  dis- 


missed without  an  evidentiary  hearing 
under  Miss.  Code  Ann.  §  99-39-11(2)  be- 
cause there  was  no  ineffective  assistance 
of  counsel  where  jurisdiction  was  included 
in  an  indictment,  the  charges  were  not 
contradictory,  an  attempt  charge  was  ap- 
propriate, and  appellant  inmate's  other 
self-serving  arguments  were  wholly  un- 
supported by  the  record.  Moreover,  a  sen- 
tence was  not  illegal  since  a  suspended 
sentence  was  not  required  in  addition  to 
post-release  supervision,  the  sentence  im- 
posed was  within  the  range  permitted, 
and  the  inmate  was  not  misinformed  re- 
garding his  appellate  rights.  McKinney  v. 
State,  7  So.  3d  291  (Miss.  Ct.  App.  2008). 

Motion  for  postconviction  relief  was 
properly  dismissed  without  an  eviden- 
tiary hearing  in  a  case  where  a  guilty  plea 
was  entered  to  the  charge  of  burglary  of 
an  occupied  dwelling  because  defendant 
offered  no  proof  of  what  advice  he  was 
given  about  parole,  other  than  the  asser- 
tions made  in  the  motion,  and  he  was  not 
eligible  for  such  due  to  his  conviction;  also, 
defendant  was  told  by  a  trial  court  that  he 
was  required  to  serve  the  full  term  of  his 
sentence  when  he  entered  a  guilty  plea. 
Edge  V  State,  962  So.  2d  81  (Miss.  Ct. 
App.  2007). 

Motion  for  post-conviction  relief  was 
summarily  dismissed  since  defendant, 
who  was  65  years  old  and  had  no  prior 
record,  was  unable  to  show  that  his  sen- 
tences for  burglary  and  aggravated  as- 
sault, which  were  within  the  ranges  in 
Miss.  Code  Ann.  §  97-17-23  and  Miss. 
Code  Ann.  §  97-3-7  were  grossly  dispro- 
portionate; he  could  have  received  45 
years  if  the  maximum  terms  had  been  run 
consecutively,  and  the  facts  showed  that 
he  broke  into  a  house  wielding  a  pistol  and 
beat  a  victim.  Denton  v.  State,  955  So.  2d 
398  (Miss.  Ct.  App.  2007). 

Defendant's  sentence  of  25  years'  im- 
prisonment for  burglary  of  a  dwelling  was 
not  illegal  as  the  crime  carried  a  maxi- 
mum sentence  of  25  years  under  Miss. 
Code  Ann.  §  97-17-23;  defendant  was  well 
aware  of  the  sentence  the  trial  court 
would  impose  upon  him  as  a  result  of  his 
guilty  plea.  Martin  v.  State,  954  So.  2d  535 
(Miss.  Ct.  App.  2007). 

Appellant  was  properly  sentenced  pur- 
suant to  Miss.  Code  Ann.  §  99-19-81  as  a 
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habitual  offender  following  an  attempted 
burglary  conviction  pursuant  to  Miss. 
Code  Ann.  §  97-17-23  because  the  trial 
court  did  not  err  in  admitting  his  prior 
felony  convictions,  after  analyzing  them 
under  Miss.  R.  Evid.  403;  they  were  al- 
lowed by  Miss.  R.  Evid.  404(b)  as  appel- 
lant's intent  was  greatly  in  issue.  Carter  v. 
State,  953  So.  2d  224  (Miss.  2007). 

Trial  court  did  not  err  by  imposing  sen- 
tences of  five  years  for  conspiracy,  25 
years  for  burglary  of  a  dwelling,  five  years 
for  grand  larceny,  and  20  years  for  first 
degree  arson,  as  these  were  all  the  maxi- 
mum sentences  allowed  for  these  crimes. 
McCollins  V.  State,  952  So.  2d  305  (Miss. 
Ct.  App.  2007). 

Defendant's  sentences  of  30  years  and 
25  years  in  prison  for  his  convictions  of 
rape  and  burglary  of  a  dwelling,  to  be 
served  consecutively,  did  not  constitute 
cruel  and  unusual  punishment  because 
the  trial  court  imposed  sentences  within 
the  statutory  limits  for  the  crimes,  and  a 
threshold  comparison  of  defendant's  sen- 
tence with  his  crimes  did  not  raise  an 
inference  of  gross  disproportionality  that 
would  trigger  the  Solem  proportionality 
analysis.  Magee  v.  State,  966  So.  2d  173 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  en  banc  by  966  So.  2d  172,  2007 
Miss.  LEXIS  567  (Miss.  2007). 

Defendant's  sentence  of  20  years  in 
prison,  with  10  years  to  be  suspended  and 
five  years  of  post-release  probation,  for 
one  count  of  burglary  of  an  occupied  dwell- 
ing was  not  grossly  disproportionate 
where  he  had  been  involved  in  other  do- 
mestic disturbances  prior  to  the  one  in 
question;  thus,  the  20-year  sentence  was 
within  the  statutory  guidelines.  Edge  v. 
State,  945  So.  2d  1004  (Miss.  Ct.  App. 
2007). 

Inmate  plea  bargained  for  a  sentence  of 
15  years  for  burglary  of  a  dwelling,  the 
sentence  as  ordered  was  25  years  with  15 
years  in  the  custody  of  the  Mississippi 
Department  of  Corrections  and  the  re- 


maining 10  years  under  the  post-release 
provisions  with  a  five-year  supervision 
period;  the  post-release  supervision  was  to 
be  served  concurrent  to  the  inmate's  sus- 
pended sentence,  and  thus  the  inmate's 
sentence  of  15  years  to  be  served  on  a 
25-year  sentence  was  consistent  with  his 
plea  bargain  of  15  years.  Craft  v.  State, 
955  So.  2d  384  (Miss.  Ct.  App.  2006). 

6.  Intent. 

Despite  the  state's  argument  that,  as 
underl3ring  offenses  to  the  four  capital 
murder  charges,  the  burglary  and  child 
abuse  allegations  in  the  indictment  were 
not  "separate  crimes,"  the  state  still  had  to 
prove  every  element  of  burglary  and  child 
abuse  beyond  a  reasonable  doubt,  includ- 
ing intent,  however,  petitioner  state  death 
row  inmate's  argument  that  his  defense  to 
the  intent  element  was  improperly  ex- 
cluded failed  because  (1)  the  jury  did  find 
intent  in  the  sentencing  phase,  after  hear- 
ing the  same  evidence;  (2)  the  United 
States  Supreme  Court  had  left  to  the 
states  the  responsibility  of  defining  the 
elements  of  crime,  including  mens  rea; 
and  (3)  neither  diminished  capacity  nor 
voluntary  intoxication  were  defenses  to 
crimes  in  Mississippi.  Stevens  v.  Epps,  — 
F.  Supp.  2d  — ,  2008  U.S.  Dist.  LEXIS 
69564  (S.D.  Miss.  Sept.  15,  2008),  affirmed 
by  618  F.3d  489,  2010  U.S.  App.  LEXIS 
18696  (5th  Cir.  Miss.  2010). 

7.  New  trial  denied. 

Despite  contradictory  evidence,  a  mo- 
tion for  a  new  trial  was  properly  denied  in 
a  burglary  of  a  dwelling  case  because  the 
jury's  verdict  was  not  against  the  over- 
whelming weight  of  the  evidence  and  did 
not  result  in  an  unconscionable  injustice. 
The  evidence  showed  that  a  victim's 
apartment  was  entered  by  force,  defen- 
dant also  entered  a  bedroom  by  force,  and 
the  victim  was  punched  in  the  face  and 
suffered  injuries  inflicted  by  defendant. 
Jenkins  v.  State,  995  So.  2d  839  (Miss.  Ct. 
App.  2008). 
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§  97-17-29.    Burglary;  breaking  inner  door  of  dwelling  by  one 
lawfully  in  house. 

JUDICIAL  DECISIONS 


2.  Other  burglary  statutes. 

Where  defendant  was  a  frequent  guest 
in  the  doctor's  home  and  the  evidence 
showed  that  the  suspect  broke  into  a 
locked  basement  in  the  doctor's  house  and 
stole  $6,000  in  currency,  defendant  was 
properly  indicted  for  burlgary  under  Miss. 
Code  Ann.  §  97-17-23;  a  burglary  is  com- 
mitted under  §  97-17-23  by  one  who  has 


permission  to  enter  the  dwelling,  and  once 
inside,  breaks  and  enters,  without  permis- 
sion, an  interior  door  with  intent  to  com- 
mit some  crime  and  the  fact  that  defen- 
dant could  have  been  prosecuted  under 
Miss.  Code  Ann.  §  97-17-29  did  not  mean 
that  a  prosecution  under  §  97-17-23  was 
illegal.  Sandefer  v.  State,  952  So.  2d  281 
(Miss.  Ct.  App.  2007). 


§  97-17-33.    Burglary;  breaking  and  entering  building  other 
than  dwelling;  railroad  car;  vessels;  automobiles. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Indictment. 

5.  — Variance  between  indictment  and 

proof 

6.  Evidence,  generally. 

7.  — Of  breaking  and  entering. 
7.5.  —Of  intent. 

8.  —Of  value. 

10.  — Of  possession  or  disposition  of  sto- 
len property. 
12.  — Of  prior  convictions  or  other  crimes. 

16.  Conviction. 

17.  Miscellaneous. 

1.  In  general. 

Fact  that  Miss.  Code  Ann.  §  97-17-33(2) 
and  Miss.  Code  Ann.  §  97-17-43(2)  pro- 
vide harsher  penalties  for  crimes  commit- 
ted in  places  of  worship  does  not  amount 
to  government  endorsement  of  religion; 
therefore,  they  do  not  violate  the  Estab- 
lishment Clause.  Dimaio  v.  State,  951  So. 
2d  581  (Miss.  Ct.  App.  2006). 

2.  Indictment. 

5.  — Variance   between  indictment 
and  proof. 

In  a  business  burglary  case,  the  indict- 
ment, despite  misspelling  the  name  of  the 
store  where  the  burglary  took  place,  was 
sufficient.  Cridiso  v.  State,  956  So.  2d  281 
(Miss.  Ct.  App.  2006),  writ  of  certiorari 
denied  by  957  So.  2d  1004,  2007  Miss. 
LEXIS  285  (Miss.  2007). 


6.  Evidence,  generally. 

In  addition  to  a  witness's  testimony  that 
she  saw  defendant  on  a  surveillance  video, 
defendant's  conviction  for  business  bur- 
glary, pursuant  to  Miss.  Code  Ann.  §  97- 
17-33(1),  was  supported  by  testimony 
from  the  police  officers  who  found  stolen 
stocking  caps  in  defendant's  pocket,  as 
well  as  testimony  from  two  eyewitnesses 
who  identified  defendant  once  he  was  ap- 
prehended. Smith  V.  State,  28  So.  3d  678 
(Miss.  Ct.  App.  2010). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  of  burglary  of  a  build- 
ing, given  that  (1)  the  jury  was  entitled  to 
believe  whomever's  story  it  found  most 
credible,  (2)  a  witness  testified  that  he  and 
defendant  agreed  that  the  witness  would 
steal  a  public  address  (PA)  system  for 
defendant  in  return  for  other  goods,  (3) 
defendant  drove  the  witness  to  the  office 
where  the  burglary  occurred  and  they 
later  returned  to  defendant's  house  with 
the  stolen  goods,  (4)  the  PA  was  eventually 
recovered  from  defendant's  mother's 
house,  and  (5)  the  witness's  version  of 
events  was  consistent  with  the  testimony 
of  a  deputy;  the  court  could  not  find  that 
allowing  defendant's  conviction  to  stand 
sanctioned  an  unconscionable  injustice. 
Thompson  v.  State,  995  So.  2d  831  (Miss. 
Ct.  App.  2008). 

Evidence  was  sufficient  to  sustain  a 
burglary  conviction  where  defendant  was 
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seen  near  the  burglarized  business  before- 
hand, the  keys  to  the  stolen  truck  were 
missing  from  the  business,  defendant  was 
in  possession  of  the  stolen  truck's  keys,  his 
explanation  for  his  possession  of  the  sto- 
len truck,  that  it  was  his  uncle's  truck, 
was  demonstrably  false  as  the  vehicle 
identification  number  clearly  showed  that 
the  truck  belonged  to  the  burglarized 
business,  and  the  inference  to  be  drawn 
from  defendant's  possession  of  the  stolen 
truck  was  strong  where  he  was  found  in 
possession  of  the  truck  only  six  days  after 
the  burglary  occurred,  the  license  plate 
had  been  replaced  by  a  stolen,  out-of- 
state,  license  plate,  he  gave  several 
aliases  when  confronted  by  the  police,  and 
his  explanation  for  possessing  the  truck 
was  demonstrably  false.  Presley  v.  State, 
994  So.  2d  191  (Miss.  Ct.  App.  2008),  writ 
of  certiorari  denied  by  998  So.  2d  1010, 
2008  Miss.  LEXIS  652  (Miss.  2008). 

Defendant's  motions  for  a  directed  ver- 
dict and  judgment  notwithstanding  the 
verdict  were  denied  in  a  case  alleging  the 
burglary  of  a  storehouse  because  the  evi- 
dence was  sufficient  for  the  conviction; 
police  identified  defendant  through  his 
mannerisms,  even  though  a  towel  was 
covering  his  face,  clothes  similar  to  the 
ones  worn  were  found  at  the  residence  of 
defendant's  girlfriend,  a  similar  towel  was 
found,  and  a  large  amount  of  cash  was 
discovered.  Jackson  v.  State,  943  So.  2d 
746  (Miss.  Ct.  App.  2006). 

Evidence  was  sufficient  to  sustain  a 
conviction  for  business  burglary  because 
defendant  was  found  in  the  proximity  of 
the  store  shortly  after  the  burglary  was 
discovered,  over  90  cartons  of  cigarettes 
were  found  in  defendant's  vehicle,  and  the 
cartons  matched  nearly  exactly  the  inven- 
tory taken  from  the  store.  Cridiso  v.  State, 
956  So.  2d  281  (Miss.  Ct.  App.  2006),  writ 
of  certiorari  denied  by  957  So.  2d  1004, 
2007  Miss.  LEXIS  285  (Miss.  2007). 

7.  — Of  breaking  and  entering. 

Reasonable,  fair-minded  jurors  could 
have  found  defendant  and  codefendant 
guilty  of  burglary  of  a  building  other  than 
a  dwelling  in  violation  of  Miss.  Code  Ann. 
§  97-17-33(1)  because  the  State  showed 
that  they  were  on  the  victim's  property 
without  his  permission;  defendant  admit- 
ted that  he  had  hidden  some  of  the  items 


he  had  taken  from  the  victim's  property, 
and  an  investigator  with  the  county  sher- 
iff's department,  who  had  interviewed  de- 
fendant and  codefendant,  testified  that  a 
photograph  showed  what  appeared  to  be 
defendant  opening  the  door  to  the  back 
porch  of  the  victim's  with  his  right  sleeve 
enclosing  his  hand  and  opined  that  defen- 
dant was  trjdng  not  to  leave  fingerprints. 
Brown  v.  State,  48  So.  3d  614  (Miss.  Ct. 
App.  2010). 

7.5.  —Of  intent. 

Trial  court  properly  denied  defendant's 
motion  for  a  directed  verdict  during  a  trial 
for  burglary  of  a  business,  in  violation  of 
Miss.  Code  Ann.  §  97-17-33(1),  because 
the  evidence  showed  that  defendant  en- 
tered a  meat  processing  business  with  the 
unlawful  intent  to  steal  meat;  even 
though  the  back  door  of  the  business  was 
left  open  during  deer  hunting  season  so 
that  customers  could  leave  their  field- 
dressed  deer  in  the  cooler,  defendant  en- 
tered with  a  purpose  outside  of  the  own- 
er's consent.  Fulgham  v.  State,  12  So.  3d 
558  (Miss.  Ct.  App.  2009). 

For  purposes  of  burglary  of  an  automo- 
bile, there  was  sufficient  evidence  for  the 
jury  to  properly  infer  that  defendant  had 
the  intent  to  steal  when  he  broke  into  and 
entered  the  automobile  in  question  be- 
cause the  evidence  showed  that:  (1)  after 
examining  the  passenger  side,  he  found 
nothing  to  his  liking;  (2)  he  proceeded  to 
the  driver's  side  to  continue  his  search;  (3) 
when  confronted  by  the  owner's  husband, 
the  defendant  neither  apologized  for  being 
inside  the  automobile,  nor  explained  that 
he  thought  it  belonged  to  someone  else; 
and  (4)  instead,  the  defendant  refused  to 
exit  and  informed  the  husband  that  he 
was  taking  the  automobile.  Riley  v.  State, 
11  So.  3d  751  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  dismissed  by  2009  Miss.  LEXIS 
301  (Miss.  June  25,  2009). 

8.  —Of  value. 

For  purposes  of  burglary  of  an  automo- 
bile, the  State  did  not  fail  to  present 
evidence  that  the  automobile  in  question 
contained  anything  of  value  because  the 
jury  could  have  reasonably  inferred  that 
the  automobile  contained  at  least  two 
seats,  a  steering  wheel,  a  gear  shift,  accel- 
eration and  brake  pedals,  and  other  items 
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necessary  for  operation  of  the  automobile. 
Riley  v.  State,  11  So.  3d  751  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  dismissed  by 
2009  Miss.  LEXIS  301  (Miss.  June  25, 
2009). 

10.  — Of  possession  or  disposition  of 
stolen  property. 

Trial  court  did  not  err  in  denying  defen- 
dant's motion  for  a  directed  verdict  be- 
cause the  evidence  was  sufficient  to  sup- 
port a  conviction  for  business  burglary,  in 
violation  of  Miss.  Code  Ann.  §  97-17- 
33(1);  the  State  presented  evidence  that 
fans  and  a  grill  found  in  defendant's  truck 
were  the  property  of  a  mental  health  cen- 
ter. McMillan  v.  State,  6  So.  3d  444  (Miss. 
Ct.  App.  2009). 

12.  — Of  prior  convictions  or  other 
crimes. 

Defendant's  conviction  for  burglary  in 
violation  of  Miss.  Code  Ann.  §  97-17-33(1) 
was  inappropriate  because  the  prosecutor 
impermissibly  used  defendant's  prior  con- 
viction for  attempted  grand  larceny  as 
evidence  of  defendant's  predisposition  to 
steal  to  prove  the  element  of  intent  of  the 
indicted  offense.  Using  the  evidence  for 
such  a  purpose  ran  afoul  of  the  prohibition 
on  the  use  of  predisposition  evidence 
found  in  Miss.  R.  Evid.  404(a).  Robinson  v. 
State,  42  So.  3d  598  (Miss.  Ct.  App.  2010). 

16.  Conviction. 

Where  the  evidence  showed  that  defen- 
dant approached  a  vehicle  and  looked  in- 
side before  approaching  a  second  vehicle, 
looking  inside,  breaking  its  window,  and 


fleeing  after  the  vehicle's  alarm  sounded, 
defendant  was  not  entitled  to  a  jury  in- 
struction on  the  defense  of  abandonment 
because  it  was  extremely  likely  that  de- 
fendant would  have  burglarized  the  sec- 
ond vehicle  if  its  car  alarm  had  not 
sounded.  Because  the  burglary  would 
have  been  completed  if  defendant  had  not 
been  interrupted  by  the  car  alarm,  the 
trial  judge  committed  no  error  in  refusing 
to  allow  the  abandonment  instruction,  as 
it  was  not  supported  by  the  evidence. 
Hawkins  v.  State,  11  So.  3d  123  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  by  12 
So.  3d  531,  2009  Miss.  LEXIS  285  (Miss. 
2009). 

Evidence  was  sufficient  to  convict  defen- 
dant of  attempted  burglary  of  an  automo- 
bile where  it  showed  that  defendant  ap- 
proached a  vehicle  and  looked  inside 
before  approaching  a  second  vehicle,  look- 
ing inside,  breaking  its  window,  and  flee- 
ing after  the  vehicle's  alarm  sounded. 
Hawkins  v.  State,  11  So.  3d  123  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  by  12 
So.  3d  531,  2009  Miss.  LEXIS  285  (Miss. 
2009). 

17.  Miscellaneous. 

Evidence  was  sufficient  to  sustain  a 
conviction  for  auto  burglary  because  de- 
fendant was  found  hiding  in  the  victim's 
vehicle  shortly  after  the  crime  with  no 
reasonable  explanation  for  being  there,  he 
was  lying  out  of  sight,  he  was  breathing 
hard  and  sweating,  and  a  police  officer 
had  seen  two  men  running  in  the  area. 
Quails  V.  State,  947  So.  2d  365  (Miss.  Ct. 
App.  2007). 


ATTORNEY  GENERAL  OPINIONS 


If  a  person  is  granted  bail  by  a  munici- 
pal court  on  a  charge  of  aggravated  as- 
sault and  while  out  on  bail  a  justice  court 
finds  probable  cause  that  the  person  has 
committed  commercial  burglary,  the  jus- 
tice court  should  revoke  bail  for  the  aggra- 


vated assault  charge  and  shall  order  the 
person  detained,  without  bail,  on  the  com- 
mercial burglary  charge,  pending  trial  on 
the  aggravated  assault  charge.  Turnage, 
June  26,  2006,  A.G.  Op.  06-0246. 
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§  97-17-41.    Grand  larceny;  second  or  subsequent  offense  of 
felonious  taking  of  motor  vehicle;  penalties. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Larceny. 

4.  Embezzlement. 

14.  Evidence. 

15.  — Sufficiency. 

16.  Inference  from  possession  of  stolen 

property. 

17.  Instructions,  generally. 

19.  — Circumstantial  evidence. 

24.  Sentence  and  punishment. 

1.  In  general. 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  grand  larceny, 
pursuant  to  Miss.  Code  Ann.  §  97-17- 
41(1),  because  the  jury  could  certainly 
infer  from  photographs  and  the  owner's 
testimony  that  the  vantaken  by  defendant 
was  worth  at  least  $  500.  Kirkwood  v. 
State,  53  So.  3d  7  (Miss.  Ct.  App.  2010), 
affirmed  in  part  by,  reversed  by,  remanded 
in  part  by  52  So.  3d  1184,  2011  Miss. 
LEXIS  36  (Miss.  2011). 

2.  Larceny. 

Where  an  employee  alleged  that  the 
employee  was  terminated  in  retaliation 
for  reporting  larceny  and  federal  income 
tax  evasion  regarding  tip  pool  distribution 
at  a  casino,  the  McArn  exception  to  the 
employment-at-will  doctrine  did  not  ap- 
ply, because  the  employee  did  not  demon- 
strate that  the  activities  the  employee 
complained  of  warranted  the  imposition  of 
criminal  penalties,  as  opposed  to  mere 
civil  penalties.  Kyle  v.  Circus  Circus  Miss., 
Inc.,  —  F.  Supp.  2d  — ,  2010  U.S.  Dist. 
LEXIS  59050  (N.D.  Miss.  June  15,  2010), 
affirmed  by  430  Fed.  Appx.  247,  2011  U.S. 
App.  LEXIS  8834,  32  I.E.R.  Cas.  (BNA) 
285  (5th  Cir.  Miss.  2011). 

4.  Embezzlement. 

State  failed  to  prove  the  elements  of 
embezzlement  in  violation  of  Miss.  Code 
Ann.  §  97-23-19  beyond  a  reasonable 
doubt  and  thus  the  trial  court  erred  in 
denying  defendant's  motion  for  a  directed 
verdict;  in  order  to  prove  embezzlement, 
the  State  had  to  provide  evidence  of  the 


following:  (1)  a  company  owned  the  car  in 
question,  (2)  the  car  was  lawfully  en- 
trusted to  defendant,  and  (3)  defendant 
wrongfully  converted  the  vehicle  to  his 
own  use,  and  while  the  State  established 
car  ownership  by  the  company  given  the 
vehicle  identification  number,  the  State 
did  not  prove  that  defendant  was  en- 
trusted with  the  vehicle,  given  that  (1) 
defendant  did  not  have  permission  to  take 
company  vehicle  off  the  lot  just  by  being 
an  employee  of  the  company,  (2)  the  car 
belonged  to  a  different  location  where  de- 
fendant was  never  employed,  and  (3)  de- 
fendant did  not  possess  a  valid  driver's 
license,  which  prohibited  him  from  law- 
fully driving  company  vehicles  as  part  of 
his  job.  At  best,  the  evidence  might  have 
shown  the  actual  theft  of  property,  but  it 
did  not  prove  embezzlement,  and  the 
court  reversed  and  rendered.  Luckett  v. 
State,  989  So.  2d  995  (Miss.  Ct.  App. 
2008). 

14.  Evidence. 

In  a  case  where  defendant  was  con- 
victed of  several  crimes  relating  to  the 
arson  and  burglary  of  a  residence,  his 
double  jeopardy  rights  were  not  violated 
due  to  the  fact  that  some  of  the  elements 
of  the  crimes  overlapped;  each  of  the 
crimes  involved  required  proof  of  an  addi- 
tional fact  that  the  other  did  not. 
McCollins  V  State,  952  So.  2d  305  (Miss. 
Ct.  App.  2007). 

15.  — Sufficiency. 

Defendant's  conviction  for  grand  lar- 
ceny was  appropriate  because  an  eyewit- 
ness testified  that  he  had  seen  defendant 
remove  the  bag  of  tools  from  the  victim's 
trunk  and  carry  them  away;  another  eye- 
witness picked  defendant  out  of  a  photo 
line  up  with  no  hesitation;  two  officers 
testified  that  defendant  was  carrying  the 
black  and  gold  bag  of  tools  when  ap- 
proached on  the  street;  and  the  evidence 
was  sufficient  for  a  reasonable  juror  to 
have  found  that  the  value  of  the  stolen 
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tools  was  more  than  $500.  Gunn  v.  State, 
56  So.  3d  568  (Miss.  2011). 

Defendant's  conviction  for  grand  lar- 
ceny in  violation  of  Miss.  Code  Ann.  §  97- 
17-41(l)(a)  was  appropriate  because  one 
of  the  victims  testified  that  one  seven- 
piece  socket  set  cost  $150.  Based  on  the 
victim's  testimony  regarding  the  rest  of 
the  stolen  items,  a  jury  could  have  reason- 
ably inferred  that  the  rest  of  the  tools  had 
a  fair  market  value  greater  than  $  100,  for 
a  total  over  $  250.  Williams  v  State,  994 
So.  2d  821  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  998  So.  2d  1010,  2008 
Miss.  LEXIS  642  (Miss.  2008). 

Evidence  was  suflScient  to  support  a 
grand  larceny  conviction  where  defendant 
was  found  in  possession  of  the  truck  only 
six  days  after  it  was  stolen  without  a 
credible  explanation  as  to  why  he  had 
possession,  and  he  was  seen  several  hun- 
dred yards  away  from  the  business  where 
the  truck  was  kept  the  night  before  it  was 
taken.  Presley  v.  State,  994  So.  2d  191 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  998  So.  2d  1010,  2008  Miss. 
LEXIS  652  (Miss.  2008). 

In  a  grand  larceny  case,  the  evidence 
was  legally  sufficient  to  support  a  convic- 
tion based  on  the  testimony  of  the  wit- 
nesses that  defendant  was  the  person  that 
stole  property  and  ran  from  police;  more- 
over, defendant  was  near  the  abandoned 
stolen  property  with  fresh  mud  on  his 
shoes  and  no  credentials  to  be  where  he 
was.  Easterhng  v.  State,  963  So.  2d  49 
(Miss.  Ct.  App.  2007). 

16.  Inference  from  possession  of  sto- 
len property. 

Evidence  that  defendant  possessed 
fruits  of  a  burglary  on  the  same  day  it 
occurred,  and  concealed  the  true  origin  of 


one  of  the  stolen  items,  was  sufficient  to 
support  his  conviction  of  grand  larceny  in 
violation  of  Miss.  Code  Ann.  §  97-17- 
41(1).  Taylor  v.  State,  110  So.  3d  776 
(Miss.  2013). 

17.  Instructions,  generally. 

19.  — Circumstantial  evidence. 

Defendant  was  entitled  to  a  circumstan- 
tial evidence  instruction  on  charges  of 
house  burglary  and  grand  larceny.  Defen- 
dant's testimony  that  he  tried  to  persuade 
friends  not  to  commit  the  burglary  and  an 
officer's  testimony  that  defendant  was 
driving  a  stolen  van  in  which  stolen  items 
were  found  was  circumstantial,  and  no 
eyewitnesses  were  presented.  Kirkwood  v. 
State,  52  So.  3d  1184  (Miss.  2011). 

24.  Sentence  and  punishment. 

In  a  case  in  which  defendant  had  been 
sentenced  to  10  years  of  imprisonment  as 
a  habitual  offender  after  violating  Miss. 
Code  Ann.  §  97-23-93,  defendant  unsuc- 
cessfully argued  that  her  sentence  was 
unconstitutional  as  it  exceeded  the  maxi- 
mum sentence  allowed  by  law.  As  she  was 
a  habitual  offender,  the  circuit  court  was 
required  under  Miss.  Code  Ann.  §  99- 
19-81  to  impose  the  maximum  sentence 
for  grand  larceny,  which,  under  Miss. 
Code  Ann.  §  97-17-41,  was  10  years  and  a 
fine  of  $  10,000.  Williams  v.  State,  24  So. 
3d  360  (Miss.  Ct.  App.  2009). 

Trial  court  did  not  err  by  imposing  sen- 
tences of  five  years  for  conspiracy,  25 
years  for  burglary  of  a  dwelling,  five  years 
for  grand  larceny,  and  20  years  for  first 
degree  arson,  as  these  were  all  the  maxi- 
mum sentences  allowed  for  these  crimes. 
McCollins  V.  State,  952  So.  2d  305  (Miss. 
Ct.  App.  2007). 


§  97-17-42.    Taking  possession  of  or  taking  away  a  motor  ve- 
hicle, 

(1)  Any  person  who  shall,  willfully  and  without  authority,  take  possession 
of  or  take  away  a  motor  vehicle  of  any  value  belonging  to  another,  with  intent 
to  either  permanently  or  temporarily  convert  it  or  to  permanently  or  tempo- 
rarily deprive  the  owner  of  possession  or  ownership,  and  any  person  who 
knowingly  shall  aid  and  abet  in  the  taking  possession  or  taking  away  of  the 
motor  vehicle,  shall  be  guilty  of  a  felony  and  shall  be  punished  by  commitment 
to  the  Department  of  Corrections  for  not  more  than  ten  (10)  years. 
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(2)  Any  person  convicted  under  this  section  who  causes  damage  to  any 
motor  vehicle  shall  be  ordered  by  the  court  to  pay  restitution  to  the  owner  or 
owners  of  the  motor  vehicle  or  vehicles  damaged. 

(3)  This  section  shall  not  apply  to  the  enforcement  of  a  security  interest  in 
a  motor  vehicle. 

(4)  Any  person  who  shall  be  convicted  for  a  second  or  subsequent  offense 
under  this  section  shall  be  imprisoned  in  the  Penitentiary  for  a  term  not 
exceeding  fifteen  (15)  years  or  shall  be  fined  not  more  than  Ten  Thousand 
Dollars  ($10,000.00),  or  both. 

SOURCES:  Laws,  1996,  ch.  544,  §  1;  Laws,  2003,  ch.  499,  §  2;  Laws,  2007,  ch.  464, 
§  1,  eff  from  and  after  July  1,  2007. 

Amendment  Notes  —  The  2007  amendment,  in  (1),  inserted  "of  any  value,"  "with 
intent . . .  ownership"  and  "of  the  motor  vehicle,"  and  substituted  "ten  (10)  years"  for  "five 
(5)  years";  added  "or  vehicles  damaged"  at  the  end  of  (2);  in  (4),  substituted  "under  this 
section"  for  "of  taking  and  carr3ring  away,  feloniously,  a  motor  vehicle  which  is  the 
personal  property  of  another,  of  any  value,  shall  be  guilty  of  grand  larceny,  and"  and 
"fifteen  (15)  years"  for  "ten  (10)  years";  and  made  minor  stylistic  changes. 

JUDICIAL  DECISIONS 


2.  Sufficiency  of  evidence. 

3.  Defense  of  necessity. 

2.  Sufficiency  of  evidence. 

Defendant's  convictions  for  house  bur- 
glary, aggravated  assault,  armed  robbery, 
and  auto  theft  were  proper  because  the 
evidence  was  sufficient.  In  part,  defendant 
severely  beat  the  victim,  demanded  that 
she  give  him  her  purse,  and  then  took  her 
purse,  a  gun,  and  a  set  of  keys  to  the 
victim's  vehicle.  The  victim  later  identi- 
fied defendant,  based  upon  her  own  inde- 
pendent recollection,  in  a  photographic 
lineup.  Brunner  v.  State,  37  So.  3d  645 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  36  So.  3d  455,  2010  Miss.  LEXIS 
323  (Miss.  2010). 

Circuit  court  properly  denied  defen- 
dant's motion  for  a  new  trial  based  on 
defendant's  argument  that  the  guilty  ver- 
dicts were  based  on  insufficient  evidence 
and/or  were  contrary  to  law  or  the  weight 
of  the  evidence  because:  (1)  allowing  the 
conviction  for  convicted-felon-in-posses- 
sion-of-firearm  charge  in  violation  of  Miss. 
Code  Ann.  §  97-37-5(1)  (Rev  2006)  to 
stand  would  not  have  been  prejudicial  to 
defendant  since  all  of  the  evidence  pointed 
to  defendant,  a  prior  convicted  felon,  being 
in  possession  of  a  firearm  while  not  under 


duress,  a  conclusion  that  could  have  been 
reached  by  any  rational  juror;  and  (2) 
since  there  was  conflicting  testimony  in 
the  case,  reasonable  and  fairminded  ju- 
rors in  the  exercise  of  impartial  judgment 
could  have  reached  different  conclusions 
as  to  the  verdict,  thus  resulting  in  the 
appellate  court's  finding  that  there  was 
legally  sufficient  evidence  to  convict  de- 
fendant of  motor-vehicle  theft  Miss.  Code 
Ann.  §  97-17-42(1)  (Rev  2006).  Davis  v 
State,  18  So.  3d  842  (Miss.  2009). 

Defendant's  conviction  for  motor  vehicle 
theft  was  appropriate  because  the  testi- 
mony placed  defendant  in  the  stolen  ve- 
hicle during  the  dealership's  summer  sale 
and  established  that  he  drove  the  vehicle 
off  of  the  auto  lot  without  the  authority  to 
do  so;  although  defendant  claimed  that  he 
was  given  permission  to  use  the  vehicle 
and  his  testimony  was  corroborated  by  a 
witness,  the  jury  was  the  final  judge  of 
witness  credibility.  Carter  v.  State,  963  So. 
2d  33  (Miss.  Ct.  App.  2007). 

In  a  case  in  which  defendant  and  two 
accomplices  had  taken  four  school  buses 
for  the  purpose  of  playing  demolition 
derby,  defendant's  argument  failed  on  ap- 
peal that  insufficient  evidence  supported 
his  conviction  on  two  counts  of  taking  a 
motor  vehicle  because  the  state  failed  to 
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identify  with  sufficient  specificity  the 
buses  involved  in  the  incident;  the  state 
proved  that  the  buses  belonged  to  a  school 
district  through  the  testimony  of  the  in- 
vestigating officer  and  through  photo- 
graphs of  the  buses.  Hendrix  v.  State,  957 
So.  2d  1023  (Miss.  Ct.  App.  2007). 

3.  Defense  of  necessity. 

Defense  of  necessity  to  the  charge  of  the 
motor  vehicle  theft  was  supported  by  the 
evidence  and  was  not  mentioned  any- 
where else  in  the  jury  instructions,  and 
because  it  was  not  addressed  in  jury  in- 


structions, defendant  suffered  an  injustice 
since  the  denial  of  that  instruction  pre- 
vented defendant's  proof-grounded  theory 
of  the  case  from  being  presented.  There- 
fore, the  failure  of  the  trial  judge  to  in- 
struct the  jury  on  the  defense  of  necessity 
was  not  harmless  error  and  could  have 
been  the  difference  between  defendant 
being  found  guilty  of  motor-vehicle  theft 
in  violation  of  Miss.  Code  Ann.  §  97-17- 
42(1)  (Rev.  2006),  or  not,  and  thus  denied 
defendant  his  right  to  a  fair  trial.  Davis  v. 
State,  18  So.  3d  842  (Miss.  2009). 


§  97-17-43.    Petit  larceny  defined;  penalty. 

JUDICIAL  DECISIONS 

1,  In  general.  to  government  endorsement  of  religion; 

Fact  that  Miss.  Code  Ann.  §  97-17-33(2)     therefore,  they  do  not  violate  the  Estab- 
and  Miss.  Code  Ann.  §  97-17-43(2)  pro-    Hshment  Clause.  Dimaio  v.  State,  951  So. 
vide  harsher  penalties  for  crimes  commit-     2d  581  (Miss.  Ct.  App.  2006). 
ted  in  places  of  worship  does  not  amount 

§  97-17-53.  Larceny;  knowing  and  willful  stealing  or  carrying 
away  of  livestock;  obtaining  livestock  by  means  of  fraudu- 
lent conduct;  prima  facie  evidence  of  fraudulent  conduct; 
restitution. 

(1)  (a)  If  any  person  shall  knowingly,  willfully  and  feloniously  take,  steal 
and  carry  away  livestock  of  any  value  belonging  to  another  without  the 
consent  of  the  owner,  he  is  guilty  of  larceny  and  punishable  pursuant  to 
Section  97-17-41  or  97-17-43  depending  on  the  gravity  of  the  offense.  The 
total  value  of  the  livestock  obtained  from  the  individual  owner  or  merchant 
shall  be  aggregated  in  determining  the  gravity  of  the  offense. 

(b)  If  any  person  obtains  livestock  belonging  to  another  by  means  of  any 
fraudulent  conduct,  practice  or  representation,  he  is  guilty  of  fraud  and 
punishable  pursuant  to  Section  97-19-39.  The  total  value  of  the  livestock 
obtained  from  the  individual  owner  or  merchant  shall  be  aggregated  in 
determining  the  gravity  of  the  offense. 

(c)  Obtaining  livestock  from  a  commission  merchant  or  livestock  owner 
by  representing  that  prompt  payment  will  be  made  pursuant  to  Section  409 
of  the  Packers  and  Stockyards  Act,  7  USCS  Section  228b,  and  failing  to  make 
prompt  payment  in  accordance  therewith,  shall  constitute  prima  facia 
evidence  of  fraudulent  conduct,  practices  or  representation. 

(2)  In  addition  to  any  such  fine  or  imprisonment  which  may  be  imposed, 
the  court  shall  order  that  restitution  be  made  to  the  owner  of  any  such  stolen 
livestock.  The  measure  for  restitution  in  money  shall  be  the  amount  of  the 
actual  financial  loss  to  the  owner  of  the  livestock,  including  any  loss  of  income, 
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any  court  costs  and  attorney's  fees  incurred  by  the  owner  to  recover  the  stolen 
Hvestock,  the  current  replacement  value  of  the  stolen  livestock  if  the  livestock 
is  not  recovered,  and  any  other  costs  incurred  by  the  owner  as  a  result  of 
actions  in  violation  of  subsection  (1)  of  this  section. 

(3)  For  purposes  of  this  section,  the  term  "livestock"  means  horses,  cattle, 
swine,  sheep  and  other  domestic  animals  produced  for  profit. 

SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  1(19);  1857,  ch.  64,  art.  191; 
1871,  §  2653;  1880,  §  2902;  1892,  §  1174;  1906,  §  1252;  Hemingway's  1917, 
§  982;  1930,  §  1010;  1942,  §  2242;  Laws,  1896,  ch.  85;  Laws,  1940,  ch.  238; 
Laws,  1966,  ch.  360,  §  1;  Laws,  1971,  ch.  491,  §  1;  Laws,  1981,  ch.  385,  §  1; 
Laws,  1993,  ch.  438,  §  1;  Laws,  2013,  ch.  458,  §  1,  eff  from  and  after  July  1, 
2013. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  typographical  error  in  a  statutory  reference  in  the  first  sentence  of  (1).  The 
reference  to  "Section  97-17-41  or  97-19-43"  was  changed  to  "Section  97-17-41  or 
97-17-43."  The  Joint  Committee  ratified  the  correction  at  its  August  1,  2013,  meeting. 

Amendment  Notes  —  The  2013  amendment  rewrote  (l)(a)  to  revise  the  crime  of 
theft  of  livestock  to  include  the  knowing  and  willful  stealing  or  carrjdng  away  of 
livestock  as  larceny;  added  (l)(b)  and  (c);  and  made  a  minor  stylistic  change. 

§  97-17-59.    Larceny;  stealing  timber;  restitution. 

Cross  References  —  Statute  of  limitations  for  larceny  of  timber,  see  §  99-1-5 

JUDICLU.  DECISIONS 


2.  Evidence  held  sufficient. 

3.  Intent. 

2.  Evidence  held  sufficient. 

Defendant's  indictment  for  violating 
Miss.  Code  Ann.  §  97-17-59(2)  was  not 
fatally  defective  because  the  use  of  the 
term  "harvest"  in  the  indictment  was  an 
adequate  replacement  for  the  term  "car- 
ried away"  Pollard  v  State,  932  So.  2d  82 
(Miss.  Ct.  App.  2006). 

There  was  no  substantial  doubt  as  to 
which  statute  applied  to  defendant's  case, 
Miss.  Code  Ann.  §  97-17-59(2)  or  Miss. 
Code  Ann.  §  97-17-81,  because  the  inclu- 
sion in  defendant's  indictment  of  the 
phrase  "wilfully,  unlawfully,  and  feloni- 
ously," and  the  inclusion  of  the  value  of  the 
stolen  timber,  $1,226,  made  it  apparent 
that  defendant  was  charged  pursuant  to 


the  felony  statute;  the  indictment  also 
alleged  a  "felonious"  intent  on  defendant's 
part.  Pollard  v  State,  932  So.  2d  82  (Miss. 
Ct.  App.  2006). 

3.  Intent. 

Defendant's  conviction  of  larceny  of  tim- 
ber under  Miss.  Code  Ann.  §  97-17-59(2) 
was  reversed  because  use  of  the  word  "or" 
instead  of  "and"  in  jury  instruction  al- 
lowed him  to  be  convicted  upon  proof  that 
he  merely  cut  the  property  owner's  timber 
or  authorized  his  employees  to  cut  her 
timber;  such  a  showing  alone  would  be 
insufficient  to  sustain  a  conviction  of  tim- 
ber larceny,  as  the  instruction  did  not 
account  for  other  elements  of  the  crime, 
such  as  intent.  Pollard  v  State,  932  So.  2d 
82  (Miss.  Ct.  App.  2006). 
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§  97-17-61.    Larceny;  taking  and  carrying  away  certain  ani- 
mals or  motor  vehicles  not  amounting  to  larceny. 

JUDICIAL  DECISIONS 


1.  In  general. 

Court  erred  in  awarding  summary  judg- 
ment to  a  car  dealership  in  plaintiff's  suit 
for  malicious  prosecution  because  a  jury 
could  have  reasonably  found  that  there 
was  no  probable  cause  for  the  dealership's 
initiation  of  a  criminal  charge  for  unau- 


thorized use  of  a  motor  vehicle;  notwith- 
standing an  agreement  whereby  plaintiff 
was  to  return  a  vehicle  if  she  could  not 
obtain  financing,  the  vehicle  at  issue  was 
nevertheless  placed  in  her  possession  by 
the  dealership.  George  v.  W.W.D.  Autos., 
Inc.,  937  So.  2d  958  (Miss.  Ct.  App.  2006). 


§  97-17-62.    Larceny;  theft  of  rental  property. 

(1)  (a)  It  is  unlav^ful  to  obtain  custody  of  personal  property  or  equipment 
by  trick,  deceit,  fraud  or  willful  false  representation  with  intent  to  defraud 
the  owner  or  any  person  in  lawful  possession  of  the  personal  property  or 
equipment. 

(b)  It  is  unlawful  to  hire  or  lease  personal  property  or  equipment  from 
any  person  who  is  in  lawful  possession  of  the  personal  property  or  equipment 
with  intent  to  defraud  that  person  of  the  rental  due  under  the  rental 
agreement. 

(c)  It  is  unlawful  to  abandon  or  willfully  refuse  to  redeliver  personal 
property  as  required  under  a  rental  agreement  without  the  consent  of  the 
lessor  or  the  lessor's  agent  with  intent  to  defraud  the  lessor  or  the  lessor's 
agent. 

(d)  A  person  who  violates  this  subsection  (1)  shall  be  guilty  of  a 
misdemeanor,  punishable  as  provided  in  Section  97-17-43,  unless  the  value 
of  the  personal  property  or  equipment  is  of  a  value  of  Five  Hundred  Dollars 
($500.00)  or  more;  in  that  event  the  violation  constitutes  a  felony,  punishable 
as  provided  in  Section  97-17-41. 

(2)  (a)  In  prosecutions  under  this  section,  the  following  acts  are  prima 
facie  evidence  of  fraudulent  intent:  obtaining  the  property  or  equipment 
under  false  pretenses;  absconding  without  payment;  or  removing  or  attempt- 
ing to  remove  the  property  or  equipment  from  the  county  without  the 
express  written  consent  of  the  lessor  or  the  lessor's  agent. 

(b)  Demand  for  return  of  overdue  property  or  equipment  and  for 
payment  of  amounts  due  may  be  made  personally,  by  hand  delivery,  or  by 
certified  mail,  return  receipt  requested,  to  the  lessee's  address  shown  in  the 
rental  contract. 

(c)  In  a  prosecution  under  subsection  (l)(c): 

(i)  Failure  to  redeliver  the  property  or  equipment  within  five  (5)  days 
after  hand  delivery  to  or  return  receipt  from  the  lessee  is  prima  facie 
evidence  of  fraudulent  intent.  Notice  that  is  returned  undelivered  after 
mailing  to  the  address  given  by  the  lessee  at  the  time  of  rental  shall  be 
deemed  equivalent  to  return  receipt  from  the  lessee. 
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(ii)  Failure  to  pay  any  amount  due  which  is  incurred  as  the  result  of 
the  failure  to  redeliver  property  after  the  rental  period  expires  is  prima 
facie  evidence  of  fraudulent  intent.  Amounts  due  include  unpaid  rental  for 
the  time  period  during  which  the  property  or  equipment  was  not  returned, 
and  include  the  lesser  of  the  cost  of  repairing  or  replacing  the  property  or 
equipment,  as  necessary,  if  it  has  been  damaged  or  not  returned. 

SOURCES:  Laws,  2007,  ch.  489,  §  1,  eff  from  and  after  July  1,  2007. 

Cross  References  —  Grand  larceny  defined,  penalties,  see  §  97-17-43. 
Petit  larceny  defined,  penalties,  see  §  97-17-43. 
Larceny  under  lease  or  rental  agreement,  see  §  97-17-64. 

§  97-17-65.  Looting. 

ATTORNEY  GENERAL  OPINIONS 

The  term  "normal  security"  is  defined  Since  one  convicted  of  the  crime  of  loot- 
according  to  its  common  and  ordinary  ing  may  or  may  not  have  taken  property, 
acceptation  and  meaning.  It  would  remain  looting  does  not  necessarily  constitute 
a  fact  question  in  each  case  as  to  what  the  theft  and  is  not  a  disenfranchising  crime, 
meaning  of  normal  security  might  in-  Loftin,  Sept.  6,  2006,  A.G.  Op.  06-0386. 
elude.  Dunagan,  Apr  6,  2006,  A.G.  Op. 
06-0031. 

§  97-17-67.    Malicious  mischief. 

(1)  Every  person  who  shall  maliciously  or  mischievously  destroy,  disfig- 
ure, or  injure,  or  cause  to  be  destroyed,  disfigured,  or  injured,  any  property  of 
another,  either  real  or  personal,  shall  be  guilty  of  malicious  mischief 

(2)  If  the  value  of  the  property  destroyed,  disfigured  or  injured  is  Five 
Hundred  Dollars  ($500.00)  or  less,  it  shall  be  a  misdemeanor  punishable  by  a 
fine  of  not  more  than  One  Thousand  Dollars  ($1,000.00)  or  imprisonment  not 
exceeding  twelve  (12)  months  in  the  county  jail,  or  both. 

(3)  If  the  value  of  the  property  destroyed,  disfigured  or  injured  is  in  excess 
of  Five  Hundred  Dollars  ($500.00),  it  shall  be  a  felony  punishable  by  a  fine  not 
exceeding  Ten  Thousand  Dollars  ($10,000.00)  or  imprisonment  in  the  Peniten- 
tiary not  exceeding  five  (5)  years,  or  both. 

(4)  In  all  cases  restitution  to  the  victim  for  all  damages  shall  be  ordered. 
The  value  of  property  destroyed,  disfigured  or  injured  by  the  same  party  as 
part  of  a  common  crime  against  the  same  or  multiple  victims  may  be 
aggregated  together  and  if  the  value  exceeds  One  Thousand  Dollars 
($1,000.00),  shall  be  a  felony. 

(5)  For  purposes  of  this  statute,  value  shall  be  the  cost  of  repair  or 
replacement  of  the  property  damaged  or  destroyed. 

(6)  Anyone  who  by  any  word,  deed  or  act  directly  or  indirectly  urges,  aids, 
abets,  suggests  or  otherwise  instills  in  the  mind  of  another  the  will  to  so  act 
shall  be  considered  a  principal  in  the  commission  of  said  crime  and  shall  be 
punished  in  the  same  manner. 
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SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  7(2);  1857,  ch.  64,  art.  202; 
1871,  §  2709;  1880,  §  2919;  1892,  §  1209;  1906,  §  1287;  Hemingway's  1917, 
§  1019;  1930,  §  1049;  1942,  §  2281;  Laws,  1962,  eh.  319;  Laws,  1968,  ch.  357, 
§  1;  Laws,  2003,  ch.  434,  §  1;  Laws,  2009,  ch.  379,  §  2,  eff  from  and  after  July 
1,  2009. 

Amendment  Notes  —  The  2009  amendment  substituted  "common  crime  against  the 
same  or  multiple  victims"  for  "common  crime  against  multiple  victims"  in  (4). 

§  97-17-68.  Coin  operated  devices;  description  of  offenses  and 
imposition  of  penalties;  prosecution  under  this  section  does 
not  bar  prosecution  or  punishment  under  other  statutes. 

(1)  It  shall  be  unlawful  for  any  person:  (a)  to  willfully  open,  enter,  remove, 
break  into  or  tamper  with  any  parking  meter,  coin  telephone  or  other 
coin-operated  vending  machine  dispensing  goods  or  services  with  the  intent  to 
commit  a  larceny  therefrom;  (b)  to  possess  a  key  or  device  designed  and 
intended  by  him  to  aid  in  the  commission  of  larceny  from  any  parking  meter, 
coin  telephone  or  other  coin-operated  vending  machine  dispensing  goods  or 
services;  (c)  to  possess  a  drawing,  print  or  mold  of  a  key  or  device  designed  and 
intended  by  him  to  aid  in  the  commission  of  larceny  from  any  parking  meter, 
coin  telephone  or  other  coin-operated  vending  machine  dispensing  goods  or 
services;  or  (d)  to  break  into  or  enter  any  parking  meter,  coin  telephone  or  other 
coin-operated  vending  machine  dispensing  goods  or  services  with  the  intent  to 
steal  therefrom. 

(2)  Any  person  who  violates  any  provision  of  this  section  shall  be  punished 
upon  the  first  conviction  by  imprisonment  in  the  county  jail  or  sentenced  to 
hard  labor  for  the  county  for  a  period  of  not  more  than  thirty  (30)  days,  or  by 
a  fine  of  not  more  than  Two  Hundred  Dollars  ($200.00),  or  by  both  such  fine 
and  imprisonment.  Upon  any  subsequent  conviction,  such  person  shall  be 
punished  by  imprisonment  in  the  county  jail  for  a  period  of  not  less  than  six  (6) 
months  nor  more  than  one  (1)  year,  or  by  a  fine  of  not  more  than  Five  Hundred 
Dollars  ($500.00),  or  by  both  such  fine  and  imprisonment. 

(3)  The  fact  that  a  person  may  be  subject  to  prosecution  under  this  section 
shall  not  bar  his  prosecution  or  punishment  under  Section  97-17-67  relating  to 
malicious  mischief,  under  the  statutes  relating  to  larceny,  or  under  any  other 
statute  or  ordinance  to  the  extent  that  such  would  otherwise  be  permitted  in 
the  absence  of  this  section. 

SOURCES:  Laws,  1974,  ch.  356,  §§  1,  2;  Laws,  2009,  ch.  379,  §  1,  eff  from  and 
after  July  1,  2009. 

Amendment  Notes  —  The  2009  amendment  substituted  "break  into  or  tamper  with 
any  parking  meter"  for  "break  into,  tamper  with  or  damage  any  parking  meter"  in  (1); 
and  added  (3). 
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§  97-17-70.  Receiving  stolen  property;  dual  charges  of  both 
stealing  and  receiving  same  property  not  to  be  brought 
against  single  defendant  in  same  jurisdiction;  penalties. 

(1)  A  person  commits  the  crime  of  receiving  stolen  property  if  he  inten- 
tionally possesses,  receives,  retains  or  disposes  of  stolen  property  knowing  that 
it  has  been  stolen  or  having  reasonable  grounds  to  believe  it  has  been  stolen, 
unless  the  property  is  possessed,  received,  retained  or  disposed  of  with  intent 
to  restore  it  to  the  owner. 

(2)  The  fact  that  the  person  who  stole  the  property  has  not  been  convicted, 
apprehended  or  identified  is  not  a  defense  to  a  charge  of  receiving  stolen 
property. 

(3)  (a)  Evidence  that  the  person  charged  under  this  section  stole  the 
property  that  is  the  subject  of  the  charge  of  receiving  stolen  property  is  not 
a  defense  to  a  charge  under  this  section;  however,  dual  charges  of  both 
stealing  and  receiving  the  same  property  shall  not  be  brought  against  a 
single  defendant  in  a  single  jurisdiction. 

(b)  Proof  that  a  defendant  stole  the  property  that  is  the  subject  of  a 
charge  under  this  section  shall  be  prima  facie  evidence  that  the  defendant 
had  knowledge  that  the  property  was  stolen. 

(4)  Any  person  who  shall  be  convicted  of  receiving  stolen  property  which 
exceeds  Five  Hundred  Dollars  ($500.00)  in  value  shall  be  committed  to  the 
custody  of  the  State  Department  of  Corrections  for  a  term  not  exceeding  ten 
(10)  years  or  by  a  fine  of  not  more  than  Ten  Thousand  Dollars  ($10,000.00),  or 
both. 

(5)  Any  person  who  shall  be  convicted  of  receiving  stolen  property  which 
does  not  exceed  Five  Hundred  Dollars  ($500.00)  in  value  shall  be  punished  by 
imprisonment  for  not  more  than  six  (6)  months  or  by  a  fine  of  not  more  than 
One  Thousand  Dollars  ($1,000.00),  or  both. 

SOURCES:  Laws,  1993,  ch.  359,  §  1;  Laws,  2003,  ch.  499,  §  4;  Laws,  2005,  ch.  511, 
§  1;  Laws,  2007,  ch.  437,  §  1,  eff  from  and  after  July  1,  2007. 

Amendment  Notes  —  The  2007  amendment  added  (3)  and  redesignated  former  (3) 
and  (4)  as  present  (4)  and  (5). 


JUDICLU.  DECISIONS 


I.  UNDER  CURRENT  LAW. 


I.  UNDER  CURRENT  LAW. 


1.  In  general. 

2.  Evidence. 

3.  Sufficiency  of  evidence. 

4.  Instructions. 


Jury  instruction  on  receiving  stolen 
property  in  a  case  relating  to  burglary  and 
larceny  of  a  church  was  properly  denied 
because  no  reasonable  juror  could  have 
found  defendant  guilty  of  this  offense  due 
to  defendant's  admission,  a  co-defendant's 


1.  In  general. 


II.  UNDER  FORMER  §  97-17-69, 


19.  Indictment. 
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testimony,  and  the  items  found  in  defen- 
dant's home  during  the  execution  of  a 
search  warrant.  Dimaio  v.  State,  951  So. 
2d  581  (Miss.  Ct.  App.  2006). 

2.  Evidence. 

Certificate  of  title  and  a  bill  of  sale  that 
were  produced  to  the  State  during  discov- 
ery were  admissible  into  evidence  because 
they  were  relevant  under  Miss.  R.  Evid. 
401,  as  a  reasonable  juror  could  conclude 
that,  because  defendant  produced  the 
fraudulent  documents  during  discovery, 
he  knew  the  vehicle  was  stolen.  In  addi- 
tion, to  authentic  the  documents,  the 
State  had  only  to  show  that  the  docu- 
ments were  what  the  State  claimed  them 
to  be,  and  defendant  offered  no  objection 
to  their  authenticity.  Hayden  v.  State,  972 
So.  2d  525  (Miss.  2007). 

3.  Sufficiency  of  evidence. 

Defendant  contended  that  the  evidence 
showed  that  he  stole  the  motorcycle  and 
trailer  and  thus  the  evidence  was  insuffi- 
cient to  sustain  his  conviction  of  receiving 
stolen  property  under  Miss.  Code  Ann. 
§  97-17-70;  however,  if  the  statute  no  lon- 
ger required  that  there  be  evidence  that 
someone  else  stole  the  property,  then  ob- 
viously the  issue  had  no  merit.  Ezell  v. 
State,  956  So.  2d  315  (Miss.  Ct.  App. 
2006). 

Evidence  was  sufficient  to  enable  a  rea- 
sonable juror  to  conclude  that  defendant 
knew  or  reasonably  should  have  known 
that  the  motorcycle  and  trailer  were  sto- 
len property  because,  inter  alia:  (1)  on 
February  14,  2004,  the  owners  told  him 
that  their  motorcycle  and  trailer  had  been 
stolen;  and  (2)  defendant  had  been  to  the 
owners'  house  and  from  where  he  was 
standing  in  their  driveway  could  see  the 
motorcycle  and  trailer,  so  he  was  familiar 
with  them;  thus,  the  evidence  was  suffi- 
cient to  sustain  defendant's  conviction  for 
receipt  of  stolen  property.  Ezell  v.  State, 
956  So.  2d  315  (Miss.  Ct.  App.  2006). 

Although  the  sole  evidence  of  the  value 
of  the  stolen  motorcycle  and  trailer  was 
their  original  purchase  prices,  which 
were,  respectively,  $5,600  in  2000  and 
$500  plus  a  trailer  in  trade,  a  reasonable 
jury  could  have  inferred  that  the  motor- 
cycle and  trailer  had  market  values  in 
excess  of  $500  at  the  times  of  their  know- 


ing possession  by  defendant;  thus,  the 
evidence  was  sufficient  to  sustain  defen- 
dant's conviction  of  two  counts  of  receiving 
stolen  property  valued  in  excess  of  $500. 
Ezell  V.  State,  956  So.  2d  315  (Miss.  Ct. 
App.  2006). 

Sufficient  evidence  supported  defen- 
dant's conviction  for  receiving  stolen  prop- 
erty, a  truck,  in  violation  of  Miss.  Code 
Ann.  §  97-17-70(1)  as  defendant  bought 
the  $35,000  truck  for  $12,000,  was  not 
given  any  paperwork,  bill  of  sale  or  title, 
and  did  not  purchase  a  tag  or  insurance 
for  the  truck.  Long  v.  State,  933  So.  2d 
1056  (Miss.  Ct.  App.  2006). 

4.  Instructions. 

Trial  judge  did  not  err  in  denying  defen- 
dant's request  for  lesser  offense  instruc- 
tions on  accessory  after  the  fact  and/or 
receiving  stolen  goods.  Miss.  Code  Ann. 
§§  97-17-70  and  97-1-5,  as  these  lesser 
offenses  were  separate  and  distinct  from 
those  charged,  and  there  was  no  eviden- 
tiary basis  to  support  the  requisite  knowl- 
edge element  for  either  instruction. 
Brazzle  v.  State,  13  So.  3d  810  (Miss. 
2009). 

In  a  case  involving  burglary  of  a  busi- 
ness, defendant  was  not  entitled  to  receive 
an  instruction  on  misdemeanor  receipt  of 
stolen  property  under  Miss.  Code  Ann. 
§  97-17-70(4)  because  the  only  evidence  of 
the  value  of  stolen  property  was  offered  by 
an  owner,  and  he  stated  it  was  worth 
$3,500.  Lindsey  v.  State,  990  So.  2d  270 
(Miss.  Ct.  App.  2008). 

II.  UNDER  FORMER  §  97-17-69. 

19.  Indictment. 

Defendant's  indictment  for  receiving  or 
possessing  athletic  wear  which  was  stolen 
and  exceeded  a  value  of  over  $500  was 
sufficient  to  inform  him  as  to  the  charges 
he  was  facing  such  that  he  had  a  fair 
opportunity  to  prepare  a  defense;  it  was  of 
no  instance  that  the  indictment  did  not 
list  each  individual  cap,  sweatshirt,  or 
pair  of  tennis  shoes  since  the  purpose  of 
an  indictment  is  to  inform  defendant,  with 
some  measure  of  certainty,  as  to  the  na- 
ture of  the  charges  brought  against  him. 
Tucker  v.  State,  47  So.  3d  164  (Miss.  Ct. 
App.  2009),  reversed  by  47  So.  3d  135, 
2010  Miss.  LEXIS  573  (Miss.  2010). 
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§  97-17-71.  Receiving  stolen  property;  definitions;  scrap 
metal  dealers  and  other  purchasers  to  keep  records  of 
purchases  of  metal  property;  content  of  records;  metal  prop- 
erty to  be  held  separate  and  identifiable  from  other  pur- 
chases for  not  less  than  three  (3)  business  days  from  date  of 
purchase;  inspection  by  law  enforcement  personnel;  hold 
notice;  recovery  of  metal  property  by  rightful  owner;  resti- 
tution to  dealer  by  unlawful  seller;  false  statement  of  own- 
ership; cash  transactions  for  purchase  of  scrap  metal  pro- 
hibited; failure  to  maintain  appropriate  records;  interstate 
transportation  of  metal  property;  purchase  and  possession 
of  metal  beer  kegs  and/or  metal  syrup  tanks  generally  used 
by  soft  drink  industry  prohibited  except  in  limited  circum- 
stances; sales  and  purchases  of  bronze  memorials  prohib- 
ited except  in  limited  circumstances;  purchase  of  utility 
access  covers  or  metal  property  identified  as  belonging  to 
political  subdivision  except  in  limited  circumstances;  pur- 
chases of  metal  property  from  minors  prohibited;  limitation 
on  hours  of  purchase;  penalties. 

(1)  For  the  purposes  of  this  section,  the  following  terms  shall  have  the 
meanings  ascribed  in  this  section: 

(a)  "Railroad  materials"  means  any  materials,  equipment  and  parts 
used  in  the  construction,  operation,  protection  and  maintenance  of  a 
railroad. 

(b)  "Copper  materials"  means  any  copper  wire,  bars,  rods  or  tubing, 
including  copper  wire  or  cable  or  coaxial  cable  of  the  type  used  by  public 
utilities,  common  carriers  or  communication  services  providers,  whether 
wireless  or  wire  line,  copper  air  conditioner  evaporator  coil  or  condenser, 
aluminum  copper  radiators  not  attached  to  a  motor  vehicle,  or  any  combi- 
nation of  these. 

(c)  "Aluminum  materials"  means  any  aluminum  cable,  bars,  rods  or 
tubing  of  the  type  used  to  construct  utility,  communication  or  broadcasting 
towers,  aluminum  utility  wire  and  aluminum  irrigation  pipes  or  tubing. 
"Aluminum  materials"  does  not  include  aluminum  cans  that  have  served 
their  original  economic  purpose. 

(d)  "Law  enforcement  officer"  means  any  person  appointed  or  employed 
full  time  by  the  state  or  any  political  subdivision  thereof,  or  by  the  state 
military  department  as  provided  in  Section  33-1-33,  who  is  duly  sworn  and 
vested  with  authority  to  bear  arms  and  make  arrests,  and  whose  primary 
responsibility  is  the  prevention  and  detection  of  crime,  the  apprehension  of 
criminals  and  the  enforcement  of  the  criminal  traffic  laws  of  this  state  or  the 
ordinances  of  any  political  subdivision  thereof. 

(e)  "Metal  property"  means  materials  as  defined  in  this  section  as 
railroad  track  materials,  copper  materials  and  aluminum  materials  and 
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electrical,  communications  or  utility  brass,  metal  covers  for  service  access 
and  entrances  to  sewers  and  storm  drains,  metal  bridge  pilings,  irrigation 
wiring  and  other  metal  property  attached  to  or  part  of  center  pivots,  grain 
bins,  stainless  steel  sinks,  catalytic  converters  not  attached  to  a  motor 
vehicle  and  metal  beer  kegs.  Metal  property  does  not  include  ferrous 
materials  not  listed  in  this  section. 

(f)  "Person"  means  an  individual,  partnership,  corporation,  joint  ven- 
ture, trust,  limited  liability  company,  association  or  any  other  legal  or 
commercial  entity. 

(g)  "Personal  identification  card"  means  any  government  issued  photo- 
graphic identification  card. 

(h)  "Photograph"  or  "photographically"  means  a  still  photographic  im- 
age, including  images  captured  in  digital  format,  that  are  of  such  quality 
that  the  persons  and  objects  depicted  are  clearly  identifiable. 

(i)  "Purchase  transaction"  means  a  transaction  in  which  a  person  gives 
consideration  in  exchange  for  metal  property. 

(j)  "Purchaser"  means  a  person  who  gives  consideration  in  exchange  for 
metal  property. 

(k)  "Record"  or  "records"  means  a  paper,  electronic  or  other  method  of 
storing  information. 

(/)  "Scrap  metal  dealer"  means  any  person  who  is  engaged,  from  a  fixed 
location  or  otherwise,  in  the  business  of  paying  compensation  for  metal 
property  that  has  served  its  original  economic  purpose,  whether  or  not  the 
person  is  engaged  in  the  business  of  performing  the  manufacturing  process 
by  which  metals  are  converted  into  raw  material  products  consisting  of 
prepared  grades  and  having  an  existing  or  potential  economic  value. 

(2)  Every  scrap  metal  dealer  or  other  purchaser  shall  keep  an  accurate 
and  legible  record  in  which  he  shall  enter  the  following  information  for  each 
purchase  transaction: 

(a)  The  name,  address  and  age  of  the  person  from  whom  the  metal 
property  is  purchased  as  obtained  from  the  seller's  personal  identification 
card; 

(b)  The  date  and  place  of  each  acquisition  of  the  metal  property; 

(c)  The  weight,  quantity  or  volume  and  a  general  physical  description  of 
the  type  of  metal  property,  such  as  wire,  tubing,  extrusions  or  casting, 
purchased  in  a  purchase  transaction; 

(d)  The  amount  of  consideration  given  in  a  purchase  transaction  for  the 
metal  property; 

(e)  The  vehicle  license  tag  number,  state  of  issue  and  the  make  and  type 
of  the  vehicle  used  to  deliver  the  metal  property  to  the  purchaser; 

(f)  If  a  person  other  than  the  seller  delivers  the  metal  property  to  the 
purchaser,  the  name,  address  and  age  of  the  person  who  delivers  the  metal 
property; 

(g)  A  signed  statement  from  the  person  receiving  consideration  in  the 
purchase  transaction  stating  that  he  is  the  rightful  owner  of  the  metal 
property  or  is  entitled  to  sell  the  metal  property  being  sold; 
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(h)  (i)  A  scanned  copy  or  a  photocopy  of  the  personal  identification  card 
of  the  person  receiving  consideration  in  the  purchase  transaction;  or 

(ii)  If  a  person  other  than  the  seller  delivers  the  metal  property  to  the 
purchaser,  a  scanned  copy  or  a  photocopy  of  the  personal  identification 
card  of  the  person  delivering  the  metal  property  to  the  purchaser;  and 

(i)  A  photograph,  videotape  or  similar  likeness  of  the  person  receiving 
consideration  or  any  person  other  than  the  seller  who  delivers  the  metal 
property  to  the  purchaser  in  which  the  person's  facial  features  are  clearly 
visible  and  in  which  the  metal  property  the  person  is  selling  or  delivering  is 
clearly  visible. 

Such  records  shall  be  maintained  by  the  scrap  metal  dealer  or  purchaser 
for  not  less  than  two  (2)  years  from  the  date  of  the  purchase  transaction,  and 
such  records  shall  be  made  available  to  any  law  enforcement  officer  during 
usual  and  customary  business  hours. 

(3)  The  purchaser  of  metal  property  must  hold  the  metal  property 
separate  and  identifiable  from  other  purchases  for  not  less  than  three  (3) 
business  days  from  the  date  of  purchase.  The  purchaser  shall  also  photographi- 
cally capture  the  metal  property  in  the  same  form,  without  change,  in  which 
the  metal  property  was  acquired,  and  maintain  the  photograph  for  a  period  of 
not  less  than  two  (2)  years.  The  time  and  date  shall  be  digitally  recorded  on  the 
photograph,  and  the  identity  of  the  person  taking  the  photograph  shall  be 
recorded.  The  purchaser  shall  permit  any  law  enforcement  officer  to  make  an 
inspection  of  the  metal  property  during  the  holding  period,  and  of  all  photo- 
graphs of  the  metal  property.  Any  photograph  of  metal  property  taken  and 
maintained  pursuant  to  this  subsection  shall  be  admissible  in  any  civil  or 
criminal  proceeding. 

(4)  During  the  usual  and  customary  business  hours  of  a  scrap  metal 
dealer  or  other  purchaser,  a  law  enforcement  officer,  after  proper  identification 
as  a  law  enforcement  officer,  shall  have  the  right  to  inspect  all  purchased  metal 
property  in  the  possession  of  the  scrap  metal  dealer  or  purchaser. 

(5)  (a)  Whenever  a  law  enforcement  officer  has  reasonable  cause  to  believe 
that  any  item  of  metal  property  in  the  possession  of  a  scrap  metal  dealer  or 
other  purchaser  has  been  stolen,  a  law  enforcement  officer  who  has  an 
affidavit  from  the  alleged  rightful  owner  of  the  property  identifying  the 
property  with  specificity,  including  any  identifying  markings,  may  issue  and 
deliver  a  written  hold  notice  to  the  scrap  metal  dealer  or  other  purchaser. 
The  hold  notice  shall  specifically  identify  those  items  of  metal  property  that 
are  believed  to  have  been  stolen  and  that  are  subject  to  the  hold  notice.  Upon 
receipt  of  the  notice,  the  scrap  metal  dealer  or  other  purchaser  may  not 
process  or  remove  the  metal  property  identified  in  the  notice  from  the  place 
of  business  of  the  scrap  metal  dealer  or  purchaser  for  fifteen  (15)  calendar 
days  after  receipt  of  the  notice,  unless  sooner  released  by  a  law  enforcement 
officer. 

(b)  No  later  than  the  expiration  of  the  fifteen-day  period,  a  law 
enforcement  officer,  after  receiving  additional  substantive  evidence  beyond 
the  initial  affidavit,  may  issue  and  deliver  a  second  written  hold  notice, 
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which  shall  be  an  extended  hold  notice.  The  extended  hold  notice  shall 
specifically  identify  those  items  of  metal  property  that  are  believed  to  have 
been  stolen  and  that  are  subject  to  the  extended  hold  notice.  Upon  receipt  of 
the  extended  hold  notice,  the  scrap  metal  dealer  or  purchaser  may  not 
process  or  remove  the  items  of  metal  property  identified  in  the  notice  from 
the  place  of  business  of  the  scrap  metal  dealer  or  purchaser  for  fifteen  (15) 
calendar  days  after  receipt  of  the  extended  hold  notice,  unless  sooner 
released  by  a  law  enforcement  officer. 

(c)  At  the  expiration  of  the  hold  period  or,  if  extended  in  accordance  with 
this  subsection,  at  the  expiration  of  the  extended  hold  period,  the  hold  is 
automatically  released,  then  the  scrap  metal  dealer  or  purchaser  may 
dispose  of  the  metal  property  unless  other  disposition  has  been  ordered  by  a 
court  of  competent  jurisdiction. 

(d)  If  the  scrap  metal  dealer  or  other  purchaser  contests  the  identifica- 
tion or  ownership  of  the  metal  property,  the  party  other  than  the  scrap  metal 
dealer  or  other  purchaser  claiming  ownership  of  any  metal  property  in  the 
possession  of  a  scrap  metal  dealer  or  other  purchaser,  provided  that  a  timely 
report  of  the  theft  of  the  metal  property  was  made  to  the  proper  authorities, 
may  bring  a  civil  action  in  the  circuit  court  of  the  county  in  which  the  scrap 
metal  dealer  or  purchaser  is  located.  The  petition  for  the  action  shall  include 
the  means  of  identification  of  the  metal  property  utilized  by  the  petitioner  to 
determine  ownership  of  the  metal  property  in  the  possession  of  the  scrap 
metal  dealer  or  other  purchaser. 

(e)  When  a  lawful  owner  recovers  stolen  metal  property  from  a  scrap 
metal  dealer  or  other  purchaser  who  has  complied  with  this  section,  and  the 
person  who  sold  the  metal  property  to  the  scrap  metal  dealer  or  other 
purchaser  is  convicted  of  a  violation  of  this  section,  or  theft  by  receiving 
stolen  property  under  Section  97-17-70,  the  court  shall  order  the  convicted 
person  to  make  full  restitution  to  the  scrap  metal  dealer  or  other  purchaser, 
including,  without  limitation,  attorney's  fees,  court  costs  and  other  expenses. 

(6)  This  section  shall  not  apply  to  purchases  of  metal  property  from  any  of 
the  following: 

(a)  A  law  enforcement  officer  acting  in  an  official  capacity; 

(b)  A  trustee  in  bankruptcy,  executor,  administrator  or  receiver  who  has 
presented  proof  of  such  status  to  the  scrap  metal  dealer; 

(c)  Any  public  official  acting  under  a  court  order  who  has  presented 
proof  of  such  status  to  the  scrap  metal  dealer; 

(d)  A  sale  on  the  execution,  or  by  virtue  of  any  process  issued  by  a  court, 
if  proof  thereof  has  been  presented  to  the  scrap  metal  dealer;  or 

(e)  A  manufacturing,  industrial  or  other  commercial  vendor  that  gen- 
erates or  sells  regulated  metal  property  in  the  ordinary  course  of  its 
business. 

(7)  It  shall  be  unlawful  for  any  person  to  give  a  false  statement  of 
ownership  or  to  give  a  false  or  altered  identification  or  vehicle  tag  number  and 
receive  money  or  other  consideration  from  a  scrap  metal  dealer  or  other 
purchaser  in  return  for  metal  property. 
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(8)  A  scrap  metal  dealer  or  other  purchaser  shall  not  enter  into  any  cash 
transactions  in  payment  for  the  purchase  of  metal  property.  Payment  shall  be 
made  by  check  issued  to  the  seller  of  the  metal,  made  payable  to  the  name  and 
address  of  the  seller  and  mailed  to  the  recorded  address  of  the  seller,  or  by 
electronic  funds  transfer.  Payment  shall  not  be  made  for  a  period  of  three  (3) 
days  after  the  purchase  transaction. 

(9)  If  a  person  acquiring  metal  property  fails  to  maintain  the  records  or  to 
hold  such  materials  for  the  period  of  time  prescribed  by  this  section,  such 
failure  shall  be  prima  facie  evidence  that  the  person  receiving  the  metal 
property  received  it  knowing  it  to  be  stolen  in  violation  of  Section  97-17-70. 

(10)  It  shall  be  unlawful  for  any  person  to  transport  or  cause  to  be 
transported  for  himself  or  another  from  any  point  within  this  state  to  any  point 
outside  this  state  any  metal  property,  unless  the  person  or  entity  first  reports 
to  the  sheriff  of  the  county  from  which  he  departs  this  state  transporting  such 
materials  the  same  information  that  a  purchaser  in  this  state  would  be 
required  to  obtain  and  keep  in  a  record  as  set  forth  in  subsection  (2)  of  this 
section.  In  such  a  case  the  sheriff  receiving  the  report  shall  keep  the 
information  in  records  maintained  in  his  office  as  a  public  record  available  for 
inspection  by  any  person  at  all  reasonable  times.  This  section  shall  not  apply 
to  a  public  utility,  as  that  term  is  defined  in  Section  77-3-3,  engaged  in  carrying 
on  utility  operations;  to  a  railroad,  as  that  term  is  defined  in  Section  77-9-5;  to 
a  communication  service  provider,  v/hether  wireless  or  wire  line;  to  a  scrap 
metal  dealer;  or  to  a  person  identified  in  subsection  (6)  as  being  exempt  from 
the  provisions  of  this  section. 

(11)  It  shall  be  unlawful  for  a  scrap  metal  dealer  or  other  purchaser  to 
knowingly  purchase  or  possess  a  metal  beer  keg,  or  a  metal  syrup  tank 
generally  used  by  the  soft  drink  industry,  whether  damaged  or  undamaged,  or 
any  reasonably  recognizable  part  thereof,  on  any  premises  that  the  dealer  uses 
to  buy,  sell,  store,  shred,  melt,  cut  or  otherwise  alter  scrap  metal.  However,  it 
shall  not  be  unlawful  to  purchase  or  possess  a  metal  syrup  tank  generally  used 
by  the  soft  drink  industry  if  the  scrap  metal  dealer  or  other  purchaser  obtains 
a  bill  of  sale  at  the  time  of  purchase  from  a  seller  if  the  seller  is  a  manufacturer 
of  such  tanks,  a  soft  drink  company  or  a  soft  drink  distributor. 

(12)  It  shall  be  unlawful  to  sell  to  a  scrap  metal  dealer  any  bronze  vase 
and/or  marker,  memorial,  statue,  plaque,  or  other  bronze  object  used  at  a 
cemetery  or  other  location  where  deceased  persons  are  interred  or  memorial- 
ized, or  for  any  such  dealer  to  purchase  those  objects,  unless  the  source  of  the 
bronze  is  known  and  notice  is  provided  to  the  municipal  or  county  law 
enforcement  agency  where  the  dealer  is  located.  The  notice  shall  identify  all 
names,  letters,  dates  and  symbols  on  the  bronze  and  a  photograph  of  the 
bronze  shall  be  attached  thereto.  Written  permission  from  the  cemetery  and 
the  appropriate  law  enforcement  agency  must  be  received  before  any  type  of 
bronze  described  in  this  subsection  may  be  purchased,  processed,  sold  or 
melted. 

(13)  It  shall  be  unlawful  for  any  scrap  metal  dealer  to  purchase  any 
manhole  cover  and  other  similar  types  of  utility  access  covers,  including  storm 
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drain  covers,  or  any  metal  property  clearly  identified  as  belonging  to  a  political 
subdivision  of  the  state  or  a  municipality,  unless  that  metal  property  is 
purchased  from  the  political  subdivision,  the  municipal  utility  or  the  manu- 
facturer of  the  metal.  Any  purchaser  who  purchases  metal  property  in  bulk 
shall  be  allowed  twenty-four  (24)  hours  to  determine  if  any  metal  property 
prohibited  by  this  subsection  is  included  in  a  bulk  purchase.  If  such  prohibited 
metal  property  is  included  in  a  bulk  purchase,  the  purchaser  shall  notify  law 
enforcement  no  later  than  twenty-four  (24)  hours  after  the  purchase. 

(14)  It  shall  be  unlawful  for  a  scrap  metal  dealer  or  other  purchaser  to 
purchase  metal  property  from  a  person  younger  than  eighteen  (18)  years  of 
age. 

(15)  Metal  property  may  not  be  purchased,  acquired  or  collected  between 
the  hours  of  9:00  p.m.  and  6:00  a.m. 

(16)  Except  as  provided  in  this  subsection,  any  person  willfully  or  know- 
ingly violating  the  provisions  of  this  section  shall,  upon  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  not  to  exceed 
One  Thousand  Dollars  ($1,000.00)  per  offense,  unless  the  purchase  transaction 
or  transactions  related  to  the  violation,  in  addition  to  any  costs  which  are,  or 
would  be,  incurred  in  repairing  or  in  the  attempt  to  recover  any  property 
damaged  in  the  theft  of  or  removal  of  the  metal  property,  are  in  aggregate  an 
amount  which  exceeds  Five  Hundred  Dollars  ($500.00),  in  which  case  the 
person  shall  be  guilty  of  a  felony  and  shall  be  imprisoned  in  the  custody  of  the 
Department  of  Corrections  for  a  term  not  to  exceed  ten  (10)  years,  fined  not 
more  than  Ten  Thousand  Dollars  ($10,000.00),  or  both.  Any  person  found 
guilty  of  stealing  metal  property  or  receiving  metal  property,  knowing  it  to  be 
stolen  in  violation  of  Section  97-17-70,  shall  be  ordered  to  make  full  restitution 
to  the  victim,  including,  without  limitation,  restitution  for  property  damage 
that  resulted  from  the  theft  of  the  property. 

(17)  This  section  shall  not  be  construed  to  repeal  other  criminal  laws. 
Whenever  conduct  proscribed  by  any  provision  of  this  section  is  also  proscribed 
by  any  other  provision  of  law,  the  provision  which  carries  the  more  serious 
penalty  shall  be  applied. 

(18)  This  section  shall  apply  to  all  businesses  regulated  under  this  section 
without  regard  to  the  location  within  the  State  of  Mississippi. 

(19)  This  section  shall  not  be  construed  to  prohibit  municipalities  and 
counties  from  enacting  and  implementing  ordinances,  rules  and  regulations 
that  impose  stricter  requirements  relating  to  purchase  transactions. 

SOURCES:  Codes,  1942,  §  2249.5;  Laws,  1966,  ch.  390,  §§  1-3,  1971,  ch.  474, 
§§  1-5;  Laws,  1989,  ch.  578,  §  1;  Laws,  1993,  ch.  359,  §  2;  Laws,  2008,  1st  Ex 
Sess,  ch.  29,  §  1,  eff  60  days  after  passage  (approved  June  9,  2008);  Laws, 
2012,  ch.  536,  §  1,  eff  from  and  after  July  1,  2012. 

Amendment  Notes  —  The  2008  amendment  (ch.  29,  1st  Ex  Sess)  rewrote  the 
section. 

The  2012  amendment  rewrote  (l)(a),  which  read:  "'Railroad  track  materials'  means 
any  rail,  switch  component,  spike,  angle  bar,  tie  plate  or  bolt  of  the  type  used  in 
constructing  railroads";  inserted  "metal  covers  for  service  access  and  entrances  to 
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sewers  and  storm  drains,  metal  bridge  pilings,  irrigation  wiring  and  other  metal 
property  attached  to  or  part  of  center  pivots,  grain  bins"  in  the  first  sentence  of  (l)(e); 
and  added  (13)  and  redesignated  the  remaining  subsections  accordingly. 

§  97-17-71.1.  Registration  by  scrap  metal  dealers  with  office 
of  Secretary  of  State  required;  penalties  for  violations; 
enforcement. 

(1)  (a)  From  and  after  August  7,  2008,  it  shall  be  unlawful  for  any  scrap 
metal  dealer  or  any  person  who  purchases  scrap  metal,  deals  in  scrap  metal, 
or  otherwise  engages  in  the  scrap  metal  business  to  fail  to  register  with  the 
Secretary  of  State.  All  registrations  under  this  section  shall  expire  two  (2) 
years  from  the  date  of  the  registration  or  the  renewal  thereof. 

(b)  The  Secretary  of  State  may  promulgate  and  adopt  such  rules  and 
regulations  as  are  reasonably  necessary  to  carry  out  the  provisions  of  this 
section  and  establish  such  registration  and  renewal  fees  as  are  adequate  to 
cover  the  administrative  costs  associated  with  the  registration  program. 

(c)  The  Secretary  of  State  may  deny,  suspend,  revoke  or  refuse  to  renew 
any  registration  following  notice  to  the  applicant  or  registrant  in  accordance 
with  the  promulgated  rules  and  an  opportunity  for  a  hearing  for  any  failure 
to  comply  with  this  section,  or  for  other  good  cause. 

(2)  A  violation  of  this  section  is  a  misdemeanor  punishable  by  a  fine  of  not 
less  than  Five  Hundred  Dollars  ($500.00)  but  not  to  exceed  One  Thousand 
Dollars  ($1,000.00)  for  the  first  offense.  Any  person  who  shall  be  guilty  of  any 
subsequent  violations  of  this  section  requiring  registration  shall  be  guilty  of  a 
felony  offense  and  shall  be  imprisoned  in  the  custody  of  the  Department  of 
Corrections  for  a  term  not  to  exceed  three  (3)  years,  fined  not  more  than  Five 
Thousand  Dollars  ($5,000.00),  or  both. 

(3)  (a)  To  register  or  renew  registration,  the  registrant  must  declare, 
under  penalty  of  perjury,  whether  such  registrant  has  ever  been  convicted  of 
a  violation  of  Section  97-17-71  or  convicted  of  a  criminal  offense  of  larceny, 
burglary  or  vandalism,  where  the  offense  involved  metal  property  as  defined 
in  Section  97-17-71. 

(b)(i)  An  applicant  who  has  been  convicted  of  a  violation  of  Section 
97-17-71,  or  who  has  a  conviction  for  a  criminal  offense  of  larceny,  burglary 
or  vandalism  where  such  offense  involved  metal  property,  shall  be  prohib- 
ited from  registering  under  this  section  for  five  (5)  years  from  the  date  of 
conviction. 

(ii)  Any  false  statement  submitted  to  the  Secretary  of  State  for  the 
purpose  of  unlawfully  registering  under  this  section  shall  be  punished  as 
perjury  in  the  manner  provided  in  Section  97-9-61,  and  a  person  so 
convicted  shall  be  disqualified  for  life  from  registering  as  a  scrap  metal 
dealer  under  this  section. 

(4)  The  Secretary  of  State  shall  immediately  report  any  suspected  crimi- 
nal violation  accompanied  by  all  relevant  records  to  the  Office  of  Attorney 
General  and  the  appropriate  district  attorney  for  further  proceedings. 

(5)  The  Secretary  of  State  shall  have  the  authority  to: 
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(a)  Conduct  and  carry  out  criminal  background  history  verification  of 
the  information  provided  by  the  apphcant  or  registrant  and  to  require  the 
submission  of  information  and  forms  from  the  apphcant  or  registrant  in 
order  to  accomphsh  the  registration  duties  imposed  by  this  section; 

(b)  Issue  a  cease  and  desist  order,  with  a  prior  hearing,  against  the 
scrap  metal  dealer  or  other  purchaser  alleged  to  be  in  violation  of  this 
section,  directing  the  person  or  persons  to  cease  and  desist  from  further 
illegal  activity; 

(c)  (i)  Issue  an  order  against  any  scrap  metal  dealer  or  other  purchaser 
for  any  violation  of  this  section,  imposing  an  administrative  penalty  up  to 
a  maximum  of  One  Thousand  Dollars  ($1,000.00)  for  each  offense.  Each 
violation  shall  be  considered  a  separate  offense  in  a  single  proceeding  or  a 
series  of  related  proceedings.  Any  administrative  penalty,  plus  reimburse- 
ment for  all  costs  and  expenses  incurred  in  the  investigation  of  the 
violation  and  any  administrative  proceedings,  shall  be  paid  to  the  Secre- 
tary of  State; 

(ii)  For  the  purpose  of  determining  the  amount  or  extent  of  a 
sanction,  if  any,  to  be  imposed  under  paragraph  (c)  (i)  of  this  subsection, 
the  Secretary  of  State  shall  consider,  among  other  factors,  the  frequency, 
persistence  and  willfulness  of  the  conduct  constituting  a  violation  of  this 
section  or  any  rule  or  order  hereunder;  the  number  of  persons  adversely 
affected  by  the  conduct;  and  the  resources  of  the  person  committing  the 
violation; 

(d)  Bring  an  action  in  chancery  court  to  enjoin  the  acts  or  practices 
complained  of  to  enforce  compliance  with  this  section  or  any  rule  promul- 
gated or  order  entered  hereunder.  Upon  a  proper  showing,  a  permanent  or 
temporary  injunction,  restraining  order,  or  writ  of  mandamus  shall  be 
granted  and  a  receiver  or  conservator  may  be  appointed  for  the  defendant  or 
the  defendant's  assets.  In  addition,  upon  a  proper  showing  by  the  Secretary 
of  State,  the  court  may  enter  an  order  of  rescission  or  restitution  directed  to 
any  person  who  has  engaged  in  any  act  constituting  a  violation  of  any 
provision  of  this  section  or  any  rule  or  order  hereunder,  or  the  court  may 
impose  a  civil  penalty  up  to  a  maximum  of  One  Thousand  Dollars  ($1,000.00) 
for  each  offense,  provided  that  each  violation  shall  be  considered  as  a 
separate  offense  in  a  single  proceeding  or  a  series  of  related  proceedings.  The 
court  may  not  require  the  Secretary  of  State  to  post  a  bond. 

SOURCES:  Laws,  2008,  1st  Ex  Sess,  ch.  29,  §  2,  eff  60  days  after  passage 
(approved  June  9,  2008.) 
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§  97-17-71.2.  Scrap  metal  dealers  prohibited  from  paying 
cash  or  making  payment  of  any  kind  at  time  of  transaction 
for  air  conditioner  evaporator  coil  or  condenser;  scrap 
metal  dealers  permitted  to  purchase  air  conditioner  evapo- 
rator coil  or  condenser  only  from  certain  contractors  or 
companies;  payment  for  scrap  metal  to  be  made  by  check  or 
money  order  and  mailed  to  business  address  of  company  for 
whom  metal  being  sold;  penalties  for  violations. 

(1)  It  is  an  offense  for  a  scrap  metal  dealer  or  other  purchaser  to  pay  cash 
to  a  person  who  presents  an  air  conditioner  evaporator  coil  or  condenser,  in 
whole  or  in  part,  for  sale  as  scrap,  or  for  such  dealer  to  make  payment  of  any 
kind  at  the  time  of  the  transaction. 

(2)  Scrap  metal  described  in  subsection  (1)  may  only  be  sold  for  scrap  by 
an  authorized  agent,  representative  or  employee  of  one  (1)  of  the  following: 

(a)  A  licensed  HVAC  contractor  who  acquired  the  evaporator  coil  or 
condenser  in  the  performance  as  a  contractor  as  defined  in  Section  31-3-1; 

(b)  A  company  meeting  all  local  or  municipal  requirements  to  obtain  a 
permit  from  that  jurisdiction  to  repair,  replace  and  install  HVAC  units 
containing  copper  evaporator  coils  or  condensers; 

(c)  Where  the  jurisdiction  does  not  require  a  permit  to  repair,  replace 
and  install  HVAC  units  containing  copper  evaporator  coils  or  condensers,  by 
a  company  holding  a  privilege  license  indicating  the  business  as  that  of  an 
HVAC  installer  or  repairer;  or 

(d)  A  company  holding  a  privilege  license  indicating  the  business  as 
that  of  an  HVAC  installer  or  repairer. 

(3)  The  person  offering  an  air  conditioner  evaporator  coil  or  condenser  for 
sale  as  scrap  on  behalf  of  a  company  listed  in  subsection  (2)  shall  have  in  the 
person's  possession  documentation  that  the  company  for  whom  it  is  being  sold 
is  a  company  described  in  subsection  (2),  and  that  the  person  selling  the 
evaporator  coil  or  condenser  is  an  authorized  agent,  representative  or  em- 
ployee of  that  company. 

(4)  Payment  for  scrap  metal  described  in  subsection  (1)  must  be  made  by 
check  or  money  order,  mailed  to  the  business  address  of  the  company  for  whom 
the  metal  is  being  sold,  and  the  name  of  the  company  must  be  the  payee  on  the 
check. 

(5)  (a)  A  violation  of  this  section  is  a  misdemeanor  punishable  by  a  fine  not 
to  exceed  One  Thousand  Dollars  ($1,000.00)  per  offense. 

(b)  Nothing  in  this  section  shall  be  construed  to  preclude  a  person 
violating  this  section  from  also  being  prosecuted  for  any  other  applicable 
criminal  offense. 

SOURCES:  Laws,  2008,  1st  Ex  Sess,  ch.  29,  §  3,  eff  60  days  after  passage 
(approved  June  9,  2008.) 
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§  97-17-81.    Trees;  cutting  or  rafting  upon  lands  of  another. 

JUDICIAL  DECISIONS 


1.  In  general. 

There  was  no  substantial  doubt  as  to 
which  statute  apphed  to  defendant's  case, 
Miss.  Code  Ann.  §  97-17-59(2)  or  Miss. 
Code  Ann.  §  97-17-81,  because  the  inclu- 
sion in  defendant's  indictment  of  the 
phrase  "wilfully,  unlawfully,  and  feloni- 


ously," and  the  inclusion  of  the  value  of  the 
stolen  timber,  $1,226,  made  it  apparent 
that  defendant  was  charged  pursuant  to 
the  felony  statute;  the  indictment  also 
alleged  a  "felonious"  intent  on  defendant's 
part.  Pollard  v.  State,  932  So.  2d  82  (Miss. 
Ct.  App.  2006). 


§  97-17-87.  Trespass;  willful  or  malicious;  penalty;  enhanced 
penalties  for  willful  trespass  upon  airport  operations  area. 

JUDICIAL  DECISIONS 

1.  In  general.  defendant  was  either  a  principle  or  an 

Under  the  direct  remand  rule,  the  evi-     aider  and  abetter  of  the  trespass.  Jeffer- 
dence  was  sufficient  to  uphold  a  conviction    son  v.  State,  977  So.  2d  431  (Miss.  Ct.  App. 
of  trespass  under  Miss.  Code  Ann.  §  97-  2008). 
17-87  (Rev.  2006)  given  the  testimony  that 

§  97-17-93.  Entering  lands  of  another  without  permission; 
enforcement;  relation  to  other  statutes;  dismissal  of  pros- 
ecution. 

(1)  Any  person  who  knowingly  enters  the  lands  of  another  without  the 
permission  of  or  without  being  accompanied  by  the  landowner  or  the  lessee  of 
the  land,  or  the  agent  of  such  landowner  or  lessee,  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction,  shall  be  punished  for  the  first  offense  by  a 
fine  of  Two  Hundred  Fifty  Dollars  ($250.00).  Upon  conviction  of  any  person  for 
a  second  or  subsequent  offense,  the  offenses  being  committed  within  five  (5) 
years  of  the  last  offense,  such  person  shall  be  punished  by  a  fine  of  Five 
Hundred  Dollars  ($500.00),  and  may  be  imprisoned  in  the  county  jail  for  a 
period  of  not  less  than  ten  (10)  nor  more  than  thirty  (30)  days,  or  by  both  such 
fine  and  imprisonment.  This  section  shall  not  apply  to  the  landowner's  or 
lessee's  family,  guests,  or  agents,  to  a  surveyor  as  provided  in  Section 
73-13-103,  or  to  persons  entering  upon  such  lands  for  lawful  business  pur- 
poses. 

(2)  (a)  It  shall  be  the  duty  of  sheriffs,  deputy  sheriffs,  constables  and 
conservation  officers  to  enforce  this  section. 

(b)  Such  officers  shall  enforce  this  section  by  issuing  a  citation  to  those 
charged  with  trespassing  under  this  section. 

(3)  The  provisions  of  this  section  are  supplementary  to  the  provisions  of 
any  other  statute  of  this  state. 

(4)  A  prosecution  under  the  provisions  of  this  section  shall  be  dismissed 
upon  the  request  of  the  landowner,  lessee  of  the  land  or  agent  of  such 
landowner  or  lessee,  as  the  case  may  be. 
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SOURCES:  Codes,  1892,  §  1318;  1906,  §  1392;  Hemingway's  1917,  §  1135;  1930, 
§  1166;  1942,  §  2409;  Laws,  1962,  ch.  323,  §  1;  Laws,  1976,  ch.  404;  Laws, 
1978,  ch.  417,  §  1;  Laws,  1984,  ch.  504;  Laws,  1987,  ch.  331;  Laws,  1997,  ch. 
425,  §  3;  Laws,  2008,  ch.  545,  §  2,  eff  from  and  after  July  1,  2008. 

Amendment  Notes  —  The  2008  amendment,  in  (1),  deleted  "not  less  than  One 
Hundred  Fifty  Dollars  ($150.00)  nor  more  than"  preceding  "Two  Hundred  Fifty  Dollars" 
and  "not  less  than  Two  Hundred  Fifty  Dollars  ($250.00)  nor  more  than"  preceding  "Five 
Hundred  Dollars." 


CHAPTER  19 
False  Pretenses  and  Cheats 


Sec. 

97-19-55.         Bad  checks  and  insufficient  funds. 

97-19-71.         Fraud  in  connection  with  state  or  federally  funded  assistance  programs; 
penalty. 

97-19-75.         Bad  check  complaint  procedures;  restitution  procedures. 
97-19-85.         Fraudulent  use  of  identity,  Social  Security  number,  credit  card  or  debit 
card  number  or  other  identif3dng  information  to  obtain  thing  of  value. 

§  97-19-5.    Citation  of  Sections  97-19-5  through  97-19-29. 

RESEARCH  REFERENCES 

ALR.  Criminal  Liability  for  Unauthor- 
ized Use  of  Credit  Card  under  State 
Credit  Card  Statutes.  68  A.L.R.6th  527. 

§  97-19-39.    Obtaining  signature  or  thing  of  value  with  intent 
to  defraud. 


JUDICIAL  DECISIONS 


1.  In  general. 

3.  Indictment,  generally. 

6.  — Sufficiency 

8.  Burden  and  degree  of  proof 

1.  In  general. 

Defendant's  motion  to  quash  an  indict- 
ment charging  him  with  receiving  money 
under  false  pretenses  in  violation  of  Miss. 
Code  Ann.  §  97-19-39  was  properly  de- 
nied because  the  term  "person"  applied  to 
artificial  as  well  as  natural  persons  and 
therefore  encompassed  limited  liability 
companies.  Cater  v.  State,  5  So.  3d  391 
(Miss.  2009). 


3.  Indictment,  generally. 

6.  — Sufficiency. 

Motion  for  post-conviction  relief  was  de- 
nied in  a  case  where  defendant  pled  guilty 
to  uttering  a  forgery  because  a  claim  that 
the  charge  should  have  been  for  false 
pretenses  instead  was  procedurally 
barred  under  Miss.  Code  Ann.  §  99-39- 
21(1)  since  the  issue  was  not  raised  in  the 
plea;  despite  the  bar,  the  issue  was 
meritless  because  defendant  admitted  in 
the  plea  colloquy  that  she  knowingly  cre- 
ated a  fictitious  name  for  use  on  a  bank 
account  and  presented  a  check  drawn  on 
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that  account  for  pajrment  at  a  retail  store. 
Tate  V.  State,  961  So.  2d  763  (Miss.  Ct. 
App.  2007). 

8.  Burden  and  degree  of  proof. 

Defendant's  conviction  for  false  pre- 
tenses was  supported  by  sufficient  evi- 
dence as  the  evidence  showed  that,  while 
defendant  claimed  money  from  a  widow 


was  for  repairing  siding,  the  widow  testi- 
fied it  was  for  cleaning  gutters  that  were 
not  cleaned  and  was  ten  times  the  agreed 
amount.  It  was  up  to  the  jury  to  decide  if 
her  testimony  was  improbable  or  contra- 
dictory. Cooper  V.  State,  68  So.  3d  741 
(Miss.  Ct.  App.  2011),  writ  of  certiorari 
denied  by  69  So.  3d  9,  2011  Miss.  LEXIS 
404  (Miss.  2011). 


§  97-19-55.    Bad  checks  and  insufficient  funds. 

(1)  It  shall  be  unlav^ful  for  any  person  v^ith  fraudulent  intent: 

(a)  To  make,  draw,  issue,  utter  or  deliver  any  check,  draft  or  order  to 
obtain  money,  delivery  of  other  valuable  property,  services,  the  use  of 
property  or  credit  extended  by  any  licensed  gaming  establishment  drawn  on 
any  real  or  fictitious  bank,  corporation,  firm  or  person,  knowing  at  the  time 
of  making,  drawing,  issuing,  uttering  or  delivering  said  check,  draft  or  order 
that  the  maker  or  drawer  has  not  sufficient  funds  in  or  on  deposit  with  such 
bank,  corporation,  firm  or  person  for  the  payment  of  such  check,  draft  or 
order  in  full,  and  all  other  checks,  drafts  or  orders  upon  such  funds  then 
outstanding; 

(b)  To  close  an  account  without  leaving  sufficient  funds  to  cover  all 
outstanding  checks  written  on  such  account. 

(2)  For  purposes  of  Sections  97-19-55  through  97-19-69: 

(a)  "Check"  includes  a  casino  marker  issued  to  any  licensed  gaming 
establishment. 

(b)  "Credit"  means  an  arrangement  or  understanding  with  a  bank, 
corporation,  firm  or  person  for  the  payment  of  a  check  or  other  instrument. 

SOURCES:  Codes,  1942,  §  2153-01;  Laws,  1972,  ch.  476,  §  1;  Laws,  1983,  ch.  523, 
§  1;  Laws,  1998,  ch.  477,  §  1;  Laws,  2002,  ch.  311,  §  1;  Laws,  2009,  ch.  454,  §  2, 
eff  from  and  after  July  1,  2009. 


Amendment  Notes  —  The  2009  amendment  rewrote  (1);  and  added  (2). 


JUDICLy;.  DECISIONS 


I.  UNDER  PRESENT  LAW. 
2.    Sufficiency  of  evidence. 

I.  UNDER  PRESENT  LAW. 

2.  Sufficiency  of  evidence. 

Evidence,  including  testimony  from 
bank  employee  that  defendant  received 
regular  monthly  account  statements,  that 


defendant's  account  was  closed  due  to  re- 
turned checks,  and  that  a  few  days  after 
the  closure  defendant  would  have  received 
an  account  closure  notification,  was  le- 
gally sufficient  to  convict  defendant  of 
false  pretenses  under  Miss.  Code  Ann. 
§  97-19-55.  Lyles  v.  State,  12  So.  3d  532 
(Miss.  Ct.  App.  2009). 
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It  is  unlawful  for  any  person  with  such  funds  then  outstanding.  Whether  or 
fraudulent  intent  to  make  or  issue  a  not  specific  actions  of  an  individual  consti- 
check,  knowing  at  the  time  of  the  making  tute  a  crime  is  a  factual  determination 
of  the  check  that  the  maker  or  drawer  that  must  be  made  by  a  court  of  competent 
doesn't  have  sufficient  funds  in  or  on  de-  jurisdiction.  White,  March  30,  2007,  A.G. 
posit  with  the  bank  for  the  payment  of  the  Qp.  #07-00165,  2007  Miss.  AG  LEXIS  67. 
check  in  full,  and  all  other  checks  upon 

§  97-19-71.    Fraud  in  connection  with  state  or  federally 
funded  assistance  programs;  penalty. 

(1)  Any  person  who  knowingly: 

(a)  Fails,  by  false  statement,  misrepresentation,  impersonation,  or 
other  fraudulent  means,  to  disclose  a  material  fact  used  in  making  a 
determination  as  to  such  person's  qualification  to  receive  aid  or  benefits  or 
services  under  any  state  or  federally  funded  assistance  program;  or 

(b)  Fails  to  disclose  a  change  in  circumstances  in  order  to  obtain  or 
continue  to  receive  under  any  such  program  aid  or  benefits  or  services  to 
which  he  is  not  entitled  or  in  an  amount  larger  than  that  to  which  he  is 
entitled,  or  who  knowingly  aids  and  abets  another  person  in  the  commission 
of  any  such  act  is  guilty  of  fraud. 

(2)  Any  person  who  knowingly: 

(a)  Uses,  transfers,  acquires,  traffics,  alters,  forges  or  possesses; 

(b)  Attempts  to  use,  transfer,  acquire,  traffic,  alter,  forge  or  possess;  or 

(c)  Aids  and  abets  another  person  in  the  use,  transfer,  acquisition, 
trafficking,  alteration,  forgery  or  possession  of  a  food  stamp,  a  food  stamp 
identification  card,  an  electronic  benefits  transfer  card  or  the  benefits 
accessed  by  such  card,  an  authorization  for  the  purchase  of  food  stamps,  a 
certificate  of  eligibility  for  medical  services,  or  a  Medicaid  identification  card, 
for  profit  or  in  any  manner  not  authorized  by  law  or  regulations  issued  by  the 
agency  responsible  for  the  administration  of  the  state  or  federally  funded 
program  is  guilty  of  fraud. 

(3)  Any  person  who  knowingly: 

(a)  Exchanges  food  purchased  or  obtained  with;  or 

(b)  Attempts  to  exchange  food  purchased  or  obtained  with  benefits  or  an 
electronic  benefits  transfer  card  under  the  federal  Food  and  Nutrition 
Program  for  cash  or  anything  of  value  other  than  food,  is  guilty  of  fraud. 

(4)  Any  person  having  duties  in  the  administration  of  a  state  or  federally 
funded  assistance  program  who  fraudulently  misappropriates,  attempts  to 
misappropriate,  or  aids  and  abets  in  the  misappropriation  of,  a  food  stamp,  an 
authorization  for  food  stamps,  a  food  stamp  identification  card,  an  electronic 
benefits  transfer  card,  the  benefits  accessible  by  such  card,  a  certificate  of 
eligibility  for  prescribed  medicine,  a  Medicaid  identification  card,  or  assistance 
from  any  other  state  or  federally  funded  program  with  which  he  has  been 
entrusted  or  of  which  he  has  gained  possession  by  virtue  of  his  position,  or  who 
knowingly  fails  to  disclose  any  such  fraudulent  activity,  is  guilty  of  fraud. 
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(5)  Any  person  who: 

(a)  Knowingly  files,  attempts  to  file,  or  aids  and  abets  in  the  filing  of,  a 
claim  for  services  to  a  recipient  of  benefits  under  any  state  or  federally 
funded  assistance  program  for  services  which  were  not  rendered;  knowingly 
files  a  false  claim  for  nonauthorized  items  or  services  under  such  a  program; 
or  knowingly  bills  the  recipient  of  benefits  under  such  a  program,  or  his 
family,  for  an  amount  in  excess  of  that  provided  for  by  law  or  regulations;  or 

(b)  In  any  way  knowingly  receives,  attempts  to  receive,  or  aids  and 
abets  in  the  receipt  of  unauthorized  payment  as  provided  herein  is  guilty  of 
fraud. 

(6)  Any  person  who  knowingly  signs,  or  aids  and  abets  any  person  to  sign, 
a  false  application  for  the  replacement  of  benefits  or  aid  to  which  that  person 
is  entitled  claiming  that  person's  benefits  or  aid  was  not  received,  is  guilty  of 
fraud. 

(7)  Any  person  convicted  of  the  crime  of  fraud  under  this  section  shall  be: 

(a)  Punished  by  imprisonment  in  the  State  Penitentiary  for  a  term  not 
exceeding  three  (3)  years,  and  fined  not  less  than  One  Thousand  Dollars 
($1,000.00)  nor  more  than  Ten  Thousand  Dollars  ($10,000.00);  or 

(b)  Punished  by  imprisonment  in  the  county  jail  for  a  term  not  exceed- 
ing one  (1)  year,  and  fined  not  less  than  One  Hundred  Dollars  ($100.00)  nor 
more  than  One  Thousand  Dollars  ($1,000.00);  and 

(c)  Ordered  to  make  full  restitution  of  the  money  or  services  or  the  value 
of  those  services  unlawfully  received;  and 

(d)  Where  the  legislation  creating  a  program  allows,  suspended  from 
participation  in  the  program  for  the  length  of  time  allowed  by  the  legislation 
creating  the  program. 

(8)  This  section  shall  not  prohibit  prosecution  under  any  other  criminal 
statute  of  this  state  or  the  United  States. 

SOURCES:  Laws,  1981,  ch.  530,  §  1;  Laws,  2008,  ch.  342,  §  1,  eff  from  and  after 
July  1,  2008. 

Amendment  Notes  —  The  2008  amendment,  in  (2),  substituted  "trafficking"  for 
"traffic"  and  inserted  "an  electronic  benefits  transfer  card  or  the  benefits  accessed  by 
such  card";  added  (3)  and  redesignated  former  (3)  through  (7)  as  present  (4)  through  (8); 
and  inserted  "an  electronic  benefits  transfer  card,  the  benefits  accessible  by  such  card" 
in  (4). 

Cross  References  —  Statute  of  limitation  for  prosecution  for  felonious  assistance 
program  fraud,  see  §  99-1-5. 

§  97-19-75.    Bad  check  complaint  procedures;  restitution  pro- 
cedures. 

(1)  The  holder  of  any  check,  draft  or  order  for  the  payment  of  money  which 
has  been  made,  drawn,  issued,  uttered  or  delivered  in  violation  of  Section 
97-19-55,  Mississippi  Code  of  1972,  may,  after  complying  with  the  provisions  of 
Section  97-19-57,  Mississippi  Code  of  1972,  present  a  complaint  to  the  district 
attorney.  The  complaint  shall  be  accompanied  by  the  original  check,  draft  or 
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order  upon  which  the  complaint  is  filed  and  the  return  receipt  showing  mailing 
of  notice  under  Section  97-19-57,  Mississippi  Code  of  1972.  Not  more  than  one 
(1)  check,  draft  or  order  shall  be  included  within  a  single  complaint.  Upon 
receipt  of  such  complaint,  the  district  attorney  shall  evaluate  the  complaint  to 
determine  whether  or  not  the  complaint  is  appropriate  to  be  processed  by  the 
district  attorney. 

(2)  If,  after  filing  a  complaint  with  the  district  attorney,  the  complainant 
wishes  to  withdraw  the  complaint  for  good  cause,  the  complainant  shall  pay  a 
fee  of  Thirty  Dollars  ($30.00)  to  the  office  of  the  district  attorney  for  processing 
such  complaint.  Upon  payment  of  the  processing  fee  and  withdrawal  of  the 
complaint,  the  district  attorney  shall  return  the  original  check,  draft  or  order 
to  the  complainant. 

(3)  After  approval  of  the  complaint  by  the  district  attorney,  a  warrant  may 
be  issued  by  any  judicial  officer  authorized  by  law  to  issue  arrest  warrants,  and 
the  warrant  may  be  held  by  the  district  attorney.  After  issuance  of  a  warrant 
or  upon  approval  of  a  complaint  by  the  district  attorney,  the  district  attorney 
shall  issue  a  notice  to  the  individual  charged  in  the  complaint,  informing  him 
that  a  warrant  has  been  issued  for  his  arrest  or  that  a  complaint  has  been 
received  by  the  district  attorney  and  that  he  may  be  eligible  for  deferred 
prosecution  for  a  violation  of  Section  97-19-55,  Mississippi  Code  of  1972,  by 
voluntarily  surrendering  himself  to  the  district  attorney  within  ten  (10)  days, 
Saturdays,  Sundays  and  legal  holidays  excepted,  from  receipt  of  the  notice. 
Such  notice  shall  be  sent  by  United  States  mail. 

(4)  (a)  If  the  check  is  not  a  casino  marker,  and  the  accused  voluntarily 
surrenders  himself  within  the  time  period  as  provided  by  subsection  (3)  of 
this  section,  the  accused  shall  be  presented  with  the  complaint  and/or 
warrant  and  prosecution  of  the  accused  may  be  deferred  upon  payment  by 
the  accused  of  a  service  charge  in  the  amount  of  Forty  Dollars  ($40.00)  to  the 
district  attorney  and  by  execution  of  a  restitution  agreement  as  hereinafter 
provided. 

(b)  If  the  check  is  a  casino  marker,  and  the  accused  voluntarily 
surrenders  himself  within  the  time  period  as  provided  by  subsection  (3)  of 
this  section,  the  accused  shall  be  presented  with  the  complaint  and/or 
warrant,  and  prosecution  of  the  accused  may  be  deferred  upon  payment  by 
the  accused  of  a  service  charge  in  the  amounts  specified  in  this  paragraph  (b) 
to  the  district  attorney  and  by  execution  of  a  restitution  agreement  as 
hereinafter  provided.  The  amounts  of  the  service  charge  are  as  follows: 

(i)  Forty  Dollars  ($40.00),  if  the  amount  of  the  check  or  draft  is  equal 
to  or  less  than  One  Hundred  Dollars  ($100.00). 

(ii)  Fifty  Dollars  ($50.00),  if  the  face  amount  of  the  check  or  draft  is 
more  than  One  Hundred  Dollars  ($100.00)  but  does  not  exceed  Three 
Hundred  Dollars  ($300.00). 

(iii)  Seventy-five  Dollars  ($75.00),  if  the  face  amount  of  the  check  or 
draft  is  more  than  Three  Hundred  Dollars  ($300.00)  but  does  not  exceed 
One  Thousand  Dollars  ($1,000.00). 
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(iv)  One  Hundred  Fifty  Dollars  ($150.00),  if  the  face  amount  of  the 
check  or  draft  is  more  than  One  Thousand  Dollars  ($1,000.00)  but  does  not 
exceed  Two  Thousand  Five  Hundred  Dollars  ($2,500.00). 

(v)  Five  Hundred  Dollars  ($500.00),  if  the  face  amount  of  the  check  or 
draft  is  more  than  Two  Thousand  Five  Hundred  Dollars  ($2,500.00)  but 
does  not  exceed  Ten  Thousand  Dollars  ($10,000.00). 

(vi)  Ten  percent  (10%)  of  the  face  amount  of  the  check  or  draft,  if  the 
face  amount  of  the  check  or  draft  is  more  than  Ten  Thousand  Dollars 
($10,000.00). 

(5)  For  the  purposes  of  Sections  97-19-73  through  97-19-81,  the  term 
"restitution"  shall  mean  and  be  defined  as  the  face  amount  of  any  check,  draft 
or  order  for  the  payment  of  money  made,  drawn,  issued,  uttered  or  delivered  in 
violation  of  Section  97-19-55,  Mississippi  Code  of  1972,  plus  a  service  charge 
payable  to  the  complainant  in  the  amount  of  Thirty  Dollars  ($30.00). 

(6)  After  an  accused  has  voluntarily  surrendered  himself  and  paid  the 
service  charge  as  provided  by  subsection  (4)  of  this  section,  the  district  attorney 
may  enter  into  a  restitution  agreement  with  the  accused  prescribing  the  terms 
by  which  the  accused  shall  satisfy  restitution  to  the  district  attorney  on  behalf 
of  the  complainant.  The  terms  of  such  agreement  shall  be  determined  on  a 
case-by-case  basis  by  the  district  attorney,  but  the  duration  of  any  such 
agreement  shall  be  no  longer  than  a  period  of  six  (6)  months.  No  interest  shall 
be  charged  or  collected  on  restitution  monies.  The  restitution  agreement  shall 
be  signed  by  the  accused  and  approved  by  the  district  attorney  before  it  is 
effective.  If  the  accused  does  not  honor  each  term  of  the  restitution  agreement 
signed  by  him,  the  accused  may  be  proceeded  against  by  prosecution  under  the 
provisions  of  Sections  97-19-55  through  97-19-69,  Mississippi  Code  of  1972, 
and  as  provided  by  Section  97-19-79.  If  the  accused  makes  restitution  and  pays 
all  charges  set  out  by  statute  or  if  the  accused  enters  into  a  restitution 
agreement  as  set  out  above  and  honors  all  terms  of  such  agreement,  then  if 
requested,  the  original  check  may  be  returned  to  the  accused  and  a  photocopy 
retained  in  the  check  file. 

(7)  If  the  holder  of  any  check,  draft  or  order  for  the  payment  of  money 
presents  to  the  district  attorney  satisfactory  evidence  that  the  original  check, 
draft  or  order  is  unavailable  and  satisfactory  evidence  of  the  check,  draft  or 
order  is  presented  in  the  form  of  bank  records  or  a  photographic  copy  of  the 
instrument,  whether  from  microfilm  or  otherwise,  then  the  procedures  pro- 
vided for  in  this  section  may  be  followed  in  the  absence  of  the  original  check, 
draft  or  order. 

SOURCES:  Laws,  1988,  ch.  551,  §  2;  Laws,  1990,  ch.  566,  §  1;  Laws,  1992,  ch.  513, 
§  2;  Laws,  1999,  ch.  368,  §  1;  Laws,  2009,  ch.  454,  §  3,  eff  from  and  after  July 
1,  2009. 

Amendment  Notes  —  The  2009  amendment,  in  (4),  inserted  "the  check  is  not  a 
casino  marker,  and"  near  the  beginning  of  (a),  and  added  (b). 
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§  97-19-85.  Fraudulent  use  of  identity,  Social  Security  num- 
ber, credit  card  or  debit  card  number  or  other  identifying 
information  to  obtain  thing  of  value. 

(1)  Any  person  who  shall  make  or  cause  to  be  made  any  false  statement  or 
representation  as  to  his  or  another  person's  or  entity's  identity,  social  security 
account  number,  credit  card  number,  debit  card  number  or  other  identifying 
information  for  the  purpose  of  fraudulently  obtaining  or  with  the  intent  to 
obtain  goods,  services  or  any  thing  of  value,  shall  be  guilty  of  a  felony  and  upon 
conviction  thereof  for  a  first  offense  shall  be  fined  not  more  than  Five  Thousand 
Dollars  ($5,000.00)  or  imprisoned  for  a  term  not  to  exceed  five  (5)  years,  or 
both.  For  a  second  or  subsequent  offense  such  person,  upon  conviction,  shall  be 
fined  not  more  than  Ten  Thousand  Dollars  ($10,000.00)  or  imprisoned  for  a 
term  not  to  exceed  ten  (10)  years,  or  both.  In  addition  to  the  fines  and 
imprisonment  provided  in  this  section,  a  person  convicted  under  this  section 
shall  be  ordered  to  pay  restitution  as  provided  in  Section  99-37-1  et  seq. 

(2)  A  person  is  guilty  of  fraud  under  subsection  (1)  who: 

(a)  Shall  furnish  false  information  willfully,  knowingly  and  with  intent 
to  deceive  anyone  as  to  his  true  identity  or  the  true  identity  of  another 
person;  or 

(b)  Willfully,  knowingly,  and  with  intent  to  deceive,  uses  a  social 
security  account  number  to  establish  and  maintain  business  or  other 
records;  or 

(c)  With  intent  to  deceive,  falsely  represents  a  number  to  be  the  social 
security  account  number  assigned  to  him  or  another  person,  when  in  fact  the 
number  is  not  the  social  security  account  number  assigned  to  him  or  such 
other  person;  or 

(d)  With  intent  to  deceive,  falsely  represents  to  be  a  representative  of  an 
entity  in  order  to  open  banking  accounts,  obtain  credit  cards,  or  other 
services  and  supplies  in  the  entity's  name;  or 

(e)  Knowingly  alters  a  social  security  card,  buys  or  sells  a  social  security 
card  or  counterfeit  or  altered  social  security  card,  counterfeits  a  social 
security  card,  or  possesses  a  social  security  card  or  counterfeit  social  security 
card  with  intent  to  sell  or  alter  it. 

SOURCES:  Laws,  1993,  ch.  387,  §  1;  Laws,  1998,  ch.  555,  §  1;  Laws,  2009,  ch.  391, 
§  1,  eff  from  and  after  July  1,  2009. 

Amendment  Notes  —  The  2009  amendment  inserted  "or  entity's"  in  the  first 
sentence  of  (1);  added  (d);  redesignated  former  (d)  as  present  (e);  and  made  a  minor 
stylistic  change. 

RESEARCH  REFERENCES 

ALR.  Criminal  Liability  for  Unauthor- 
ized Use  of  Credit  Card  under  State 
Credit  Card  Statutes.  68  A.L.R.6th  527. 
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CHAPTER  21 
Forgery  and  Counterfeiting 

Article  1.         General  Provisions    97-21-1 

Article  2.         Forfeiture  of  Property  for  Violations  of  Trademark  and 

Recordings  Laws    97-21-101 

Article  1. 
General  Provisions. 


Sec. 

97-21-53.        Trade-marks;  counterfeiting  and  forging  of. 

97-21-55.        Trade-marks;  possession  of  dies,  plates,  printed  label  or  any  imitation 

for  purpose  of  vending  imitation  goods. 
97-21-57.        Trade-marks;  sale  of  goods  bearing  counterfeit  stamp  or  label. 

§  97-21-33.    Penalty  for  forgery. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Guilty  pleas. 

3.  Sentence. 

1.  In  generaL 

Where  appellant  pleaded  guilty  to  two 
counts  of  uttering  a  forgery  in  2004,  the 
trial  court  did  not  err  by  sentencing  him  to 
one  year  in  prison  and  a  $1,000  fine  for 
each  count  under  the  2003  amendment  to 
Miss.  Code  Ann.  §  97-21-33.  While  the 
judge  had  the  discretion  to  impose  a  lesser 
penalty  as  the  amount  forged  was  less 
than  $500,  he  was  not  required  to  do  so. 
Davis  V.  State,  975  So.  2d  905  (Miss.  Ct. 
App.  2008). 

Defendant  was  entitled  to  be  sentenced 
for  uttering  a  forgery  under  the  amended 
version  of  Miss.  Code  Ann.  §  97-21-33 
because  it  was  amended  before  his  convic- 
tion became  final  and  his  sentence  was 
legal  under  Miss.  Code  Ann.  §  99-19-33; 
the  trial  judge  could  sentence  a  person  to 
a  term  of  not  less  than  two  years  nor  more 
than  ten  years.  Peterson  v.  State,  963  So. 
2d  29  (Miss.  Ct.  App.  2007). 

Postconviction  relief  was  denied  in  a 
case  where  defendant  entered  a  guilty 
plea  to  the  charge  of  uttering  a  forgery 
because  a  felony  sentence  was  properly 
imposed  under  a  trial  court's  discretion 
where  defendant  had  one  indictment  re- 


tired to  the  file,  and  she  owed  restitution 
on  a  charge  in  another  county.  Tate  v. 
State,  961  So.  2d  763  (Miss.  Ct.  App. 
2007). 

Where  a  sentence  of  10  years  with  five 
years  suspended  was  entered  in  a  case 
where  defendant  entered  a  guilty  plea  to 
the  charge  of  uttering  a  forgery,  defendant 
was  unable  to  challenge  the  sentence  in  a 
motion  for  post-conviction  relief  since  it 
was  not  raised  at  the  time  of  sentence;  at 
any  rate,  the  issue  of  disproportionality 
was  meritless  because  the  sentence  was 
within  the  limits  of  Miss.  Code  Ann.  §  97- 
21-33.  Tate  v.  State,  961  So.  2d  763  (Miss. 
Ct.  App.  2007). 

Motion  for  post-conviction  relief  was 
properly  dismissed  based  on  an  allegation 
of  ineffective  assistance  of  counsel  be- 
cause defendant  was  correctly  informed  of 
the  10-year  maximum  penalty  for  uttering 
forgery;  however,  the  case  was  remanded 
for  resentencing  because  plain  error  was 
committed  when  a  trial  court  improperly 
imposed  a  15-year  sentence.  Jefferson  v. 
State,  958  So.  2d  1276  (Miss.  Ct.  App. 
2007). 

Defendant  did  not  receive  ineffective 
assistance  of  counsel  by  the  failure  to 
inform  him  of  an  amended  sentence  under 
Miss.  Code  Ann.  §  97-21-33  because  he 
was  unable  to  show  that  he  would  have 
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chosen  to  proceed  to  trial  if  he  had  been 
informed  of  such;  defendant  received  a 
very  favorable  plea  agreement  under  ei- 
ther sentencing  scheme,  and  therefore  it 
was  unlikely  that  the  outcome  of  the  case 
would  have  been  different.  Coleman  v. 
State,  971  So.  2d  637  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  denied  by  2007 
Miss.  LEXIS  681  (Miss.  Dec.  6,  2007),  writ 
of  certiorari  denied  by  2007  Miss.  LEXIS 
684  (Miss.  Dec.  6,  2007),  writ  of  certiorari 
denied  by  973  So.  2d  244,  2007  Miss. 
LEXIS  686  (Miss.  2007). 

In  a  hearing  for  post-conviction  relief,  a 
trial  court  did  not  err  by  changing  a  sen- 
tence imposed  to  reflect  the  amended  sen- 
tencing range  under  Miss.  Code  Ann. 
§  97-21-33  where  the  facts  showed  that 
defendant  entered  a  valid  and  voluntary 
guilty  plea,  but  was  sentenced  illegally;  it 
was  an  inadvertent  failure  of  the  trial 
court,  the  district  attorney,  and  defense 
counsel  to  realize  there  was  a  change  in 
the  maximum  sentence.  Coleman  v.  State, 
971  So.  2d  637  (Miss.  Ct.  App.  2007),  writ 
of  certiorari  denied  by  2007  Miss.  LEXIS 
681  (Miss.  Dec.  6,  2007),  writ  of  certiorari 
denied  by  2007  Miss.  LEXIS  684  (Miss. 
Dec.  6,  2007),  writ  of  certiorari  denied  by 
973  So.  2d  244,  2007  Miss.  LEXIS  686 
(Miss.  2007). 

Because  defendant  did  not  receive  a 
suspended  sentence,  his  sentence  was  not 
illegal  under  Miss.  Code  Ann.  §  47-7- 
33(1)  (Rev.  2004),  and  therefore  his  peti- 
tion for  post-conviction  relief  was  properly 
dismissed  as  untimely,  as  it  was  not  filed 
until  March  2005;  under  Miss.  Code  Ann. 
§  99-39-5(2),  defendant  only  had  until 
June  5,  2003,  to  file  his  motion  for  post- 
conviction relief,  and  two  years'  incarcera- 
tion plus  one  year  of  supervision  did  not 
exceed  15  years,  the  maximum  sentence 
for  uttering  a  forgery.  King  v.  State,  929 
So.  2d  373  (Miss.  Ct.  App.  2006). 

2.  Guilty  pleas. 

In  a  post-conviction  appeal  in  which  a 
state  inmate  had  been  sentenced  to  a  term 
of  10  years  in  the  custody  of  the  Missis- 
sippi Department  of  Corrections  with  10 


years  suspended  and  five  years  of  proba- 
tion for  violating  Miss.  Code  Ann.  §  97- 
21-33,  he  argued  unsuccessfully  that  his 
guilty  plea  should  be  set  aside  because  he 
was  incorrectly  advised  of  the  minimum 
sentence;  he  had  been  advised  of  the  mini- 
mum and  maximum  sentence  for  the 
felony  conviction  and  pled  guilty  to  a 
felony  charge.  The  minimum  sentence  for 
felony  uttering  a  forgery  was  two  years, 
not  zero  months,  and  the  maximum  sen- 
tence for  the  felony  was  10  years;  the 
inmate  stated  in  open  court  that  he  knew 
the  minimum  and  maximum  sentence  for 
the  felony  and  that  he  was  guilty  of  the 
felony  Bowen  v  State,  995  So.  2d  844 
(Miss.  Ct.  App.  2008). 

3.  Sentence. 

Circuit  court  appeared  to  largely  rely  on 
the  fact  that  defendant  engaged  in  a  "ma- 
licious scheme"  to  defraud  merchants  by 
using  a  computer  program  to  create  coun- 
terfeit checks.  In  line  with  the  proscribed 
sentencing  factors,  and  the  case  law,  the 
reviewing  court  could  not  find  that  the 
circuit  court  abused  its  discretion  in  con- 
sidering the  pending  charges  against  de- 
fendant when  it  sentenced  defendant 
within  the  statutory  limits  provided  in 
Miss.  Code  Ann.  §  97-21-33.  Davis  v 
State,  17  So.  3d  1149  (Miss.  Ct.  App. 
2009). 

In  a  post-conviction  appeal  in  which  a 
state  inmate  had  been  sentenced  to  a  term 
of  10  years  in  the  custody  of  the  Missis- 
sippi Department  of  Corrections  with  10 
years  suspended  and  five  years  of  proba- 
tion for  violating  Miss.  Code  Ann.  §  97- 
21-33,  he  argued  unsuccessfully  that  his 
sentence  was  invalid  since  the  amount 
involved  in  the  crime  was  $  250  and  the 
statute  provided  for  misdemeanor  penal- 
ties when  the  value  involved  was  less  than 
$  500.  Section  97-21-33  clearly  stated  that 
the  imposition  of  the  sentence  was  within 
the  trial  judge's  discretion,  and,  in  the 
present  case,  the  trial  judge  noted  that  the 
inmate  had  an  extensive  list  of  misde- 
meanors and  an  admitted  addiction  to 
cocaine.  Bowen  v.  State,  995  So.  2d  844 
(Miss.  Ct.  App.  2008). 
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§  97-21-53.    Trade-marks;  counterfeiting  and  forging  of. 

(1)  Every  person  who  shall  knowingly  and  willfully  forge  or  counterfeit,  or 
cause  or  procure  to  be  forged  or  counterfeited,  any  representation,  likeness, 
similitude,  copy,  or  imitation  of  the  private  stamp,  wrappers,  or  labels  usually 
fixed  by  any  mechanic  or  manufacturer  to,  and  used  by  such  mechanic  or 
manufacturer  on,  in,  or  about  the  sale  of  any  goods,  wares,  or  merchandise 
whatsoever,  shall  be  punished  as  follows: 

(a)  If  the  goods  or  services  to  which  the  forged  or  counterfeit  represen- 
tation, likeness,  similitude,  copy  of  imitation  of  the  private  stamp,  wrappers 
or  labels  are  attached  or  affixed,  or  in  connection  with  which  they  are  used, 
or  to  which  the  offender  intended  they  be  attached  or  affixed,  or  in 
connection  with  which  the  offender  intended  they  be  used,  have,  in  the 
aggregate,  a  retail  value  of  the  goods  if  they  were  not  forged  or  counterfeited 
of  One  Thousand  Dollars  ($1,000.00),  or  more,  the  person  shall  be  guilty  of 
a  felony  and,  upon  conviction,  may  be  imprisoned  for  up  to  five  (5)  years  and 
fined  up  to  Ten  Thousand  Dollars  ($10,000.00);  or 

(b)  If  the  goods  or  services  to  which  the  forged  or  counterfeit  represen- 
tation, likeness,  similitude,  copy,  or  imitation  of  the  private  stamp,  wrap- 
pers, or  labels  are  attached  or  affixed,  or  in  connection  with  which  they  are 
used,  or  to  which  the  offender  intended  they  be  attached  or  affixed,  or  in 
connection  with  which  the  offender  intended  they  be  used,  have,  in  the 
aggregate,  a  retail  value  of  less  than  One  Thousand  Dollars  ($1,000.00),  the 
person  shall  be  guilty  of  a  misdemeanor  and,  upon  conviction,  may  be 
imprisoned  for  up  to  one  (1)  year  and  fined  up  to  Five  Thousand  Dollars 
($5,000.00). 

(2)  Property  used  in  any  way  to  violate  the  provisions  of  this  section  shall 
be  subject  to  forfeiture  under  Sections  97-21-101  and  97-21-103. 

SOURCES:  Codes,  1857,  ch.  64,  art.  131;  1871,  §  2595;  1880,  §  2841;  1892,  §  1306; 
1906,  §  1380;  Hemingway's  1917,  §  1123;  1930,  §  1153;  1942,  §  2390;  Laws, 
2009,  ch.  378,  §  1;  Laws,  2011,  ch.  346,  §  3,  eff  from  and  after  July  1,  2011. 

Amendment  Notes  —  The  2009  amendment  substituted  "shall  be  punished  as 
follows"  for  "shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  punished 
by  fine  not  exceeding  five  hundred  dollars,  or  imprisonment  in  the  county  jail  not  less 
than  three  months  nor  more  than  one  year"  at  the  end  of  the  introductory  paragraph; 
and  added  (a)  and  (b). 

The  2011  amendment  inserted  the  subsection  (1)  designation  and  added  (2). 

§  97-21-55.  Trade-marks;  possession  of  dies,  plates,  printed 
label  or  any  imitation  for  purpose  of  vending  imitation 
goods. 

(1)  Every  person  who  shall  have  in  his  possession  any  die,  plate,  engrav- 
ing, or  printed  label,  stamp,  or  wrapper,  or  any  representation,  likeness, 
similitude,  copy,  or  imitation  of  the  private  stamp,  wrapper,  or  label  usually 
fixed  by  any  mechanic  or  manufacturer  to,  and  used  by  such  mechanic  or 
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manufacturer  on,  in,  or  about  the  sale  of  any  goods,  wares,  or  merchandise, 
with  intent  to  use  or  sell  the  said  die,  plate  or  engraving,  or  printed  stamp, 
label,  or  wrapper,  for  the  purpose  of  aiding  or  assisting,  in  any  way  whatever, 
in  vending  any  goods,  wares,  or  merchandise  in  imitation  of,  or  intended  to 
resemble  and  be  sold  for  the  goods,  wares,  or  merchandise  of  such  mechanic  or 
manufacturer,  shall  be  guilty  of  a  felony,  and,  upon  conviction,  be  punished  by 
imprisonment  for  not  more  than  five  (5)  years  and  a  fine  of  Ten  Thousand 
Dollars  ($10,000.00). 

(2)  Property  used  in  any  way  to  violate  the  provisions  of  this  section  shall 
be  subject  to  forfeiture  under  Sections  97-21-101  and  97-21-103. 

SOURCES:  Codes,  1857,  ch.  64,  art.  132;  1871,  §  2596;  1880,  §  2842;  1892,  §  1307; 
1906,  §  1381;  Hemingway's  1917,  §  1124;  1930,  §  1154;  1942,  §  2391;  Laws, 
2009,  ch.  378,  §  2;  Laws,  2011,  eh.  346,  §  4,  eff  from  and  after  July  1,  2011. 

Amendment  Notes  —  The  2009  amendment  substituted  "shall  be  guilty  of  a  felony, 
and,  upon  conviction,  be  punished  by  imprisonment  for  not  more  than  five  (5)  years  and 
a  fine  of  Ten  Thousand  Dollars  ($10,000.00)"  for  "shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction,  be  punished  by  fine  not  exceeding  five  hundred  dollars,  or  imprison- 
ment in  the  county  jail  not  less  than  three  months  nor  more  than  one  year"  at  the  end 
of  the  section. 

The  2011  amendment  inserted  the  subsection  (1)  designation  and  added  (2). 

§  97-21-57.  Trade-marks;  sale  of  goods  bearing  counterfeit 
stamp  or  label. 

(1)  Every  person  who  shall  sell,  vend,  or  possess  with  intent  to  sell  or  vend 
any  goods,  wares,  or  merchandise  having  thereon  any  forged  or  counterfeit 
stamp  or  label,  imitating,  resembling,  or  purporting  to  be  the  stamp  or  label  of 
any  mechanic  or  manufacturer,  knowing  the  same  to  be  forged  or  counter- 
feited, and  resembling  or  purporting  to  be  imitations  of  the  stamps  or  labels  of 
such  mechanic  or  manufacturer  shall  be  punished  as  follows: 

(a)  If  the  goods  or  services  to  which  the  forged  or  counterfeit  represen- 
tation, likeness,  similitude,  copy,  or  imitation  of  the  private  stamp,  wrap- 
pers, or  labels  are  attached  or  affixed,  or  in  connection  with  which  they  are 
used,  or  to  which  the  offender  intended  they  be  attached  or  affixed,  or  in 
connection  with  which  the  offender  intended  they  be  used,  have,  in  the 
aggregate,  a  retail  value  of  the  goods  if  they  were  not  forged  or  counterfeited 
of  One  Thousand  Dollars  ($1,000.00),  or  more,  the  person  shall  be  guilty  of 
a  felony  and,  upon  conviction,  may  be  imprisoned  for  up  to  five  (5)  years  and 
fined  up  to  Ten  Thousand  Dollars  ($10,000.00);  or 

(b)  If  the  goods  or  services  to  which  the  forged  or  counterfeit  represen- 
tation, likeness,  similitude,  copy,  or  imitation  of  the  private  stamp,  wrap- 
pers, or  labels  are  attached  or  affixed,  or  in  connection  with  which  they  are 
used,  or  to  which  the  offender  intended  they  be  attached  or  affixed,  or  in 
connection  with  which  the  offender  intended  they  be  used,  have,  in  the 
aggregate,  a  retail  value  of  the  goods  if  they  were  not  forged  or  counterfeited 
of  less  than  One  Thousand  Dollars  ($1,000.00),  the  person  shall  be  guilty  of 
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a  misdemeanor  and,  upon  conviction,  may  be  imprisoned  for  up  to  one  (1) 
year  and  fined  up  to  Five  Thousand  Dollars  ($5,000.00). 

(2)  Property  used  in  any  way  to  violate  the  provisions  of  this  section  shall 
be  subject  to  forfeiture  under  Sections  97-21-101  and  97-21-103. 

SOURCES:  Codes,  1857,  ch.  64,  art.  133;  1871,  §  2597;  1880,  §  2843;  1892,  §  1308; 
1906,  §  1382;  Hemingway's  1917,  §  1125;  1930,  §  1155;  1942,  §  2392;  Laws, 
2009,  ch.  378,  §  3;  Laws,  2011,  eh.  346,  §  5;  Laws,  2012,  ch.  389,  §  1,  eff  from 
and  after  July  1,  2012. 

Amendment  Notes  —  The  2009  amendment  substituted  "shall  be  punished  as 
follows"  for  "shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  punished 
by  imprisonment  in  the  county  jail  not  exceeding  three  months,  or  by  a  fine  not  less 
than  fifty  nor  more  than  five  hundred  dollars,  or  both"  at  the  end  of  the  introductory 
paragraph;  and  added  (a)  and  (b). 

The  2011  amendment  inserted  the  subsection  (1)  designation;  substituted  "offender" 
for  "offended"  in  (l)(b)  and;  added  (2). 

The  2012  amendment  in  (1),  added  "sell"  preceding  "vend",  and  added  "or  possess 
with  intent  to  sell  or  vend"  thereafter  near  the  beginning,  and  deleted  "without 
disclosing  the  fact  to  the  purchaser  thereof"  preceding  "shall  be  punished  as  follows" 
near  the  end. 

§  97-21-59.    Uttering  counterfeit  instrument  or  coin. 

JUDICIAL  DECISIONS 


3.  Evidence. 

5.    Sentencing  considerations. 

3.  Evidence. 

Evidence  supported  defendant's  convic- 
tion of  uttering  forgery  because  (1)  the 
checks  presented  to  a  check  cashing  busi- 
ness were  in  defendant's  prior  possession; 
(2)  defendant  admitted  to  knowledge  and 
involvement  in  a  check-cashing  scheme; 
and  (3)  there  was  no  record  of  an  account 
at  a  bank  belonging  to  the  business  that 
issued  the  check  which  defendant  actually 
cashed,  and  no  evidence  that  the  company 
even  existed.  Jones  v.  State,  —  So.  2d  — , 
2013  Miss.  App.  LEXIS  199  (Miss.  Ct. 
App.  Apr  23,  2013). 

Defendant's  convictions  for  uttering  a 
forgery  under  Miss.  Code  Ann.  §  97-21-1 
and  for  conspiracy  under  Miss.  Code  Ann. 
§  97-1-1  were  affirmed  because  there  was 
sufficient  evidence  for  the  jury  to  find  that 
defendant  possessed  the  forged  checks 
and  attempted  to  pass  these  checks  off  as 
true  and  although  the  co-conspirator  was 
an  admitted  drug  addict,  his  testimony 
was  not  self-contradictory  or  thoroughly 
impeached.  Nelson  v.  State,  32  So.  3d  534 


(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  31  So.  3d  1217,  2010  Miss. 
LEXIS  186  (Miss.  2010). 

Defendant's  convictions  for  uttering  a 
forgery  under  Miss.  Code  Ann.  §  97-21-1 
and  for  conspiracy  under  Miss.  Code  Ann. 
§  97-1-1  were  affirmed  because  there  was 
sufficient  evidence  for  the  jury  to  find  that 
defendant  possessed  the  forged  checks 
and  attempted  to  pass  these  checks  off  as 
true  and  although  the  co-conspirator  was 
an  admitted  drug  addict,  his  testimony 
was  not  self-contradictory  or  thoroughly 
impeached.  Nelson  v.  State,  32  So.  3d  534 
(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  31  So.  3d  1217,  2010  Miss. 
LEXIS  186  (Miss.  2010). 

Motion  for  post-conviction  relief  was  de- 
nied in  a  case  where  defendant  pled  guilty 
to  uttering  a  forgery  because  a  claim  that 
the  charge  should  have  been  for  false 
pretenses  instead  was  procedurally 
barred  under  Miss.  Code  Ann.  §  99-39- 
21(1)  since  the  issue  was  not  raised  in  the 
plea;  despite  the  bar,  the  issue  was 
meritless  because  defendant  admitted  in 
the  plea  colloquy  that  she  knowingly  cre- 
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ated  a  fictitious  name  for  use  on  a  bank 
account  and  presented  a  check  drawn  on 
that  account  for  pa3rment  at  a  retail  store. 
Tate  V.  State,  961  So.  2d  763  (Miss.  Ct. 
App.  2007). 

5.  Sentencing  considerations. 

Motion  for  post-conviction  rehef  was 
properly  dismissed  based  on  an  allegation 
of  ineffective  assistance  of  counsel  be- 
cause defendant  was  correctly  informed  of 
the  10-year  maximum  penalty  for  uttering 
forgery;  however,  the  case  was  remanded 
for  resentencing  because  plain  error  was 
committed  when  a  trial  court  improperly 
imposed  a  15-year  sentence.  Jefferson  v. 


State,  958  So.  2d  1276  (Miss.  Ct.  App. 
2007). 

Because  defendant  did  not  receive  a 
suspended  sentence,  his  sentence  was  not 
illegal  under  Miss.  Code  Ann.  §  47-7- 
33(1)  (Rev.  2004),  and  therefore  his  peti- 
tion for  post-conviction  relief  was  properly 
dismissed  as  untimely,  as  it  was  not  filed 
until  March  2005;  under  Miss.  Code  Ann. 
§  99-39-5(2),  defendant  only  had  until 
June  5,  2003,  to  file  his  motion  for 
postconviction  relief,  and  two  years'  incar- 
ceration plus  one  year  of  supervision  did 
not  exceed  15  years,  the  maximum  sen- 
tence for  uttering  a  forgery.  King  v.  State, 
929  So.  2d  373  (Miss.  Ct.  App.  2006). 


Article  2. 

Forfeiture  of  Property  for  Violations  of  Trademark  and  Recordings  Laws. 
Sec. 

97-21-101.       Property  used  in  trademark  and  recordings  violations  subject  to  civil 

forfeiture;  who  may  institute  proceedings. 
97-21-103.       Seizure  and  forfeiture  proceedings;  determination  of  property  owner; 

determination  of  existence  of  parties  with  security  interests  affecting 

property;  notice  to  holders  of  security  interests;  hearing;  disposition  of 

forfeited  property  and  proceeds. 

§  97-21-101.  Property  used  in  trademark  and  recordings  vio- 
lations subject  to  civil  forfeiture;  who  may  institute  pro- 
ceedings. 

(1)  All  property,  real  or  personal,  including  money,  used  in  the  course  of, 
intended  for  use  in  the  course  of,  derived  from,  or  realized  through,  conduct  in 
violation  of  Section  97-21-53,  97-21-55,  97-21-57  or  97-23-89  is  subject  to  civil 
forfeiture  to  the  state  pursuant  to  the  provisions  of  Section  97-21-103; 
provided,  however,  that  a  forfeiture  of  personal  property  encumbered  by  a  bona 
fide  security  interest  or  real  property  encumbered  by  a  bona  fide  mortgage, 
deed  of  trust,  lien  or  encumbrance  of  record  shall  be  subject  to  the  interest  of 
the  secured  party  or  subject  to  the  interest  of  the  holder  of  the  mortgage,  deed 
of  trust,  lien  or  encumbrance  of  record  if  such  secured  party  or  holder  neither 
had  knov^ledge  of  or  consented  to  the  act  or  omission. 

(2)  Property  subject  to  forfeiture  may  be  seized  by  law  enforcement 
officers  upon  process  issued  by  any  appropriate  court  having  jurisdiction  over 
the  property.  Seizure  without  process  may  be  made  if: 

(a)  The  seizure  is  incident  to  an  arrest  or  a  search  under  a  search 
warrant  or  an  inspection  under  a  lawful  administrative  inspection; 

(b)  The  property  subject  to  seizure  has  been  the  subject  of  a  prior 
judgment  in  favor  of  the  state  in  a  criminal  injunction  or  forfeiture 
proceeding  based  upon  this  article. 
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(3)  The  Attorney  General,  any  district  attorney  or  any  state  agency 
having  jurisdiction  over  conduct  in  violation  of  Section  97-21-53,  97-21-55, 
97-21-57  or  97-23-89  may  institute  civil  proceedings  under  this  section.  In  any 
action  brought  under  this  section,  the  circuit  court  shall  proceed  as  soon  as 
practicable  to  the  hearing  and  determination.  Pending  final  determination,  the 
circuit  court  may  at  any  time  enter  such  injunctions  or  restraining  orders,  or 
take  such  actions,  including  the  acceptance  of  satisfactory  performance  bonds, 
as  the  court  may  deem  proper. 

(4)  Any  aggrieved  person  may  institute  a  civil  proceeding  against  any 
person  or  enterprise  convicted  of  engaging  in  activity  in  violation  of  Section 
97-21-53,  97-21-55,  97-21-57  or  97-23-89.  In  such  proceeding,  relief  shall  be 
granted  in  conformity  with  the  principles  that  govern  the  granting  of  injunc- 
tive relief  from  threatened  loss  or  damage  in  other  civil  cases,  except  that  no 
showing  of  immediate  and  irreparable  injury,  loss  or  damage  to  the  person 
shall  have  to  be  made. 

(5)  The  Attorney  General  may,  upon  timely  application,  intervene  in  any 
civil  action  or  proceeding  brought  under  this  section  if  he  certifies  that,  in  his 
opinion,  the  action  or  proceeding  is  of  general  public  importance.  In  such  action 
or  proceeding,  the  state  shall  be  entitled  to  the  same  relief  as  if  the  Attorney 
General  instituted  the  action  or  proceeding. 

(6)  Notwithstanding  any  other  provision  of  law,  a  criminal  or  civil  action 
or  proceeding  under  this  article  may  be  commenced  at  any  time  within  five  (5) 
years  after  the  conduct  in  violation  of  law  terminates  or  the  cause  of  action 
accrues.  If  a  criminal  prosecution  or  civil  action  or  other  proceeding  is  brought, 
or  intervened  in,  to  punish,  prevent  or  restrain  any  violation  of  law,  the 
running  of  the  period  of  limitations  prescribed  by  this  section  with  respect  to 
any  cause  of  action  arising  under  this  section  which  is  based,  in  whole  or  in 
part,  upon  any  matter  complained  of  in  any  such  prosecution,  action  or 
proceeding  shall  be  suspended  during  the  pendency  of  such  prosecution,  action 
or  proceeding  and  for  two  (2)  years  following  its  termination. 

(7)  The  application  of  one  (1)  civil  remedy  under  any  provision  of  this 
article  shall  not  preclude  the  application  of  any  other  remedy,  civil  or  criminal, 
under  this  article  or  any  other  provision  of  law.  Civil  remedies  under  this 
article  are  supplemental. 

SOURCES:  Laws,  2011,  ch.  346,  §  1,  eff  from  and  after  July  1,  2011. 

§  97-21-103.  Seizure  and  forfeiture  proceedings;  determina- 
tion of  property  owner;  determination  of  existence  of  par- 
ties with  security  interests  affecting  property;  notice  to 
holders  of  security  interests;  hearing;  disposition  of  for- 
feited property  and  proceeds. 

(1)  When  any  property  is  seized  pursuant  to  Section  97-21-101,  proceed- 
ings under  this  section  shall  be  instituted  promptly. 

(2)  (a)  A  petition  for  forfeiture  shall  be  filed  promptly  in  the  name  of  the 
State  of  Mississippi  with  the  clerk  of  the  circuit  court  of  the  county  in  which 
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the  seizure  is  made.  A  copy  of  such  petition  shall  be  served  upon  the 
following  persons  by  service  of  process  in  the  same  manner  as  in  civil  cases: 

(i)  The  owner  of  the  property,  if  address  is  known; 

(ii)  Any  secured  party  who  has  registered  his  lien  or  filed  a  financing 
statement  as  provided  by  law,  if  the  identity  of  such  secured  party  can  be 
ascertained  by  the  state  by  making  a  good  faith  effort  to  ascertain  the 
identity  of  such  secured  party  as  described  in  paragraphs  (b),  (c),  (d),  (e) 
and  (f)  of  this  subsection; 

(iii)  Any  other  bona  fide  lienholder  or  secured  party  or  other  person 
holding  an  interest  in  the  property  in  the  nature  of  a  security  interest  of 
whom  the  state  has  actual  knowledge; 

(iv)  A  holder  of  a  mortgage,  deed  of  trust,  lien  or  encumbrance  of 
record,  if  the  property  is  real  estate  by  making  a  good  faith  inquiry  as 
described  in  paragraph  (g)  of  this  section;  and 

(v)  Any  person  in  possession  of  property  subject  to  forfeiture  at  the 
time  that  it  was  seized. 

(b)  If  the  property  is  a  motor  vehicle  susceptible  of  titling  under  the 
Mississippi  Motor  Vehicle  Title  Law  and  if  there  is  any  reasonable  cause  to 
believe  that  the  vehicle  has  been  titled,  the  state  shall  make  inquiry  of  the 
Department  of  Revenue  as  to  what  the  records  of  the  Department  of  Revenue 
show  as  to  who  is  the  record  owner  of  the  vehicle  and  who,  if  anyone,  holds 
any  lien  or  security  interest  which  affects  the  vehicle. 

(c)  If  the  property  is  a  motor  vehicle  and  is  not  titled  in  the  State  of 
Mississippi,  then  the  state  shall  attempt  to  ascertain  the  name  and  address 
of  the  person  in  whose  name  the  vehicle  is  licensed,  and  if  the  vehicle  is 
licensed  in  a  state  which  has  in  effect  a  certificate  of  title  law,  the  state  shall 
make  inquiry  of  the  appropriate  agency  of  that  state  as  to  what  the  records 
of  the  agency  show  as  to  who  is  the  record  owner  of  the  vehicle  and  who,  if 
anyone,  holds  any  lien,  security  interest,  or  other  instrument  in  the  nature 
of  a  security  device  which  affects  the  vehicle. 

(d)  If  the  property  is  of  a  nature  that  a  financing  statement  is  required 
by  the  laws  of  this  state  to  be  filed  to  perfect  a  security  interest  affecting  the 
property  and  if  there  is  any  reasonable  cause  to  believe  that  a  financing 
statement  covering  the  security  interest  has  been  filed  under  the  laws  of  this 
state,  the  state  shall  make  inquiry  of  the  appropriate  office  designated  in 
Section  75-9-501  as  to  what  the  records  show  as  to  who  is  the  record  owner 
of  the  property  and  who,  if  anyone,  has  filed  a  financing  statement  affecting 
the  property. 

(e)  If  the  property  is  an  aircraft  or  part  thereof  and  if  there  is  any 
reasonable  cause  to  believe  that  an  instrument  in  the  nature  of  a  security 
device  affects  the  property,  then  the  state  shall  make  inquiry  of  the 
administrator  of  the  Federal  Aviation  Administration  as  to  what  the  records 
of  the  administrator  show  as  to  who  is  the  record  owner  of  the  property  and 
who,  if  anyone,  holds  an  instrument  in  the  nature  of  a  security  device  which 
affects  the  property. 

(f)  In  the  case  of  all  other  personal  property  subject  to  forfeiture,  if  there 
is  any  reasonable  cause  to  believe  that  an  instrument  in  the  nature  of  a 
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security  device  affects  the  property,  then  the  state  shall  make  a  good  faith 
inquiry  to  identify  the  holder  of  any  such  instrument. 

(g)  If  the  property  is  real  estate,  the  state  shall  make  inquiry  at  the 
appropriate  places  to  determine  who  is  the  owner  of  record  and  who,  if 
anyone  is  a  holder  of  a  bona  fide  mortgage,  deed  of  trust,  lien  or  encum- 
brance. 

(h)  In  the  event  the  answer  to  an  inquiry  states  that  the  record  owner 
of  the  property  is  any  person  other  than  the  person  who  was  in  possession  of 
it  when  it  was  seized,  or  states  that  any  person  holds  any  lien,  encumbrance, 
security  interest,  other  interest  in  the  nature  of  a  security  interest,  mortgage 
or  deed  of  trust  which  affects  the  property,  the  state  shall  cause  any  record 
owner  and  also  any  lienholder,  secured  party,  other  person  who  holds  an 
interest  in  the  property  in  the  nature  of  a  security  interest,  or  holder  of  an 
encumbrance,  mortgage  or  deed  of  trust  which  affects  the  property  to  be 
named  in  the  petition  of  forfeiture  and  to  be  served  with  process  in  the  same 
manner  as  in  civil  cases. 

(i)  If  the  owner  of  the  property  cannot  be  found  and  served  with  a  copy 
of  the  petition  of  forfeiture,  or  if  no  person  was  in  possession  of  the  property 
subject  to  forfeiture  at  the  time  that  it  was  seized  and  the  owner  of  the 
property  is  unknown,  the  state  shall  file  with  the  clerk  of  the  court  in  which 
the  proceeding  is  pending  an  affidavit  to  such  effect,  whereupon  the  clerk  of 
the  court  shall  publish  notice  of  the  hearing  addressed  to  "the  Unknown 

Owner  of  ,"  filling  in  the  blank  space  with  a  reasonably  detailed 

description  of  the  property  subject  to  forfeiture.  Service  by  publication  shall 
contain  the  other  requisites  prescribed  in  Section  11-33-41,  and  shall  be 
served  as  provided  in  Section  11-33-37  for  publication  of  notice  for  attach- 
ments at  law. 

(j)  No  proceedings  instituted  pursuant  to  the  provisions  of  this  article 
shall  proceed  to  hearing  unless  the  judge  conducting  the  hearing  is  satisfied 
that  this  section  has  been  complied  with.  Any  answer  received  from  an 
inquiry  required  by  paragraphs  (b)  through  (g)  of  this  section  shall  be 
introduced  into  evidence  at  the  hearing. 

(3)(a)  An  owner  of  property  that  has  been  seized  shall  file  a  verified 
answer  within  twenty  (20)  days  after  the  completion  of  service  of  process.  If 
no  answer  is  filed,  the  court  shall  hear  evidence  that  the  property  is  subject 
to  forfeiture  and  forfeit  the  property  to  the  state.  If  an  answer  is  filed,  a  time 
for  hearing  on  forfeiture  shall  be  set  within  thirty  (30)  days  of  filing  the 
answer  or  at  the  succeeding  term  of  court  if  court  would  not  be  in  progress 
within  thirty  (30)  days  after  filing  the  answer.  Provided,  however,  that  upon 
request  by  the  state  or  the  owner  of  the  property,  the  court  may  postpone 
said  forfeiture  hearing  to  a  date  past  the  time  any  criminal  action  is  pending 
against  said  owner. 

(b)  If  the  owner  of  the  property  has  filed  a  verified  answer  denying  that 
the  property  is  subject  to  forfeiture,  then  the  burden  is  on  the  state  or  the 
jurisdiction  instituting  proceedings  to  prove  that  the  property  is  subject  to 
forfeiture.  The  burden  of  proof  placed  upon  the  state  or  the  jurisdiction 
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instituting  proceedings  shall  be  clear  and  convincing  proof.  However,  if  no 
answer  has  been  filed  by  the  owner  of  the  property,  the  petition  for  forfeiture 
may  be  introduced  into  evidence  and  is  prima  facie  evidence  that  the 
property  is  subject  to  forfeiture. 

(c)  At  the  hearing  any  claimant  of  any  right,  title,  or  interest  in  the 
property  may  prove  his  lien,  encumbrance,  security  interest,  other  interest 
in  the  nature  of  a  security  interest,  mortgage  or  deed  of  trust  to  be  bona  fide 
and  created  without  knowledge  or  consent  that  the  property  was  to  be  used 
so  as  to  cause  the  property  to  be  subject  to  forfeiture. 

(d)  If  it  is  found  that  the  property  is  subject  to  forfeiture,  then  the  judge 
shall  forfeit  the  property  to  the  state  or  the  jurisdiction  instituting  proceed- 
ings. However,  if  proof  at  the  hearing  discloses  that  the  interest  of  any  bona 
fide  lienholder,  secured  party,  other  person  holding  an  interest  in  the 
property  in  the  nature  of  a  security  interest  or  any  holder  of  a  bona  fide 
encumbrance,  mortgage  or  deed  of  trust  is  greater  than  or  equal  to  the 
present  value  of  the  property,  the  court  shall  order  the  property  released  to 
him.  If  such  interest  is  less  than  the  present  value  of  the  property  and  if  the 
proof  shows  that  the  property  is  subject  to  forfeiture,  the  court  shall  order 
the  property  forfeited  to  the  state  or  the  jurisdiction  instituting  proceedings. 

(4)(a)  All  personal  property,  including  money,  which  is  forfeited  to  the 
state  or  the  jurisdiction  instituting  proceedings  and  is  not  capable  of  being 
sold  at  public  auction  shall  be  liquidated  and  the  proceeds,  after  deduction  of 
all  storage  and  court  costs,  shall  be  forwarded  to  the  State  Treasurer  and 
deposited  in  the  General  Fund  of  the  state  or  in  the  general  fund  of  the 
county  of  the  jurisdiction  instituting  proceedings. 

(b)  All  real  estate  which  is  forfeited  to  the  state  or  the  jurisdiction 
instituting  proceedings  shall  be  sold  to  the  highest  bidder  at  a  public  auction 
to  be  conducted  by  the  state  or  the  jurisdiction  instituting  proceedings  at 
such  place,  on  such  notice  and  in  accordance  with  the  same  procedure,  as  far 
as  practicable,  as  is  required  in  the  case  of  sales  of  land  under  execution  of 
law.  The  proceeds  of  such  sale  shall  first  be  applied  to  the  cost  and  expense 
in  administering  and  conducting  such  sale,  then  to  the  satisfaction  of  all 
mortgages,  deeds  of  trusts,  liens  and  encumbrances  of  record  on  such 
property.  All  proceeds  in  excess  of  the  amount  necessary  for  the  cost  of  the 
sale  of  such  land  and  the  satisfaction  of  any  liens  thereon  shall  be  deposited 
in  the  General  Fund  of  the  State  Treasury  or  in  the  general  fund  of  the 
county  of  the  jurisdiction  instituting  proceedings. 

(c)  All  other  property  that  has  been  seized  by  the  state  or  the  jurisdic- 
tion instituting  proceedings  and  that  has  been  forfeited  shall,  except  as 
otherwise  provided,  be  sold  at  a  public  auction  for  cash  by  the  state  or  the 
jurisdiction  instituting  proceedings  to  the  highest  and  best  bidder  after 
advertising  the  sale  for  at  least  once  each  week  for  three  (3)  consecutive 
weeks,  the  last  notice  to  appear  not  more  than  ten  (10)  days  nor  less  than  five 
(5)  days  prior  to  such  sale,  in  a  newspaper  having  a  general  circulation  in  the 
jurisdiction  instituting  proceedings  or  throughout  the  State  of  Mississippi. 
Such  notices  shall  contain  a  description  of  the  property  to  be  sold  and  a 
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statement  of  the  time  and  place  of  sale.  It  shall  not  be  necessary  to  the 
validity  of  such  sale  either  to  have  the  property  present  at  the  place  of  sale 
or  to  have  the  name  of  the  owner  thereof  stated  in  such  notice.  The  proceeds 
of  the  sale  shall  be  delivered  to  the  circuit  clerk  and  shall  be  disposed  of  as 
follows: 

(i)  To  any  bona  fide  lienholder,  secured  party,  or  other  party  holding 
an  interest  in  the  property  in  the  nature  of  a  security  interest,  to  the 
extent  of  his  interest;  and 

(ii)  The  balance,  if  any,  after  deduction  of  all  storage  and  court  costs, 
shall  be  forwarded  to  the  State  Treasurer  and  deposited  with  and  used  as 
general  funds  of  the  state  or  to  the  jurisdiction  instituting  proceedings  and 
deposited  in  the  county  general  fund. 

(d)  The  Department  of  Revenue  shall  issue  a  certificate  of  title  to  any 
person  who  purchases  property  under  the  provisions  of  this  section  when  a 
certificate  of  title  is  required  under  the  laws  of  this  state. 

SOURCES:  Laws,  2011,  ch.  346,  §  2,  eff  from  and  after  July  1,  2011. 


CHAPTER  23 
Offenses  Affecting  Trade,  Business  and  Professions 


Sec. 

97-23-19.         Embezzlement;  by  agents,  bailees,  trustees,  servants  and  persons  gen- 
erally. 

97-23-87.         Unauthorized  copying  or  sale  of  recordings. 

97-23-89.  Sale,  distribution  of  recordings  without  display  of  required  information. 
97-23-107.       Residential  mortgage  fraud;  elements  of  offense;  establishing  venue; 

penalties;  forfeiture  of  all  property  used  in  or  obtained  through  violation 

of  section;  pattern  of  residential  mortgage  fraud. 


§  97-23-3.    Advertising;  untrue,  deceptive,  or  misleading. 

JUDICIAL  DECISIONS 


1.  In  general. 

Because  plaintiff  former  smoker  identi- 
fied no  representations  about  defendant 
tobacco  producers'  cigarettes,  much  less 
any  that  were  untrue,  deceptive,  or  mis- 
leading, and  conceded  the  advertising  was 
not  or  misleading  and  that  it  did  not  cause 


her  to  start  or  continue  smoking,  a  false 
advertising  claim  under  Miss.  Code  Ann. 
§  97-23-3  failed.  Woods  v.  R.J.  Reynolds 
Tobacco  Co.,  —  F.  Supp.  2d  — ,  2009  U.S. 
Dist.  LEXIS  51565  (S.D.  Miss.  June  18, 
2009). 


§  97-23-19.    Embezzlement;  by  agents,  bailees,  trustees,  ser- 
vants and  persons  generally. 

If  any  person  shall  embezzle  or  fraudulently  secrete,  conceal,  or  convert  to 
his  own  use,  or  make  way  with,  or  secrete  with  intent  to  embezzle  or  convert 
to  his  own  use,  any  goods,  rights  in  action,  money,  or  other  valuable  security, 
effects,  or  property  of  any  kind  or  description  which  shall  have  come  or  been 
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entrusted  to  his  care  or  possession  by  virtue  of  his  office,  position,  place,  or 
employment,  either  in  mass  or  otherwise,  with  a  value  of  Five  Hundred  Dollars 
($500.00)  or  more,  he  shall  be  guilty  of  felony  embezzlement,  and,  upon 
conviction  thereof,  shall  be  imprisoned  in  the  custody  of  the  Department  of 
Corrections  not  more  than  ten  (10)  years,  or  fined  not  more  than  Twenty-five 
Thousand  Dollars  ($25,000.00),  or  both.  If  the  value  of  such  goods,  rights  in 
action,  money  or  other  valuable  security,  effects,  or  property  of  any  kind  is  less 
than  Five  Hundred  Dollars  ($500.00),  he  shall  be  guilty  of  misdemeanor 
embezzlement,  and,  upon  conviction  thereof,  shall  be  imprisoned  in  the  county 
jail  not  more  than  six  (6)  months,  or  fined  not  more  than  One  Thousand  Dollars 
($1,000.00),  or  both. 

SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  12,  Title  4(59);  1857,  ch.  64,  art. 
82;  1871,  §  2547;  1880,  §  2782;  1892,  §  1058;  1906,  §  1136;  Hemingway's  1917, 
§  864;  1930,  §  889;  1942,  §  2115;  Laws,  2003,  ch.  499,  §  7;  Laws,  2007,  ch.  378, 
§  1,  eff  from  and  after  passage  (approved  Mar.  15,  2007.) 

Amendment  Notes  —  The  2007  amendment,  in  the  first  sentence,  substituted 
"person"  for  "director,  agent,  clerk,  servant,  or  officer  of  any  incorporated  company,  or  if 
any  trustee  or  factor,  carrier  or  bailee,  or  any  clerk,  agent  or  servant  of  any  private" 
following  "If  any,"  substituted  "entrusted"  for  "intrusted,"  inserted  "position"  following 
"his  office,"  substituted  "custody  of  the  Department  of  Corrections"  for  "Penitentiary," 
and  substituted  "Twenty-five  Thousand  Dollars  ($25,000.00)"  for  "Ten  Thousand 
Dollars  ($10,000.00)." 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Indictment. 
5.  Proof 

7.  Sentencing. 

8.  Motion  for  directed  verdict. 

1.  In  generaL 

There  is  no  lesser-included  offense  of 
embezzlement.  Luckett  v.  State,  989  So. 
2d  995  (Miss.  Ct.  App.  2008). 

The  legislature's  narrow  and  precise 
language  in  the  embezzlement  statute 
does  not  include  limited  liability  compa- 
nies because  Miss.  Code  Ann.  §  97-23-19 
plainly  does  not  allow  agents  of  unincor- 
porated entities  to  be  subjected  to  pros- 
ecution for  embezzlement.  Champluvier  v. 
State,  942  So.  2d  145  (Miss.  2006). 

2.  Indictment. 

Indictment  charging  defendant  with 
embezzlement  sufficiently  provided  notice 
of  the  essential  elements  of  the  crime  of 
embezzlement,  and  the  indictment  cited 
to  the  statute  proscribing  embezzlement; 
accordingly,  the  indictment  was  proper. 


Wilson  V.  State,  12  So.  3d  8  (Miss.  Ct.  App. 

2008)  ,  writ  of  certiorari  denied  by  14  So. 
3d  731,  2009  Miss.  LEXIS  306  (Miss. 

2009)  . 

5.  Proof. 

Evidence  was  sufficient  to  support  de- 
fendant's embezzlement  conviction  under 
Miss.  Code  Ann.  §  97-23-19  as  it  was 
reasonable  for  a  jury  to  infer  defendant 
converted  funds  to  defendant's  own  use 
when  the  evidence  showed  defendant 
failed  to  account  for  and  to  pay  over 
money  defendant  was  responsible  for  de- 
positing in  the  bank  as  a  manager  of  three 
stores.  Cummings  v.  State,  58  So.  3d  715 
(Miss.  Ct.  App.  2011). 

In  a  case  in  which  defendant  appealed 
her  conviction  for  violating  Miss.  Code 
Ann.  §  97-23-19,  she  unsuccessfully  ar- 
gued that  the  verdict  was  not  supported 
by  the  overwhelming  weight  of  the  evi- 
dence because  too  much  weight  was 
placed  on  the  86-year  old  victim's  testi- 
mony and  that  the  victim's  testimony  was 
riddled  with  inconsistencies  and  contra- 
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dictions.  The  claim  was  an  exaggeration 
not  supported  by  the  record.  Barnes  v. 
State,  30  So.  3d  313  (Miss.  2010). 

Verdict  finding  defendant  guilty  of  em- 
bezzlement was  not  contrary  to  the  over- 
whelming weight  of  the  evidence.  Al- 
though the  victim,  who  testified  that  she 
hired  defendant  to  procure  a  truck  for  her 
from  an  automobile  auction,  repeatedly 
called  defendant  and  attempted  to  meet 
defendant  to  pick  up  the  truck,  defendant 
never  fulfilled  his  end  of  the  agreement  by 
procuring  a  truck  for  the  victim,  nor  did 
defendant  repay  the  victim  any  of  the 
money  entrusted  to  him  as  a  down  pay- 
ment. Wilson  V.  State,  12  So.  3d  8  (Miss. 
Ct.  App.  2008),  writ  of  certiorari  denied  by 
14  So.  3d  731,  2009  Miss.  LEXIS  306 
(Miss.  2009). 

Lower  court  properly  reversed  a  church 
deacon's  embezzlement  conviction  under 
Miss.  Code  Ann.  §  97-23-19  as  the  statute 
required  that  the  victim  be  either  an  in- 
corporated company  or  a  private  person 
and  the  church  was  operating  as  an  unin- 
corporated religious  society  under  Miss. 
Code  Ann.  §  79-11-31.  Coleman  v.  State, 
947  So.  2d  878  (Miss.  2006). 

Evidence  was  insufficient  to  sustain  de- 
fendant's conviction  for  embezzlement 
from  a  limited  liability  company  because 
Miss.  Code  Ann.  §  97-23-19  did  not  apply 
to  limited  liability  companies;  it  only  ap- 
plied to  "incorporated  companies"  and 
"private  persons."  Champluvier  v.  State, 
942  So.  2d  145  (Miss.  2006). 

7.  Sentencing. 

In  an  embezzlement  case,  a  trial  court 
erred  in  sentencing  defendants  because 
defendants'  conduct  could  clearly  fall  un- 


der Miss.  Code  Ann.  §  97-23-25  or  Miss. 
Code  Ann.  §  97-23-19;  the  conduct  was 
required  to  be  treated  as  leniently  as 
possible  because  a  lesser  punishment  ap- 
plied. Salts  V.  State,  —  So.  2d  — ,  2007 
Miss.  App.  LEXIS  513  (Miss.  Ct.  App.  Aug. 

7,  2007),  opinion  withdrawn  by,  substi- 
tuted opinion  at,  remanded  by  984  So.  2d 
1050,  2008  Miss.  App.  LEXIS  199  (Miss. 
Ct.  App.  2008). 

8.  Motion  for  directed  verdict. 

State  failed  to  prove  the  elements  of 
embezzlement  in  violation  of  Miss.  Code 
Ann.  §  97-23-19  beyond  a  reasonable 
doubt  and  thus  the  trial  court  erred  in 
denying  defendant's  motion  for  a  directed 
verdict;  in  order  to  prove  embezzlement, 
the  State  had  to  provide  evidence  of  the 
following:  (1)  a  company  owned  the  car  in 
question,  (2)  the  car  was  lawfully  en- 
trusted to  defendant,  and  (3)  defendant 
wrongfully  converted  the  vehicle  to  his 
own  use,  and  while  the  State  established 
car  ownership  by  the  company  given  the 
vehicle  identification  number,  the  State 
did  not  prove  that  defendant  was  en- 
trusted with  the  vehicle,  given  that  (1) 
defendant  did  not  have  permission  to  take 
company  vehicle  off  the  lot  just  by  being 
an  employee  of  the  company,  (2)  the  car 
belonged  to  a  different  location  where  de- 
fendant was  never  employed,  and  (3)  de- 
fendant did  not  possess  a  valid  driver's 
license,  which  prohibited  him  from  law- 
fully driving  company  vehicles  as  part  of 
his  job.  At  best,  the  evidence  might  have 
shown  the  actual  theft  of  property,  but  it 
did  not  prove  embezzlement,  and  the 
court  reversed  and  rendered.  Luckett  v. 
State,  989  So.  2d  995  (Miss.  Ct.  App. 
2008). 


§  97-23-25.    Embezzlement;  property  held  in  trust  or  received 
on  contract. 


JUDICIAL  DECISIONS 


1.    In  general. 

5.  Sentencing. 

6.  Jury  instructions. 

1.  In  general. 

Defendant  failed  to  notify  a  business 
that  rented  defendant  of  goods  of  two 


changes  of  address,  in  violation  of  the 
rental  agreement;  a  jury  could  infer  that 
defendant  formed  the  requisite  intent  to 
embezzle  by  contract  after  defendant's 
girlfriend  destroyed  the  goods,  and  defen- 
dant moved,  leaving  no  forwarding  ad- 
dress despite  the  girlfriend's  indication 
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that  she  wanted  to  pay  for  the  goods. 
Crump  V.  State,  962  So.  2d  154  (Miss.  Ct. 
App.  2007). 

5.  Sentencing. 

In  an  embezzlement  case,  a  trial  court 
erred  in  sentencing  defendants  because 
defendants'  conduct  could  clearly  fall  un- 
der Miss.  Code  Ann.  §  97-23-25  or  Miss. 
Code  Ann.  §  97-23-19;  the  conduct  was 
required  to  be  treated  as  leniently  as 
possible  because  a  lesser  punishment  ap- 
phed.  Salts  v.  State,  —  So.  2d  — ,  2007 
Miss.  App.  LEXIS  513  (Miss.  Ct.  App.  Aug. 
7,  2007),  opinion  withdrawn  by,  substi- 
tuted opinion  at,  remanded  by  984  So.  2d 
1050,  2008  Miss.  App.  LEXIS  199  (Miss. 
Ct.  App.  2008). 


6.  Jury  instructions. 

Court  properly  refused  to  instruct  the 
jury  that  specific  intent  to  defraud  was 
required  to  prove  embezzlement  because 
the  jury  instruction  stated  that  defen- 
dants were  charged  with  embezzlement, 
and  the  jury  should  find  defendants  guilty 
if  it  found  beyond  a  reasonable  doubt  that 
they  had  "fraudulently  appropriated"  vari- 
ous sums  of  money.  Even  without  a  sepa- 
rate definition,  that  language  necessarily 
implied  that  defendants  had  intentionally 
defrauded  the  victims.  Salts  v.  State,  984 
So.  2d  1050  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  984  So.  2d  277,  2008 
Miss.  LEXIS  334  (Miss.  2008). 


§  97-23-87.    Unauthorized  copying  or  sale  of  recordings. 

(1)  For  purposes  of  this  section,  the  follov^ing  v^ords  shall  have  the 
meaning  ascribed  herein,  unless  the  context  requires  otherwise: 

(a)  "Person"  means  any  individual,  partnership,  corporation,  associa- 
tion or  any  communications  media,  including  radio  or  television,  broadcast- 
ers or  licensees,  nev^spapers,  magazines,  or  other  publications  or  media 
which  offer  facilities  for  the  purposes  stated  herein. 

(b)  "Owner"  means  the  person  who  owns,  or  who  has  the  license  in  the 
United  States  to  produce  or  to  distribute  to  the  public  copies  of  the  original 
fixation  of  sounds  or  pictures  embodied  in,  the  master  phonograph  record, 
master  disc,  master  tape,  master  videocassette,  master  film  or  other  device 
used  for  reproducing  recorded  sounds  or  images  on  phonograph  records, 
discs,  tapes,  films  or  other  articles  on  which  sound  or  images  are  recorded, 
and  from  which  the  transferred  recorded  sounds  or  images  are  directly  or 
indirectly  derived. 

(2)  (a)  Any  person  who  shall  knowingly  and  willfully  transfer  or  cause  to 
be  transferred,  without  the  consent  of  the  owner,  any  sounds  or  images 
recorded  on  phonograph  record,  disc,  wire,  tape,  videocassette,  film,  or  other 
article  or  device  on  which  sounds  or  images  are  recorded  with  intent  to  sell, 
rent  for  a  fee,  or  cause  to  be  sold,  or  rented  for  a  fee  or  for  any  financial  gain 
the  article  on  which  such  sounds  or  images  are  transferred,  shall  be  guilty  of 
a  felony  and,  upon  conviction  of  a  first  violation  of  this  subsection,  shall  be 
fined  not  more  than  Twenty-five  Thousand  Dollars  ($25,000.00)  or  be 
imprisoned  in  the  State  Penitentiary  for  not  more  than  five  (5)  years,  or  both. 
Any  person  who  shall  be  convicted  of  a  second  or  subsequent  violation  of  this 
subsection  shall  be  fined  not  more  than  One  Hundred  Thousand  Dollars 
($100,000.00)  or  be  imprisoned  not  more  than  ten  (10)  years,  or  both. 

(b)  Any  person  who  records,  masters  or  causes  to  be  recorded  or 
mastered  on  any  recorded  article  or  device  with  the  intent  to  sell,  market  or 
lease  for  commercial  advantage  or  private  financial  gain,  the  sounds  or 
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images  of  a  live  performance,  with  the  knowledge  that  the  sounds  or  images 
so  recorded  have  been  recorded  or  mastered  without  the  consent  of  the  owner 
of  the  sounds  of  the  live  performance,  is  guilty  of  a  felony,  and  upon 
conviction  thereof,  shall  be  subject  to  fine  and  imprisonment  as  provided  for 
the  first  and  subsequent  convictions  of  violations  of  subsection  (2)(a).  In  the 
absence  of  a  written  agreement  or  operation  of  law  to  the  contrary,  the 
performer  or  performers  of  the  sounds  of  a  live  performance  shall  be 
presumed  to  own  the  right  to  record  or  master  those  sounds.  Such  perform- 
ers shall  also  be  deemed,  in  absence  of  such  agreement  or  operation  of  law, 
to  own  the  right  to  display  and  distribute  their  own  personal  images. 

(c)  Each  and  every  individual  and  separate  manufacture  of  a  recorded 
device  as  described  in  this  subsection  shall  constitute  a  separate  offense  of 
this  subsection. 

(3)  (a)  It  is  unlawful  for  any  person  to: 

(i)  Advertise,  offer  for  sale  or  sell  any  such  article  or  device  described 
in  subsection  (2)(a)  of  this  section  with  the  knowledge  that  the  sounds  or 
images  thereon  have  been  transferred  without  the  consent  of  the  owner; 

(ii)  Offer  or  make  available  for  a  fee,  rental  or  any  other  form  of 
compensation,  directly  or  indirectly,  any  equipment  or  machinery  with  the 
knowledge  that  it  will  be  used  by  another  to  reproduce,  without  the 
consent  of  the  owner,  any  phonograph  record,  disc,  wire,  tape,  videocas- 
sette,  film  or  other  article  on  which  sounds  or  images  have  been  trans- 
ferred; or 

(iii)  Possess  with  intent  to  sell,  to  make  available  for  a  fee,  rental  or 
other  form  of  compensation,  or  for  the  purpose  of  obtaining  any  form  of 
compensation  through  the  use  of  any  article  or  device  described  in 
subsection  (2)  (a),  with  the  knowledge  that  the  sounds  or  images  thereon 
have  been  transferred  without  the  consent  of  the  owner. 

Any  person  convicted  of  a  first  violation  of  this  subsection  shall  be  guilty 
of  a  felony  and  fined  not  more  than  Five  Thousand  Dollars  ($5,000.00)  or 
imprisoned  in  the  State  Penitentiary  for  not  more  than  three  (3)  years,  or 
both.  Any  person  convicted  of  a  second  or  subsequent  violation  of  this 
subsection  shall  be  guilty  of  a  felony  and  fined  not  more  than  Fifty  Thousand 
Dollars  ($50,000.00)  or  imprisoned  in  the  State  Penitentiary  for  not  more 
than  seven  (7)  years,  or  both. 

(b)  Each  and  every  individual  advertisement,  offer  for  sale,  sale,  rental 
or  possession  of  such  recorded  devices  or  offer  or  making  available  of 
equipment  or  machinery  in  violation  of  the  provisions  of  this  subsection  shall 
constitute  a  separate  offense. 

(4)  The  provisions  of  this  subsection  shall  not  apply  to  reproduction  of 
sounds  or  images  made  in  the  home  for  private  use  with  no  purpose  of 
otherwise  capitalizing  commercially  on  such  reproduction. 

SOURCES:  Laws,  1974,  ch.  527,  §  1;  Laws,  1992,  ch.  556,  §  1;  Laws,  2009,  ch.  378, 
§  4,  eff  from  and  after  July  1,  2009. 
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Amendment  Notes  —  The  2009  amendment  deleted  the  former  last  sentence  of 
(2)(a),  which  read:  "The  provisions  of  this  paragraph  (2)(a)  apply  only  to  sound  and 
image  recordings  that  were  fixed  initially  before  February  15,  1972." 

JUDICIAL  DECISIONS 

1.  Illegal  conduct.  Ann.  §  47-5-49;  employee  also  admitted 

Trial  court  erred  in  overturning  the  de-  knowing  that  distributing  bootleg  copies 
nial  of  unemployment  benefits  to  a  correc-  of  DVDs  was  illegal  under  Miss.  Code 
tions  employee  who  was  terminated  Ann,  §  97-23-87(3)(a)(I)  and  Miss.  Code 
where  the  employee  admitted  to  distribut-  Ann.  §  97-23-89(2).  Miss.  Dep't  of  Corr.  v. 
ing  bootleg  copies  of  DVDs  to  coworkers  Scott,  929  So.  2d  975  (Miss.  Ct.  App. 
while  at  work,  in  violation  of  Miss.  Code  2006). 

§  97-23-89.    Sale,  distribution  of  recordings  without  display  of 
required  information. 

(1)  For  purposes  of  this  section,  the  following  words  shall  have  the 
meaning  ascribed  herein,  unless  the  context  requires  otherwise: 

(a)  "Person"  means  any  individual,  partnership,  corporation  or  associa- 
tion. 

(b)  "Manufacturer"  means  any  individual,  partnership,  corporation  or 
association  which,  after  first  having  acquired  the  right  to  transfer  sounds  or 
images  from  the  lawful  owner  thereof,  actually  transfers  or  causes  the 
transfer  thereon  of  such  sounds  or  images  recorded  on  a  phonograph  record, 
disc,  wire,  tape,  videocassette,  film  or  other  article  on  which  sounds  or 
images  are  recorded,  or  assembles  and  transfers  any  product  containing 
such  transferred  sounds  or  images  as  a  component  thereof. 

(2)  It  shall  be  unlawful  for  any  person  to  manufacture  or  knowingly  (a) 
sell,  rent,  distribute  or  circulate,  (b)  cause  to  be  sold,  distributed  or  circulated, 
or  (c)  possess  with  intent  to  sell,  rent,  distribute  or  circulate,  for  any 
compensation,  a  recorded  article  or  device  containing  sounds  or  images, 
including  any  phonograph  record,  tape,  disc,  videocassette,  film  or  other  article 
or  device  upon  which  sounds  or  images  may  be  fixed  or  reproduced,  without  the 
actual  name  and  street  address  of  the  manufacturer  thereof  and,  when  the 
recorded  article  or  device  contains  sounds  only,  without  the  name  of  the  actual 
performer  or  group  of  performers  prominently  disclosed  on  the  cover,  jacket, 
box  or  label  containing  such  recorded  article  or  device.  Any  person  who  is 
convicted  of  a  first  violation  of  this  subsection  shall  be  guilty  of  a  felony  and 
fined  not  more  than  Ten  Thousand  Dollars  ($10,000.00)  or  be  imprisoned  in  the 
State  Penitentiary  for  not  more  than  three  (3)  years,  or  both.  Any  person  who 
is  convicted  of  a  second  or  subsequent  violation  of  this  subsection  shall  be 
guilty  of  a  felony  and  fined  not  more  than  Fifty  Thousand  Dollars  ($50,000.00) 
or  be  imprisoned  in  the  State  Penitentiary  for  not  more  than  seven  (7)  years, 
or  both. 

(3)  Each  and  every  individual  manufacture,  distribution  or  sale  or  trans- 
fer for  a  consideration  of  such  recorded  article  or  device  in  violation  of  the 
provisions  of  this  section  shall  constitute  a  separate  offense. 
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(4)  Property  used  in  any  way  to  violate  the  provisions  of  this  section  shall 
be  subject  to  forfeiture  under  Sections  97-21-101  and  97-21-103. 

SOURCES:  Laws,  1974,  ch.  527,  §  2;  Laws,  1992,  ch.  556,  §  2;  Laws,  2011,  ch.  346, 
§  6,  eff  from  and  after  July  1,  2011. 


Amendment  Notes  —  The  2011  amendment  added  (4). 


JUDICIAL  DECISIONS 


1.  Illegal  conduct. 

Trial  court  erred  in  overturning  the  de- 
nial of  unemployment  benefits  to  a  correc- 
tions employee  who  was  terminated 
where  the  employee  admitted  to  distribut- 
ing bootleg  copies  of  DVDs  to  coworkers 
while  at  work,  in  violation  of  Miss.  Code 


Ann.  §  47-5-49;  employee  also  admitted 
knowing  that  distributing  bootleg  copies 
of  DVDs  was  illegal  under  Miss.  Code 
Ann.  §  97-23-87(3)(a)(I)  and  Miss.  Code 
Ann.  §  97-23-89(2).  Miss.  Dep't  of  Corr.  v 
Scott,  929  So.  2d  975  (Miss.  Ct.  App. 
2006). 


§  97-23-93.  Shoplifting;  elements  of  offense;  presumptions; 
evidence;  penalties;  aggregation  of  multiple  offenses  occur- 
ring within  same  jurisdiction  over  30-day  period  in  deter- 
mining gravity  of  offense. 


JUDICIAL  DECISIONS 


I.  UNDER  CURRENT  LAW. 

1.  In  general. 

2.  Subsequent  offenses. 

4.  Evidence. 

5.  Indictments. 

6.  Sentence. 

1.  UNDER  CURRENT  LAW. 

1.  In  general. 

Defendant  was  properly  convicted  as  a 
felony  shoplifter  based  upon  Miss.  Code 
Ann.  §  97-23-93  as  it  existed  on  Novem- 
ber 4,  2002.  Wilson  v.  State,  967  So.  2d  32 
(Miss.  2007). 

2.  Subsequent  offenses. 

State  inmate  convicted  of  third-offense 
felony  shoplifting  under  Miss.  Code  Ann. 
§  97-23-93(6)  and  sentenced  to  life  in 
prison  without  the  possibility  of  parole 
was  granted  habeas  corpus  under  28 
U.S.C.S.  §  2254  based  on  a  fundamental 
miscarriage  of  justice  because  the  facts 
presented  at  sentencing  did  not  establish 
that  the  inmate  had  actually  served  one 
year  in  prison  for  a  prior  felony  conviction, 
an  essential  element  to  prove  habitual 


offender  status  under  Miss.  Code  Ann. 
§  99-19-83.  Sumrell  v.  Mississippi,  —  F. 
Supp.  2d  — ,  2009  U.S.  Dist.  LEXIS  30798 
(N.D.  Miss.  Apr.  9,  2009),  opinion  with- 
drawn by  2009  U.S.  Dist.  LEXIS  39162 
(N.D.  Miss.  May  8,  2009). 

4.  Evidence. 

Inmate  waived  any  argument  as  to  any 
possible  evidentiary  defects  in  his  indict- 
ment charging  him  as  a  habitual  offender 
for  felony  shoplifting  pursuant  to  Miss. 
Code  Ann.  §  97-23-93(7)  because  by  enter- 
ing his  guilty  plea,  the  inmate  fully  admit- 
ted to  the  circuit  court  that  he  was  guilty 
of  shoplifting  merchandise  with  a  value 
greater  than  $  500,  and  that  testimony 
was  sufficient  to  constitute  felony  shoplift- 
ing under  §  97-23-93(7),  Phillips  v.  State, 
25  So.  3d  404  (Miss.  Ct.  App.  2010). 

5.  Indictments. 

Inmate  waived  any  argument  as  to  any 
possible  evidentiary  defects  in  his  indict- 
ment charging  him  as  a  habitual  offender 
for  felony  shoplifting  pursuant  to  Miss. 
Code  Ann.  §  97-23-93(7)  because  by  enter- 
ing his  guilty  plea,  the  inmate  fully  admit- 
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ted  to  the  circuit  court  that  he  was  guilty 
of  shopHfting  merchandise  with  a  value 
greater  than  $  500,  and  that  testimony 
was  sufficient  to  constitute  felony  shoplift- 
ing under  §  97-23-93(7),  Phillips  v.  State, 
25  So.  3d  404  (Miss.  Ct.  App.  2010). 

6.  Sentence. 

In  a  case  in  which  defendant  had  been 
sentenced  to  10  years  of  imprisonment  as 
a  habitual  offender  after  violating  Miss. 
Code  Ann.  §  97-23-93,  defendant  unsuc- 
cessfully argued  that  she  should  not  have 
been  charged  as  a  habitual  offender  as  the 
sentences  for  her  two  previous  convictions 
were  served  concurrently.  The  two  prior 
felonies  were  separate  incidents,  which 
occurred  at  different  times,  and  each  car- 
ried a  sentence  of  at  least  one  year;  the 
fact  that  she  was  only  incarcerated  for  one 


year  while  serving  her  concurrent  sen- 
tences did  not  afford  her  relief  from  ha- 
bitual offender  status  under  Miss.  Code 
Ann.  §  99-19-81.  Wilhams  v.  State,  24  So. 
3d  360  (Miss.  Ct.  App.  2009). 

In  a  case  in  which  defendant  had  been 
sentenced  to  10  years  of  imprisonment  as 
a  habitual  offender  after  violating  Miss. 
Code  Ann.  §  97-23-93,  defendant  unsuc- 
cessfully argued  that  her  sentence  was 
unconstitutional  as  it  exceeded  the  maxi- 
mum sentence  allowed  by  law.  As  she  was 
a  habitual  offender,  the  circuit  court  was 
required  under  Miss.  Code  Ann.  §  99- 
19-81  to  impose  the  maximum  sentence 
for  grand  larceny,  which,  under  Miss. 
Code  Ann.  §  97-17-41,  was  10  years  and  a 
fine  of  $  10,000.  Williams  v.  State,  24  So. 
3d  360  (Miss.  Ct.  App.  2009). 


§  97-23-101.    Laundering  of  monetary  instruments;  offense; 
penalties;  effect  of  federal  conviction. 


JUDICIAL  DECISIONS 


0.5.  Indictments. 

Indictment  charging  a  person  with 
money  laundering  under  Miss.  Code  Ann. 
§  97-23-101(l)(b)(ii)(l)  was  required  to 
specify  the  "unlawful  activity"  from  which 
the  illegal  proceeds  were  alleged  to  have 
derived,  and  violation  of  this  requirement 
may  be  cured  only  where  the  prosecution 
demonstrated  that  it  otherwise  provided 
timely  notice  to  defendant  of  the  alleged 
illegal  activity,  and  that  the  notice  clearly 
and  sufficiently  provided  defendant  a  fair 
opportunity  to  prepare  a  defense  to  the 
charges;  the  omission  of  the  "specified 
unlawful  activity"  in  defendant's  indict- 
ment was  harmless  error  which  did  not 
render  the  trial  fundamentally  unfair. 


Tran  v.  State,  962  So.  2d  1237  (Miss. 
2007),  writ  of  certiorari  denied  by  553  U.S. 
1054,  128  S.  Ct.  2472,  171  L.  Ed.  2d  769, 
2008  U.S.  LEXIS  4212,  76  U.S.L.W.  3619 
(2008). 

One  defendant's  conviction  of  money 
laundering  was  inappropriate  under  Miss. 
Code  Ann.  §  97-23-101(l)(b)(ii)(l)  because 
the  state  failed  to  meet  its  burden  of  proof 
showing  that  defendant  knew  that  the 
money  at  issue  was  hidden  in  a  gas  tank 
or  that  he  knew  that  it  represented  pro- 
ceeds of  specified  unlawful  activity.  Tran  v. 
State,  963  So.  2d  1  (Miss.  Ct.  App.  2006), 
affirmed  by  962  So.  2d  1237,  2007  Miss. 
LEXIS  475  (Miss.  2007). 


§  97-23-107.  Residential  mortgage  fraud;  elements  of  offense; 
establishing  venue;  penalties;  forfeiture  of  all  property  used 
in  or  obtained  through  violation  of  section;  pattern  of  resi- 
dential mortgage  fraud. 

(1)  A  person  commits  the  offense  of  residential  mortgage  fraud  when,  v^ith 
the  intent  to  defraud  such  person,  he: 

(a)  Knov^ingly  makes  any  deliberate  misstatement,  misrepresentation 
or  omission  during  the  mortgage  lending  process  v^ith  the  intention  that  it  be 
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relied  on  by  a  licensed  mortgage  broker  or  mortgage  lender,  borrower  or  any 
other  party  to  the  mortgage  lending  process; 

(b)  Knowingly  uses  or  facilitates  the  use  of  any  deliberate  misstate- 
ment, misrepresentation  or  omission,  knowing  the  same  to  contain  a 
misstatement,  misrepresentation  or  omission,  during  the  mortgage  lending 
process  with  the  intention  that  it  be  relied  on  by  a  company,  borrower,  or  any 
other  party  to  the  mortgage  lending  process; 

(c)  Receives  any  proceeds  or  any  other  funds  in  connection  with  a 
residential  mortgage  closing  that  such  person  knew  resulted  from  a  violation 
of  paragraph  (a)  or  (b)  of  this  subsection; 

(d)  Conspires  to  violate  any  of  the  provisions  of  paragraph  (a),  (b)  or  (c) 
of  this  subsection;  or 

(e)  Files  or  causes  to  be  filed  with  the  chancery  clerk  of  any  county  of 
this  state  any  deed  of  trust  such  person  knows  to  contain  a  deliberate 
misstatement,  misrepresentation  or  omission. 

(2)  An  offense  of  residential  mortgage  fraud  shall  not  be  predicated  solely 
upon  information  lawfully  disclosed  under  federal  disclosure  laws,  regulations 
and  interpretations  related  to  the  mortgage  lending  process. 

(3)  For  the  purposes  of  venue  under  this  section,  any  violation  of  this 
section  shall  be  considered  to  have  been  committed: 

(a)  In  the  county  in  which  the  residential  property  for  which  a  mortgage 
loan  is  being  sought  is  located; 

(b)  In  any  county  in  which  any  act  was  performed  in  furtherance  of  this 
violation; 

(c)  In  any  county  in  which  any  person  alleged  to  have  violated  this 
chapter  had  control  or  possession  of  any  proceeds  of  this  violation; 

(d)  If  a  closing  occurred,  in  any  county  in  which  the  closing  occurred;  or 

(e)  In  any  county  in  which  a  document  containing  a  deliberate  misstate- 
ment, misrepresentation  or  omission  is  filed  with  the  chancery  clerk. 

(4)  District  attorneys  and  the  Attorney  General  shall  have  the  authority 
to  conduct  the  criminal  investigation  of  all  cases  of  residential  mortgage  fraud 
under  this  section. 

(5)  (a)  Any  person  violating  this  section  shall  be  guilty  of  a  felony  and, 
upon  conviction,  shall  be  punished  by  imprisonment  for  not  less  than  one  (1) 
year  nor  more  than  ten  (10)  years,  by  a  fine  not  to  exceed  Five  Thousand 
Dollars  ($5,000.00),  or  both. 

(b)  If  a  violation  of  this  section  involves  engaging  or  participating  in  a 
pattern  of  residential  mortgage  fraud  or  a  conspiracy  or  endeavor  to  engage 
or  participate  in  a  pattern  of  residential  mortgage  fraud,  the  violation  shall 
be  punishable  by  imprisonment  for  not  less  than  three  (3)  years  nor  more 
than  twenty  (20)  years,  by  a  fine  not  to  exceed  One  Hundred  Thousand 
Dollars  ($100,000.00),  or  both. 

(c)  Each  residential  property  transaction  subject  to  a  violation  of  this 
section  shall  constitute  a  separate  offense  and  shall  not  merge  with  any 
other  crimes  set  forth  in  this  section. 

(6)  All  real  and  personal  property  of  every  kind  used  or  intended  for  use 
in  the  course  of,  derived  from,  or  realized  through  a  violation  of  this  section 
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shall  be  subject  to  forfeiture  to  the  state.  Forfeiture  shall  be  had  by  the  same 
procedure  as  outlined  in  Sections  97-43-9  and  97-43-11.  District  attorneys  and 
the  Attorney  General  may  commence  forfeiture  proceedings  under  this  section. 

(7)  For  purposes  of  this  section,  the  term  "pattern  of  residential  mortgage 
fraud"  means  one  or  more  violations  of  subsection  (1)  of  this  section  that 
involve  two  (2)  or  more  residential  properties  which  have  the  same  or  similar 
intents,  results,  accomplices,  victims  or  methods  of  commission  or  otherwise 
are  interrelated  by  distinguishing  characteristics. 

SOURCES:  Laws,  2007,  ch.  581,  §  31,  eff  from  and  after  July  1,  2007. 

CHAPTER  25 

Offenses  Affecting  Railroads,  Public  Utilities  and  Carriers 

Sec. 

97-25-3.  Meters;  tampering  with  electric,  gas  or  water  meters. 

97-25-4.  Railroads;  offenses  committed  on  railroad  right-of-way. 

97-25-5.  Railroads;  destro5dng  crossing-sign,  gate  or  warning-signals. 

97-25-35.         Railroads;  stealing  or  interfering  with  communications  or  signaling 
equipment. 

§  97-25-3.    Meters;  tampering  with  electric,  gas  or  water  me- 
ters. 

Whoever,  intentionally,  by  any  means  or  device,  prevents  electric  current, 
water  or  gas  from  passing  through  any  meter  or  meters  belonging  to  any 
person,  firm  or  corporation  engaged  in  the  manufacture,  sale  or  distribution  of 
electricity,  water  or  gas  for  lighting,  power  or  other  purposes,  furnished  such 
persons  to  register  current  or  electricity,  water  or  gas,  passing  through  meters, 
or  intentionally  prevents  the  meter  from  duly  registering  the  quantity  of 
electricity,  water  or  gas  supplied,  or  in  any  manner  interferes  with  its  proper 
action  or  just  registration,  or,  without  the  consent  of  such  person,  firm  or 
corporation,  intentionally  diverts  any  electrical  current  from  any  wire  or  cable, 
or  water  or  gas  from  any  pipe  or  main  of  such  person,  firm  or  corporation,  or 
otherwise  intentionally  uses,  or  causes  to  be  used,  without  the  consent  of  such 
person,  firm  or  corporation,  any  electricity  or  gas  manufactured,  or  water 
produced  or  distributed,  by  such  person,  firm  or  corporation,  or  any  person, 
firm  or  corporation  who  retains  possession  of,  or  refuses  to  deliver  any  meter 
or  meters,  lamp  or  lamps,  or  other  appliances  which  may  be,  or  may  have  been, 
loaned  them  by  any  person,  firm  or  corporation  for  the  purpose  of  furnishing 
electricity,  water  or  gas,  through  the  same,  with  the  intent  to  defraud  such 
person,  firm  or  corporation,  shall  be  guilty  of  a  misdemeanor  and,  upon 
conviction,  shall  be  punished  by  a  fine  of  not  less  than  One  Hundred  Dollars 
($100.00)  and  not  more  than  Five  Hundred  Dollars  ($500.00),  or  by  imprison- 
ment in  the  county  jail  not  more  than  three  (3)  months,  or  by  both  fine  and 
imprisonment  in  the  discretion  of  the  court. 

The  presence  at  any  time  on  or  about  such  meter  or  meters,  wire,  cable, 
pipe  or  main  of  any  device  or  unauthorized  meter  or  pipe  or  wire  resulting  in 
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the  diversion  of  electric  current,  water  or  gas,  as  above  defined,  or  resulting  in 
the  prevention  of  the  proper  action  or  just  registration  of  the  meter  or  meters 
as  above  set  forth,  the  same  being  knowingly  or  intentionally  installed,  shall 
constitute  prima  facie  evidence  of  knowledge  on  the  part  of  the  person,  firm  or 
corporation  having  custody  or  control  of  the  room  or  place  where  such  device  or 
pipe  or  wire  is  located,  or  the  existence  thereof  and  the  effect  thereof,  and  shall 
constitute  prima  facie  evidence  of  the  intention  on  the  part  of  such  person,  firm 
or  corporation  to  defraud  and  shall  bring  such  person,  firm  or  corporation 
prima  facie  within  the  scope,  meaning  and  penalties  of  this  section. 

Provided  further,  that  if  any  person,  firm  or  corporation  engaged  in  the 
selling  or  delivering  of  any  electric  current,  water  or  gas,  to  a  consumer  shall 
knowingly  cause  to  be  installed  any  meter  or  meters  intentionally  adjusted  or 
regulated  so  as  to  cause  such  meter  or  meters  to  register  a  greater  amount  of 
such  electric  current,  water  or  gas,  than  actually  passes  through  the  same, 
shall  be  prima  facie  evidence  of  the  knowledge  of  such  person,  firm  or 
corporation  engaged  in  selling  or  delivering  such  electric  current,  water  or  gas, 
of  the  existence  thereof  and  shall  bring  such  person,  firm  or  corporation  within 
the  scope  and  meaning  of  this  section,  and  subject  to  the  operation  of  this 
section.  Provided  further,  any  employee,  stockholder,  or  member  of  the  board  of 
directors  who,  with  intent  to  defraud  a  customer,  falsifies,  or  acquiesces  in  the 
falsifying,  of  any  record  which  results  in  billing  in  excess  of  the  amount 
lawfully  due  and  owing,  shall  be  guilty  of  a  misdemeanor  and  shall  be  fined  not 
more  than  Five  Hundred  Dollars  ($500.00)  or  sentenced  to  serve  not  more  than 
six  (6)  months  in  jail,  or  both. 

Provided  further,  this  section  shall  not  relieve  any  person,  firm  or 
corporation  from  any  other  liabilities  now  imposed  by  law. 

The  governing  authorities  of  any  municipality  are  authorized  to  prosecute 
any  violation  of  this  section  which  is  committed  upon  meters  owned  or 
operated  by  a  utility  which  is  owned  or  operated  by  a  municipality.  In  addition, 
the  governing  authorities  of  a  municipality  are  authorized  to  prosecute  within 
the  municipality  when  any  violation  of  this  section  is  committed  upon  such 
meters  that  lie  outside  the  municipal  boundaries  of  the  municipality. 

SOURCES:  Codes,  1930,  §  1025;  1942,  §  2257;  Laws,  1922,  ch.  271;  Laws,  1932, 
ch.  268;  Laws,  1981,  ch.  541,  §  3;  Laws,  1984,  ch.  338;  Laws,  1992,  ch.  385,  §  1; 
Laws,  2009,  ch.  397,  §  1;  Laws,  2013,  ch.  435,  §  1,  eff  from  and  after  July  1, 
2013. 

Amendment  Notes  —  The  2009  amendment  substituted  "Five  Hundred  Dollars 
($500.00)"  for  "Two  Hundred  Dollars  ($200.00)"  near  the  end  of  the  first  paragraph;  and 
inserted  "of"  following  "selling  or  delivering"  near  the  beginning  of  the  third  paragraph. 

The  2013  amendment  added  the  last  sentence  in  the  last  paragraph. 

ATTORNEY  GENERAL  OPINIONS 

Theft  of  electrical  power  from  a  munici-  cation  where  the  theft  occurred,  either  in 
pal  power  company  must  be  prosecuted  in  the  appropriate  Justice  Court  or  in  the 
the  court  having  jurisdiction  over  the  lo-     Municipal    Court    having  jurisdiction 
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where  the  theft  occurred.  A  Justice  Court 
may  award  restitution  up  to  $5,000,  and  a 
municipal  court  may  order  full  restitution. 


Barton,  March  2,  2007,  A.G.  Op.  #07- 
00099,  2007  Miss.  AG  LEXIS  81. 


§  97-25-4.    Railroads;  offenses  committed  on  railroad  right-of- 
way. 

(1)  Except  as  otherwise  provided  in  subsection  (2)  of  this  section,  it  shall 
be  unlawful  for  any  person  to  do  any  of  the  following  acts  without  first  having 
obtained  written  permission  from  the  owner  or  operator  of  the  railroad  line: 

(a)  To  attempt  to  board  or  disembark  from  a  moving  freight  train; 

(b)  To  damage  or  deface,  or  attempt  to  damage  or  deface,  railroad  track, 
signals,  switches,  buildings,  structures,  bridges,  rights-of-way,  wire  lines, 
motive  power,  rolling  stock  or  other  property;  or 

(c)  To  dump,  or  cause  to  be  dumped,  upon  railroad  right-of-way  any 
paper,  ashes,  sweepings,  household  wastes,  glass,  metal,  tires,  mattresses, 
furniture,  dangerous  substances  or  any  other  refuse  or  substance  of  any 
kind. 

(2)  Subsection  (1)  of  this  section  shall  not  apply  to: 

(a)  Railroad  employees  engaged  in  the  performance  of  their  duties;  or 

(b)  Representatives  of  utilities  or  other  agencies  with  easements  across 
or  along  the  railroad  in  the  performance  of  their  duties. 

(3)  Any  person  who  violates  the  provisions  of  this  section  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof,  be  punished  by  imprisonment  for 
not  more  than  thirty  (30)  days  or  by  a  fine  of  not  less  than  One  Hundred 
Dollars  ($100.00)  but  not  more  than  Four  Hundred  Dollars  ($400.00),  or  both, 
and  may  be  required  to  pay  any  clean-up  costs.  In  addition,  any  person  who  is 
convicted  for  a  violation  of  subsection  (l)(b)  or  subsection  (l)(c)  of  this  section 
shall  be  ordered  by  the  court  to  make  restitution  to  the  owners  or  operators  of 
the  railroad  line  or  property  in  an  amount  determined  by  the  court  to 
compensate  for  all  damages  caused  by  such  person  and  all  costs  related  to 
cleanup  necessitated  as  a  result  of  such  person's  unlawful  conduct. 

(4)  The  penalties  provided  for  in  this  section  shall  be  in  addition  to  any 
other  penalties  provided  by  law  for  the  same  or  similar  acts. 

(5)  As  used  in  this  section  the  term  "right-of-way"  means  track,  roadbed 
and  adjacent  property  which  would  be  readily  recognizable  to  a  reasonable 
person  as  railroad  property. 

SOURCES:  Laws,  2001,  ch.  446,  §  1;  Laws,  2007,  ch.  572,  §  3,  eff  from  and  after 
July  1,  2007. 

Amendment  Notes  —  The  2007  amendment,  in  (3),  substituted  "One  Hundred 
Dollars  ($100.00)"  for  "Fifty  Dollars  ($50.00)"  and  "Four  Hundred  Dollars  ($400.00)"  for 
"Two  Hundred  Fifty  Dollars  ($250.00),"  and  made  a  minor  stylistic  change. 
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§  97-25-5.  Railroads;  destroying  crossing-sign,  gate  or  warn- 
ing-signals. 

If  any  person  shall  willfully  obliterate,  injure  or  destroy  any  railroad-gate, 
warning-signals,  cattle-gap  or  any  board  or  sign  erected  or  maintained  by  a 
railroad  company  in  pursuance  of  law,  he  shall  be  fined  not  less  than  One 
Hundred  Dollars  ($100.00)  nor  more  than  Five  Hundred  Dollars  ($500.00),  or 
be  imprisoned  in  the  county  jail  not  exceeding  three  (3)  months,  or  both.  In 
addition,  any  person  who  is  convicted  for  a  violation  of  this  section  shall  be 
ordered  by  the  court  to  make  restitution  to  the  owners  or  operators  of  the 
railroad  line  or  property  in  an  amount  determined  by  the  court  to  compensate 
for  all  damages  caused  by  such  person  and  all  costs  related  to  cleanup 
necessitated  as  a  result  of  such  person's  unlawful  conduct. 

SOURCES:  Codes,  1857,  ch.  35,  art.  39;  1871,  §  2425;  1880,  §  1051;  1892,  §  1268; 
1906,  §  1343;  Hemingway's  1917,  §  1077;  1930,  §  1107;  1942,  §  2343;  Laws, 
1981,  ch.  541,  §  4;  Laws,  2007,  ch.  572,  §  4,  eff  from  and  after  July  1,  2007. 

Amendment  Notes  —  The  2007  amendment  substituted  "warning-signals"  for 
"warning-strings"  and  added  the  last  sentence. 

§  97-25-35.  Railroads;  stealing  or  interfering  with  communi- 
cations or  signaling  equipment. 

If  any  person  shall  maliciously  remove,  take,  steal,  change  or  in  any 
manner  interfere  with  any  railroad  transmission  line,  signaling  device,  micro- 
wave tower  or  any  of  the  parts  or  attachments  belonging  to  any  communication 
or  signaling  device  owned,  leased  or  used  by  any  railroad  or  transportation 
company,  he  shall,  on  conviction,  be  fined  not  more  than  Three  Thousand 
Dollars  ($3,000.00),  or  shall  be  imprisoned  not  more  than  five  (5)  years,  or  both. 
In  addition,  any  person  who  is  convicted  for  a  violation  of  this  section  shall  be 
ordered  by  the  court  to  make  restitution  to  the  owners  or  operators  of  the 
railroad  line  or  property  in  an  amount  determined  by  the  court  to  compensate 
for  all  damages  caused  by  such  person  and  all  costs  related  to  cleanup 
necessitated  as  a  result  of  such  person's  unlawful  conduct. 

SOURCES:  Codes,  1942,  §  2355.5;  Laws,  1968,  ch.  342,  §  1;  Laws,  1981,  ch.  541, 
§  12;  Laws,  2007,  ch.  572,  §  5,  eff  from  and  after  July  1,  2007. 

Amendment  Notes  —  The  2007  amendment  added  the  last  sentence. 
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§  97-25-47.  Railroad  trains,  buses,  trucks,  motor  vehicles,  de- 
pots, stations,  and  other  transportation  facilities;  wilfully 
shooting  or  throwing  at. 


JUDICIAL  DECISIONS 


2.  Double  jeopardy. 

3.  Guilty  pleas. 

2.  Double  jeopardy. 

Defendant's  prosecutions  for  both  shoot- 
ing into  a  vehicle  under  Miss.  Code  Ann. 
§  97-25-47  and  murder  under  Miss.  Code 
Ann.  §  97-3-19(l)(a),  did  not  subject  him 
to  double  jeopardy  since  the  crimes 
charged  required  additional  facts  sepa- 
rate from  each  other;  murder,  unlike 
shooting  into  a  vehicle,  required  the  delib- 
erate killing  of  an  individual  and  did  not 
require  defendant  to  have  shot  into  a 
vehicle,  while  shooting  into  a  vehicle  re- 
quired only  that  defendant  willfully  shot 
into  or  at  a  vehicle.  Further,  the  facts  were 
such  that  it  was  not  clear  whether  defen- 
dant shot  into  the  vehicle  when  he  killed 
the  victim,  as  there  was  testimony  to  the 
effect  that  the  victim  may  have  had  all  or 
part  of  his  head  outside  the  vehicle  when 
he  was  shot;  in  essence,  the  facts  were 
such  that  defendant  could  have  been 
found  guilty  of  murder  and  of  shooting 
into  a  vehicle  without  any  risk  of  exposure 
to  double  jeopardy.  Peacock  v.  State,  970 
So.  2d  197  (Miss.  Ct.  App.  2007). 


Defendant's  claim  of  double  jeopardy, 
pursuant  to  the  Fifth  Amendment,  was 
without  merit  where  application  of  the 
Blockburger  test  revealed  that  elements 
of  each  of  the  crimes  of  shooting  into  a 
vehicle.  Miss.  Code  Ann.  §  97-25-47,  and 
aggravated  assault.  Miss.  Code  Ann. 
§  97-3-7(2)  were  not  contained  in  the 
other.  Graves  v.  State,  969  So.  2d  845 
(Miss.  2007). 

3.  Guilty  pleas. 

In  withdrawing  defendant's  guilty  plea 
for  shooting  into  a  vehicle  under  Miss. 
Code  Ann.  §  97-25-47,  the  trial  court 
found  that  the  evidence  offered  for  defen- 
dant's guilt  at  the  plea  colloquy  was  incon- 
sistent with  the  facts  charged  in  the  in- 
dictment. The  trial  court  stated  that 
additional  evidence  should  have  been  elic- 
ited to  make  the  proof  offered  conform 
with  the  indictment;  since  the  evidence 
was  only  that  defendant  shot  at  a  vehicle 
and  not  into  a  vehicle,  the  trial  court 
properly  set  aside  the  guilty  plea.  Peacock 
V.  State,  970  So.  2d  197  (Miss.  Ct.  App. 
2007). 


§  97-25-53.  Telegraphs  and  telephones;  injuring  or  destroying 
lines;  interrupting  communications;  stealing  or  destroying 
fixtures. 

JUDICIAL  DECISIONS 


1.  In  general. 

In  a  case  in  which  a  utility  installer 
appealed  a  circuit  court's  entry  of  sum- 
mary judgment  in  favor  of  a  telecommu- 
nications company  and  a  company  em- 
ployee in  regards  to  his  claim  of  malicious 
prosecution,  since  the  charge  that  he  had 
violated  Miss.  Code  Ann.  §  97-25-53  was 


dismissed  for  lack  of  jurisdiction,  that 
dismissal  did  not  provide  a  basis  for  the 
installer's  malicious  prosecution  claim. 
The  dismissal  of  the  case  for  lack  of  juris- 
diction was  not  a  termination  in  the  in- 
staller's favor.  Bearden  v.  BellSouth 
Telcoms.,  Inc.,  29  So.  3d  761  (Miss.  2010). 
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§  97-25-54.  Theft  of  telephone  and  other  communication  ser- 
vices prohibited;  definitions;  manufacture  and  possession  of 
devices  to  facilitate  theft  prohibited;  penalties. 

JUDICIAL  DECISIONS 


1.  Evidence. 

Although  defendant  used  the  victim's 
phone  following  her  death — making  and 
receiving  some  60  calls  while  using  the 
phone — the  evidence  was  insufficient  to 
support  defendant's  conviction  of  felony 
theft  of  telecommunication  services  be- 
cause the  State  failed  to  present  any  evi- 


dence to  establish  that  the  value  of  the 
services  obtained  or  diverted  by  defendant 
exceeded  $50.  Nevertheless,  despite  this 
failure  of  proof,  the  evidence  was  suffi- 
cient to  support  a  conviction  of  the  lesser 
offense  of  misdemenaor  theft  of  telecom- 
munications services.  Bartolo  v.  State,  32 
So.  3d  522  (Miss.  Ct.  App.  2009). 


CHAPTER  27 
Crimes  Affecting  Public  Health 

Sec. 

97-27-14.  Contagious  diseases;  causing  exposure  to  human  immunodeficiency 
virus  (HIV),  hepatitis  B  or  hepatitis  C;  crime  of  endangerment  by  bodily 
substance;  violations  and  penalties. 

§  97-27-14.  Contagious  diseases;  causing  exposure  to  human 
immunodeficiency  virus  (HIV),  hepatitis  B  or  hepatitis  C; 
crime  of  endangerment  by  bodily  substance;  violations  and 
penalties. 

(1)  It  shall  be  unlawful  for  any  person  to  knowingly  expose  another  person 
to  human  immunodeficiency  virus  (HIV),  hepatitis  B  or  hepatitis  C.  Prior 
knowledge  and  willing  consent  to  the  exposure  is  a  defense  to  a  charge  brought 
under  this  paragraph.  A  violation  of  this  subsection  shall  be  a  felony. 

(2)  (a)  A  person  commits  the  crime  of  endangerment  by  bodily  substance  if 
the  person  attempts  to  cause  or  knowingly  causes  a  corrections  employee,  a 
visitor  to  a  correctional  facility  or  another  prisoner  or  offender  to  come  into 
contact  with  blood,  seminal  fluid,  urine,  feces  or  saliva. 

(b)  As  used  in  this  subsection,  the  following  definitions  shall  apply 
unless  the  context  clearly  requires  otherwise: 

(i)  "Corrections  employee"  means  a  person  who  is  an  employee  or 
contracted  employee  of  a  subcontractor  of  a  department  or  agency  respon- 
sible for  operating  a  jail,  prison,  correctional  facility  or  a  person  who  is 
assigned  to  work  in  a  jail,  prison  or  correctional  facility. 

(ii)  "Offender"  means  a  person  who  is  in  the  custody  of  the  Depart- 
ment of  Corrections. 

(iii)  "Prisoner"  means  a  person  confined  in  a  county  or  city  jail. 

(c)  A  violation  of  this  subsection  is  a  misdemeanor  unless  the  person 
violating  this  section  knows  that  he  is  infected  with  human  immunodefi- 
ciency virus  (HIV),  hepatitis  B  or  hepatitis  C,  in  which  case  it  is  a  felony. 
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(3)  Any  person  convicted  of  a  felony  violation  of  this  section  shall  be 
imprisoned  for  not  less  than  three  (3)  years  nor  more  than  ten  (10)  years  and 
a  fine  of  not  more  than  Ten  Thousand  Dollars  ($10,000.00),  or  both. 

(4)  Any  person  guilty  of  a  misdemeanor  violation  of  this  section  shall  be 
punished  by  imprisonment  in  the  county  jail  for  up  to  one  (1)  year  and  may  be 
fined  One  Thousand  Dollars  ($1,000.00),  or  both. 

(5)  The  provisions  of  this  section  shall  be  in  addition  to  any  other 
provisions  of  law  for  which  the  actions  described  in  this  section  may  be 
prosecuted. 

SOURCES:  Laws,  2004,  ch.  468,  §  1;  Laws,  2007,  ch.  490,  §  1,  eff  from  and  after 
July  1,  2007. 

Amendment  Notes  —  The  2007  amendment  rewrote  the  section  to  create  the  crime 
of  endangerment  by  bodily  substance. 

CHAPTER  29 
Crimes  Against  Public  Morals  and  Decency 

In  General   97-29-1 

IN  GENERAL 


Sec. 

97-29-31.         Indecent  exposure. 

97-29-49.  Prostitution;  report  to  department  of  human  services  for  suspected  child 
sexual  abuse  or  neglect  if  minor  involved;  immunity  from  prosecution  if 
trafficked  person  involved. 

97-29-51.  Prostitution;  misdemeanor  procuring  services  of  prostitute;  felony  pro- 
moting prostitution;  penalties. 

97-29-53.  Repealed. 

97-29-61.        Voyeurism;  trespass  by  "peeping  Tom";  when  victim  is  adult;  when 

victim  is  child  under  sixteen. 
97-29-63.         Photographing  or  filming  another  without  permission  where  there  is 

expectation  of  privacy;  when  vicitim  is  adult;  when  victim  is  child  under 

sixteen. 

§  97-29-5.    Adultery  and  fornication;  between  certain  persons 
forbidden  to  inter-marry. 


JUDICIAL  DECISIONS 


1.  In  general. 

With  respect  to  defendant  who  pleaded 
guilty  to  incest,  a  day-for-day  10-year  sen- 
tence and  $10,000  fine  did  not  exceed  the 
statutory  maximum  because  he  was  not 
eligible  for  parole  under  Miss.  Code  Ann. 


§  47-7-3(1  )(b)  or  for  earned  time  allow- 
ance under  Miss.  Code  Ann.  §  47-5- 
139(l)(d),  and  the  fine  was  authorized 
under  Miss.  Code  Ann.  §  99-19-32(1).  Co- 
chran V  State,  969  So.  2d  119  (Miss.  Ct. 
App.  2007). 
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§  97-29-13.    Bigamy;  definition;  penalty. 

RESEARCH  REFERENCES 

ALR.  Validity  of  Bigamy  and  Polygamy 
Statutes  and  Constitutional  Provisions. 
22  A.L.R.  6th  1. 

§  97-29-15.    Bigamy;  exceptions. 

RESEARCH  REFERENCES 

ALR.  Validity  of  Bigamy  and  Polygamy 
Statutes  and  Constitutional  Provisions. 
22  A.L.R.  6th  1. 

§  97-29-31.    Indecent  exposure. 

A  person  who  willfully  and  lewdly  exposes  his  person,  or  private  parts 
thereof,  in  any  public  place,  or  in  any  place  where  others  are  present,  or 
procures  another  to  so  expose  himself,  is  guilty  of  a  misdemeanor  and,  on 
conviction  for  a  first  offense,  shall  be  punished  by  a  fine  not  exceeding  Five 
Hundred  Dollars  ($500.00)  or  be  imprisoned  not  exceeding  six  (6)  months,  or 
both.  Upon  conviction  for  a  second  offense  within  five  (5)  years,  such  person 
shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine  of  not  more 
than  One  Thousand  Dollars  ($1,000.00)  or  shall  be  imprisoned  not  exceeding 
one  (1)  year,  or  both.  Upon  conviction  of  a  third  or  subsequent  offense  within 
five  (5)  years,  such  person  shall  be  guilty  of  a  felony  and  shall  be  punished  by 
a  fine  of  not  more  than  Five  Thousand  Dollars  ($5,000.00)  or  shall  be 
imprisoned  for  not  more  than  five  (5)  years  in  the  State  Penitentiary,  or  both. 
It  is  not  a  violation  of  this  statute  for  a  woman  to  breast-feed. 

SOURCES:  Codes,  1892,  §  1218;  1906,  §  1294;  Hemingway's  1917,  §  1027;  1930, 
§  1058;  1942,  §  2290;  Laws,  1971,  ch.  448,  §  1;  Laws,  2006,  ch.  520,  §  5;  Laws, 
2012,  ch.  510,  §  2,  eff  from  and  after  July  1,  2012,) 

Amendment  Notes  —  The  2012  amendment  inserted  "for  a  first  offense"  preceding 
"shall  be  punished  by  a  fine  not  exceeding"  in  the  first  sentences;  and  added  the  second 
and  third  sentences. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  or  felony  violation,  see  § 
99-19-73. 

JUDICIAL  DECISIONS 

3.  Jury  instructions.  lesser  included  offense  instruction  on  mis- 

In  a  case  in  which  defendant  was  con-  demeanor  indecent  exposure;  based  on  the 

victed  of  enticing  a  child  for  sexual  pur-  overwhelming  evidence,  no  reasonable 

poses,  defendant  was  not  entitled  to  a  jury  could  have  found  defendant  not  guilty 
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of  any  element  of  the  principal  charge. 
Delashmit  v.  State,  991  So.  2d  1215  (Miss. 
2008). 

RESEARCH  REFERENCES 

ALR.  Validity  of  State  and  Municipal 
Indecent  Exposure  Statutes  and  Ordi- 
nances. 71  A.L.R.eth  283. 

§  97-29-43.    Polygamy;  teaching  of. 

RESEARCH  REFERENCES 

ALR.  Validity  of  Bigamy  and  Polygamy 
Statutes  and  Constitutional  Provisions. 
22  A.L.R.  6th  1. 

§  97-29-49.  Prostitution;  report  to  department  of  human  ser- 
vices for  suspected  child  sexual  abuse  or  neglect  if  minor 
involved;  immunity  from  prosecution  if  trafficked  person 
involved. 

(1)  A  person  commits  the  misdemeanor  of  prostitution  if  the  person 
knowingly  or  intentionally  performs,  or  offers  or  agrees  to  perform,  sexual 
intercourse  or  sexual  conduct  for  money  or  other  property.  "Sexual  conduct" 
includes  cunnilingus,  fellatio,  masturbation  of  another,  anal  intercourse  or  the 
causing  of  penetration  to  any  extent  and  with  any  object  or  body  part  of  the 
genital  or  anal  opening  of  another. 

(2)  Any  person  violating  the  provisions  of  this  section  shall,  upon  convic- 
tion, be  punished  by  a  fine  not  exceeding  Two  Hundred  Dollars  ($200.00)  or  by 
confinement  in  the  county  jail  for  not  more  than  six  (6)  months,  or  both. 

(3)  In  addition  to  the  mandatory  reporting  provisions  contained  in  Section 
97-5-51,  any  law  enforcement  officer  who  takes  a  minor  under  eighteen  (18) 
years  of  age  into  custody  for  suspected  prostitution  shall  immediately  make  a 
report  to  the  Department  of  Human  Services  as  required  in  Section  43-21-353 
for  suspected  child  sexual  abuse  or  neglect,  and  the  department  shall  com- 
mence an  initial  investigation  into  suspected  child  sexual  abuse  or  neglect  as 
required  in  Section  43-21-353. 

(4)  If  it  is  determined  that  a  person  suspected  of  or  charged  with  engaging 
in  prostitution  is  engaging  in  those  acts  as  a  direct  result  of  being  a  trafficked 
person,  as  defined  by  Section  97-3-54.4,  that  person  shall  be  immune  from 
prosecution  for  prostitution  as  a  juvenile  or  adult  and,  if  a  minor,  the 
provisions  of  Section  97-3-54.1(4)  shall  be  applicable. 

SOURCES:  Codes,  1942,  §  2333;  Laws,  1942,  ch.  284;  Laws,  2013,  ch.  543,  §  10,  eff 
from  and  after  July  1,  2013. 
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Amendment  Notes  —  The  2013  amendment  deleted  former  undesignated  para- 
graph which  read:  "It  shall  be  unlawful  to  engage  in  prostitution  or  to  aid  or  abet 
prostitution  or  to  procure  or  solicit  for  the  purposes  of  prostitution,  or  to  reside  in,  enter, 
or  remain  in  any  place,  structure,  or  building,  or  to  enter  or  remain  in  any  vehicle  or 
conveyance  for  the  purpose  of  lewdness,  assignation,  or  prostitution,  or  to  keep  or  set  up 
a  house  of  ill-fame,  brothel  or  bawdy  house,  or  to  receive  any  person  for  purposes  of 
lewdness,  assignation,  or  prostitution  into  any  vehicle,  conveyance,  place,  structure  or 
building,  or  to  permit  any  person  to  remain  for  the  purpose  of  lewdness,  assignation,  or 
prostitution  in  any  vehicle,  conveyance,  place,  structure,  or  building,  or  to  direct,  take, 
or  transport,  or  to  offer  or  agree  to  take  or  transport,  or  aid  or  assist  in  transporting,  any 
person  to  any  vehicle,  conveyance,  place,  structure,  or  building,  or  to  any  other  person 
with  knowledge  or  reasonable  cause  to  know  that  the  purpose  of  such  directing,  taking 
or  transporting  is  prostitution,  lewdness  or  assignation,  or  to  lease  or  rent  or  contract 
to  lease  or  rent  any  vehicle,  conveyance,  place,  structure,  or  building,  or  part  thereof, 
knowing  or  with  good  reason  to  know  that  it  is  intended  to  be  used  for  any  of  the 
purposes  herein  prohibited,  or  to  aid,  abet,  or  participate  in  the  doing  of  any  of  the  acts 
herein  prohibited"  and  added  (1)  through  (4). 

§  97-29-51.    Prostitution;  misdemeanor  procuring  services  of 
prostitute;  felony  promoting  prostitution;  penalties. 

(1)  (a)  A  person  commits  the  misdemeanor  of  procuring  the  services  of  a 
prostitute  if  the  person  knowingly  or  intentionally  pays,  or  offers  or  agrees 
to  pay,  money  or  other  property  to  another  person  for  having  engaged  in,  or 
on  the  understanding  that  the  other  person  v^ill  engage  in,  sexual  inter- 
course or  sexual  conduct  v^ith  the  person  or  with  any  other  person.  "Sexual 
conduct"  includes  cunnilingus,  fellatio,  masturbation  of  another,  anal  inter- 
course or  the  causing  of  penetration  to  any  extent  and  with  any  object  or 
body  part  of  the  genital  or  anal  opening  of  another. 

(b)  Upon  conviction  under  this  subsection,  a  person  shall  be  punished 
by  a  fine  not  exceeding  Two  Hundred  Dollars  ($200.00)  or  by  confinement  in 
the  county  jail  for  not  more  than  six  (6)  months,  or  both.  A  second  or 
subsequent  violation  of  this  section  shall  be  a  felony,  punishable  by  a  fine  not 
exceeding  One  Thousand  Dollars  ($1,000.00),  or  by  imprisonment  in  the 
custody  of  the  Department  of  Corrections  for  not  more  than  two  (2)  years,  or 
both. 

(c)  However,  in  all  cases,  if  the  person  whose  services  are  procured  in 
violation  of  this  subsection  (1)  is  a  minor  under  eighteen  (18)  years  of  age, 
the  person  convicted  shall  be  guilty  of  a  felony  and  shall,  upon  conviction,  be 
punished  by  imprisonment  for  not  less  than  five  (5)  years,  nor  more  than 
thirty  (30)  years,  or  by  a  fine  of  not  less  than  Fifty  Thousand  Dollars 
($50,000.00)  nor  more  than  Five  Hundred  Thousand  Dollars  ($500,000.00), 
or  both. 

(d)  Consent  of  a  minor  is  not  a  defense  to  prosecution  under  this 
subsection  (1). 

(2)  (a)  A  person  commits  the  felony  of  promoting  prostitution  if  the  person: 

(i)  Knowingly  or  intentionally  entices,  compels,  causes,  induces,  per- 
suades, or  encourages  by  promise,  threat,  violence,  or  by  scheme  or  device, 
another  person  to  become  a  prostitute; 
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(ii)  Knowingly  or  intentionally  solicits  or  offers  or  agrees  to  solicit,  or 
receives  or  gives,  or  agrees  to  receive  or  give  any  money  or  thing  of  value 
for  soliciting,  or  attempting  to  solicit,  another  person  for  the  purpose  of 
prostitution; 

(iii)  Knowingly  induces,  persuades,  or  encourages  a  person  to  come 
into  or  leave  this  state  for  the  purpose  of  prostitution; 

(iv)  Having  control  over  the  use  of  a  place  or  vehicle,  knowingly  or 
intentionally  permits  another  person  to  use  the  place  or  vehicle  for 
prostitution; 

(v)  Accepts,  receives,  levies  or  appropriates  money  or  other  property 
of  value  from  a  prostitute,  without  lawful  consideration,  with  knowledge 
or  reasonable  cause  to  know  it  was  earned,  in  whole  or  in  part,  from 
prostitution;  or 

(vi)  Conducts,  directs,  takes,  or  transports,  or  offers  or  agrees  to  take 
or  transport,  or  aids  or  assists  in  transporting,  any  person  to  any  vehicle, 
conveyance,  place,  structure,  or  building,  or  to  any  other  person  with 
knowledge  or  reasonable  cause  to  know  that  the  purpose  of  such  directing, 
taking  or  transporting  is  prostitution. 

(b)  Upon  conviction,  a  person  shall  be  punished  by  a  fine  not  exceeding 
Five  Thousand  Dollars  ($5,000.00)  or  by  imprisonment  in  the  custody  of  the 
Department  of  Corrections  for  not  more  than  ten  (10)  years,  or  both.  A  second 
or  subsequent  violation  shall  be  punished  by  a  fine  not  exceeding  Twenty 
Thousand  Dollars  ($20,000.00)  or  by  imprisonment  in  the  custody  of  the 
Department  of  Corrections  for  up  to  twenty  (20)  years,  or  both. 

(c)  However,  in  all  cases,  if  the  person  whose  services  are  promoted  in 
violation  of  this  subsection  (2)  is  a  minor  under  eighteen  (18)  years  of  age, 
the  person  convicted  shall  be  guilty  of  a  felony  and  shall,  upon  conviction,  be 
punished  by  imprisonment  for  not  less  than  five  (5)  years,  nor  more  than 
thirty  (30)  years,  or  by  a  fine  of  not  less  than  Fifty  Thousand  Dollars 
($50,000.00)  nor  more  than  Five  Hundred  Thousand  Dollars  ($500,000.00), 
or  both.  There  is  no  requirement  that  the  defendant  have  actual  knowledge 
of  the  age  of  the  person  and  consent  of  a  minor  is  not  a  defense  to  prosecution 
under  this  section. 

(3)  If  it  is  determined  that  a  person  suspected  of  or  charged  with 
promoting  prostitution  is  a  trafficked  person,  as  defined  by  Section  97-3-54.4, 
that  fact  shall  be  considered  a  mitigating  factor  in  any  prosecution  of  that 
person  for  prostitution,  and  the  person  shall  be  referred  to  appropriate 
resources  for  assistance.  If  it  is  determined  that  a  person  suspected  of  or 
charged  with  promoting  prostitution  is  a  minor  under  eighteen  (18)  years  of 
age  who  meets  the  definition  of  a  trafficked  person  as  defined  in  Section 
97-3-54.4,  the  minor  is  immune  from  prosecution  for  promoting  prostitution  as 
a  juvenile  or  adult  and  provisions  of  Section  97-3-54.1(4)  shall  be  applicable. 

(4)  Any  partnership,  association,  corporation  or  other  entity  violating  any 
provision  of  subsection  (2)  against  the  promotion  of  prostitution  shall,  upon 
conviction,  be  punished  by  a  fine  not  exceeding  Fifty  Thousand  Dollars 
($50,000.00).  If  the  person  whose  services  are  promoted  is  under  eighteen  (18) 
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years  of  age,  the  partnership,  association,  corporation  or  other  legal  entity 
convicted  shall  be  punished  by  a  fine  not  exceeding  One  Million  Dollars 
($1,000,000.00).  There  is  no  requirement  that  the  defendant  have  knowledge  of 
the  age  of  the  person.  Consent  of  a  minor  is  not  a  defense  to  prosecution  under 
this  section. 

(5)  Investigation  and  prosecution  of  a  person,  partnership,  association, 
corporation  or  other  entity  under  this  section  shall  not  preclude  investigation 
or  prosecution  against  that  person,  partnership,  association,  corporation  or 
other  entity  for  a  violation  of  other  applicable  criminal  laws,  including,  but  not 
limited  to,  the  Mississippi  Human  Trafficking  Act,  Section  97-3-54  et  seq. 

SOURCES:  Codes,  1942,  §  2334;  Laws,  1942,  ch.  284;  Laws,  2013,  ch.  543,  §  11,  eff 
from  and  after  July  1,  2013. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  at  the  end  of  (5)  by  substituting  "Mississippi  Human  Trafficking  Act, 
Section  97-3-54  et  seq."  for  "Mississippi  Protection  from  Human  Trafficking  Act, 
Sections  97-3-54  et  seq."  The  Joint  Committee  ratified  the  correction  at  its  August  1, 
2013,  meeting. 

Amendment  Notes  —  The  2013  amendment  deleted  the  former  undesignated 
paragraph  which  read:  "It  shall  further  be  unlawful  to  procure  a  female  inmate  for  a 
house  of  prostitution,  or  to  cause,  induce,  persuade,  or  encourage  by  promise,  threat, 
violence,  or  by  scheme  or  device,  a  female  to  become  a  prostitute  or  to  remain  an  inmate 
of  a  house  of  prostitution,  or  to  induce,  persuade,  or  encourage  a  female  to  come  into  or 
leave  this  state  for  the  purpose  of  prostitution,  or  to  become  an  inmate  in  a  house  of 
prostitution,  or  to  receive  or  give,  or  agree  to  receive  or  give  any  money  or  thing  of  value 
for  procuring,  or  attempting  to  procure  any  female  to  become  a  prostitute  or  an  inmate 
in  a  house  of  prostitution,  or  to  knowingly  accept,  receive,  levy  or  appropriate  any 
money  or  other  thing  of  value  without  consideration  from  a  prostitute  or  from  the 
proceeds  of  any  woman  engaged  in  prostitution";  and  added  present  (1)  through  (5). 

§  97-29-53.  Repealed. 

Repealed  by  Laws  of  2013,  ch.  543,  §  12,  effective  July  1,  2013. 
§  97-29-53.  [Codes,  1942,  §  2335;  Laws,  1942,  ch.  284.] 

Editor's  Note  —  Former  §  97-29-53  established  the  penalty  for  prostitution  and 
solicitation. 

§  97-29-61.    Voyeurism;  trespass  by  "peeping  Tom";  when  vic- 
tim is  adult;  when  victim  is  child  under  sixteen. 

(1)  Any  person  who  enters  upon  real  property  whether  the  original  entry 
is  legal  or  not,  and  thereafter  pries  or  peeps  through  a  window  or  other  opening 
in  a  dwelling  or  other  building  structure  for  the  lewd,  licentious  and  indecent 
purpose  of  spying  upon  the  occupants  thereof,  shall  be  guilty  of  a  felonious 
trespass,  and  upon  conviction  shall  be  imprisoned  in  the  custody  of  the 
Department  of  Corrections  not  more  than  five  (5)  years. 

(2)  When  one  or  more  occupants  spied  upon  is  a  child  under  sixteen  (16) 
years  of  age,  a  person  who  violates  subsection  (1)  of  this  section  shall  be  guilty 


252 


2013  Supplement 


Crimes  Against  Public  Morals  &  Decency         §  97-29-63 

of  felonious  trespass,  and  upon  conviction  shall  be  imprisoned  in  the  custody  of 
the  Department  of  Corrections  not  more  than  ten  (10)  years. 

SOURCES:  Codes,  1942,  §  2412.5;  Laws,  1958,  ch.  281;  Laws,  1980,  ch.  391;  Laws, 
2012,  ch.  557,  §  1,  eff  from  and  after  July  1,  2012. 

Amendment  Notes  —  The  2012  amendment  added  the  (1)  designation,  and  therein 
substituted  "custody  of  the  Department  of  Corrections"  for  "state  penitentiary"  near  the 
end;  and  added  (2). 

JUDICIAL  DECISIONS 


2.  Evidence. 

3.  Sentencing. 

2.  Evidence. 

Court  found  a  factual  basis  to  establish 
the  charges  against  an  inmate  for  voyeur- 
ism under  Miss.  Code  Ann.  §  97-29-61 
and  touching  a  child  for  lustful  purposes 
under  Miss.  Code  Ann.  §  97-5-23(1),  given 
that  (1)  the  inmate  admitted  the  facts  that 
surrounded  the  elements  for  both  of  the 
crimes,  (2)  the  inmate's  daughter  reported 
the  same  story  to  her  grandmother  and 
others,  and  (3)  the  daughter  provided  suf- 
ficient facts  and  detail  to  support  the 
charges.  Gaddy  v  State,  21  So.  3d  677 


(Miss.  Ct.  App.  2009),  writ  of  certiorari 
denied  by  130  S.  Ct.  2115,  176  L.  Ed.  2d 
741,  2010  U.S.  LEXIS  3422,  78  U.S.L.W. 
3611  (U.S.  2010). 

3.  Sentencing. 

Terms  of  an  inmate's  sentences  were 
within  the  statutory  limits  of  Miss.  Code 
Ann.  §§  97-29-61,  97-5-23(1)  and  thus  the 
claim  that  the  trial  court  erred  in  sentenc- 
ing the  inmate  to  maximum  sentences 
was  without  merit.  Gaddy  v.  State,  21  So. 
3d  677  (Miss.  Ct.  App.  2009),  writ  of  cer- 
tiorari denied  by  130  S.  Ct.  2115,  176  L. 
Ed.  2d  741,  2010  U.S.  LEXIS  3422,  78 
U.S.L.W.  3611  (U.S.  2010). 


§  97-29-63.  Photographing  or  filming  another  without  per- 
mission where  there  is  expectation  of  privacy;  when  vicitim 
is  adult;  when  victim  is  child  under  sixteen. 

(1)  Any  person  who  with  lewd,  licentious  or  indecent  intent  secretly 
photographs,  films,  videotapes,  records  or  otherwise  reproduces  the  image  of 
another  person  without  the  permission  of  such  person  when  such  a  person  is 
located  in  a  place  where  a  person  would  intend  to  be  in  a  state  of  undress  and 
have  a  reasonable  expectation  of  privacy,  including,  but  not  limited  to,  private 
dwellings  or  any  facility,  public  or  private,  used  as  a  restroom,  bathroom, 
shower  room,  tanning  booth,  locker  room,  fitting  room,  dressing  room  or 
bedroom  shall  be  guilty  of  a  felony  and  upon  conviction  shall  be  punished  by  a 
fine  of  Five  Thousand  Dollars  ($5,000.00)  or  by  imprisonment  of  not  more  than 
five  (5)  years  in  the  custody  of  the  Department  of  Corrections,  or  both. 

(2)  Where  the  person  who  is  secretly  photographed,  filmed,  videotaped  or 
otherwise  reproduced  is  a  child  under  sixteen  (16)  years  of  age,  a  person  who 
violates  subsection  (1)  of  this  section  shall  be  guilty  of  a  felony  and  upon 
conviction  shall  be  punished  by  a  fine  of  Five  Thousand  Dollars  ($5,000.00)  or 
by  imprisonment  of  not  more  than  ten  (10)  years  in  the  custody  of  the 
Department  of  Corrections,  or  both. 
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SOURCES:  Laws,  1999,  ch.  514,  §  2;  Laws,  2012,  ch.  557,  §  2,  eff  from  and  after 
July  1,  2012. 

Amendment  Notes  —  The  2012  amendment  added  the  (1)  designation  and  (2). 

CHAPTER  31 
Intoxicating  Beverage  Offenses 

Sec. 

97-31-49.         Sohcitation  of  orders  for  Hquors,  etc.  unlawful. 

§  97-31-49.    Solicitation  of  orders  for  liquors,  etc.  unlawful. 

It  shall  be  unlawful  for  any  person,  firm  or  corporation  in  this  state,  in 
person,  by  letter,  circular,  or  other  printed  or  written  matter,  or  in  any  other 
manner,  to  solicit  or  take  order  in  this  state  for  any  liquors,  bitters  or  drinks 
prohibited  by  the  laws  of  this  state  to  be  sold,  bartered,  or  otherwise  disposed 
of.  The  inhibition  of  this  section  shall  apply  to  such  liquors,  bitters  and  drinks, 
whether  the  parties  intend  that  the  same  shall  be  shipped  into  this  state  from 
outside  of  the  state,  or  from  one  point  in  this  state  to  another  point  in  this 
state.  If  such  order  be  in  writing,  parol  evidence  thereof  is  admissible  without 
producing  or  accounting  for  the  absence  of  the  original;  and  the  taking  or 
soliciting  of  such  orders  is  within  the  inhibition  of  this  section,  although  the 
orders  are  subject  to  approval  by  some  other  person,  and  no  part  of  the  price  is 
paid,  nor  any  part  of  the  goods  is  delivered  when  the  order  is  taken. 

SOURCES:  Codes,  Hemingway's  1921  Supp.  §  2163g;  1930,  §  2006;  1942,  §  2645; 
Laws,  1918,  eh.  189. 

CHAPTER  32 
Tobacco  Offenses 

Article  1.         Mississippi  Juvenile  Tobacco  Access  Prevention  Act    97-32-1 

Article  5.         Distribution  of  Alternative  Nicotine  Products  to  Minors  97-32-51 

Article  1. 

Mississippi  Juvenile  Tobacco  Access  Prevention  Act. 

Sec. 

97-32-9.  Juvenile  purchase,  possession  and  consumption  of  tobacco. 

§  97-32-5.    Prohibition  of  the  sale  or  transfer  of  tobacco  prod- 
ucts to  persons  under  18  years  of  age. 

Editor's  Note  —  Section  27-3-4  provides  that  the  terms  '"Mississippi  State  Tax 
Commission,'  'State  Tax  Commission,'  'Tax  Commission'  and  'commission'  appearing  in 
the  laws  of  this  state  in  connection  with  the  performance  of  the  duties  and  functions  by 
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the  Mississippi  State  Tax  Commission,  the  State  Tax  Commission  or  Tax  Commission 
shall  mean  the  Department  of  Revenue." 

§  97-32-9.  Juvenile  purchase,  possession  and  consumption  of 
tobacco. 

No  person  under  eighteen  (18)  years  of  age  shall  purchase  any  tobacco 
product.  No  student  of  any  high  school,  junior  high  school  or  elementary  school 
shall  possess  tobacco  on  any  educational  property  as  defined  in  Section 
97-37-17. 

(a)  If  a  person  under  eighteen  (18)  years  of  age  is  found  by  a  court  to  be 
in  violation  of  any  other  statute  and  is  also  found  to  be  in  possession  of  a 
tobacco  product,  the  court  may  order  the  minor  to  perform  up  to  three  (3) 
hours  of  community  service,  in  addition  to  any  other  punishment  imposed  by 
the  court. 

(b)  A  violation  under  this  section  is  not  to  be  recorded  on  the  criminal 
history  of  the  minor  and,  upon  proof  of  satisfaction  of  the  court's  order,  the 
record  shall  be  expunged  from  any  records  other  than  youth  court  records. 

SOURCES:  Laws,  1997,  ch.  578,  §  5;  Laws,  2012,  ch.  533,  §  1,  eff  from  and  after 
July  1,  2012. 

Amendment  Notes  —  The  2012  amendment  added  (a)  and  (b). 

RESEARCH  REFERENCES 

ALR.  Validity,  Construction,  and  Appli-  for  Civil  Liability  for  Tobacco  Sales  or 
cation  of  State  and  Local  Laws  Providing    Distribution  to  Minors.  66  A.L.R.6th  315. 

Article  5. 

Distribution  of  Alternative  Nicotine  Products  to  Minors. 

Sec. 

97-32-51.         Distribution  of  alternative  nicotine  products  to  minors  prohibited; 
definitions;  penalties;  verification  of  purchaser's  age. 

§  97-32-51.  Distribution  of  alternative  nicotine  products  to 
minors  prohibited;  definitions;  penalties;  verification  of  pur- 
chaser's age. 

(1)  For  the  purposes  of  this  section: 

(a)(i)  "Alternative  nicotine  product"  means: 

1.  An  electronic  cigarette;  or 

2.  Any  other  product  that  consists  of  or  contains  nicotine  that  can 
be  ingested  into  the  body  by  chewing,  smoking,  absorbing,  dissolving, 
inhaling  or  by  any  other  means. 

(ii)  Alternative  nicotine  product  does  not  include: 

1.  A  cigarette  or  other  tobacco  product  as  defined  in  Section 
97-32-3; 
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2.  A  product  that  is  a  drug  under  21  USCS  321(g)(1); 

3.  A  product  that  is  a  device  under  21  USCS  321(h);  or 

4.  A  combination  product  described  in  21  USCS  353(g). 

(b)(i)  "Electronic  cigarette"  means  an  electronic  product  or  device  that 
produces  a  vapor  that  delivers  nicotine  or  other  substances  to  the  person 
inhaling  from  the  device  to  simulate  smoking,  and  is  likely  to  be  offered  to, 
or  purchased  by,  consumers  as  an  electronic  cigarette,  electronic  cigar, 
electronic  cigarillo  or  electronic  pipe. 

(ii)  Electronic  cigarette  does  not  include: 

1.  A  cigarette  or  other  tobacco  products  as  defined  in  Section 
97-32-3; 

2.  A  product  that  is  a  drug  under  21  USCS  321(g)(1); 

3.  A  product  that  is  a  device  under  21  USCS  321(h);  or 

4.  A  combination  product  described  in  21  USCS  353(g). 

(2)  No  person,  either  directly  or  indirectly  by  an  agent  or  employee,  or  by 
a  vending  machine  owned  by  the  person  or  located  in  the  person's  establish- 
ment, shall  sell,  offer  for  sale,  give  or  furnish  any  alternative  nicotine  product, 
or  any  cartridge  or  component  of  an  alternative  nicotine  product,  to  an 
individual  under  eighteen  (18)  years  of  age.  A  violation  of  this  subsection  is 
punishable  as  follows: 

(a)  By  a  fine  of  Fifty  Dollars  ($50.00)  for  a  first  offense; 

(b)  By  a  fine  of  Seventy-Five  Dollars  ($75.00)  for  a  second  offense;  and 

(c)  By  a  fine  of  One  Hundred  Dollars  ($100.00)  for  a  third  or  subsequent 
offense. 

(3)  Before  selling,  offering  for  sale,  giving  or  furnishing  an  alternative 
nicotine  product,  or  any  cartridge  or  component  of  an  alternative  nicotine 
product  to  an  individual,  a  person  shall  verify  that  the  individual  is  at  least 
eighteen  (18)  years  of  age  by: 

(a)  Examining  from  any  individual  that  appears  to  be  under  twenty- 
seven  (27)  years  of  age  a  government-issued  photographic  identification  that 
establishes  the  individual  is  at  least  eighteen  (18)  years  of  age;  or 

(b)  For  sales  made  through  the  Internet  or  other  remote  sales  methods, 
performing  an  age  verification  through  an  independent,  third-party  age 
verification  service  that  compares  information  available  from  public  records 
to  the  personal  information  entered  by  the  individual  during  the  ordering 
process  that  establishes  the  individual  is  eighteen  (18)  years  of  age  or  older. 

SOURCES:  Laws,  2013,  ch.  355,  §  1,  eff  from  and  after  July  1,  2013. 


CHAPTER  33 
Gambling  and  Lotteries 

In  General    97-33-1 

Charitable  Bingo  Law    97-33-50 
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IN  GENERAL 


Sec. 

97-33-1. 
97-33-7. 


Betting,  gaming  or  wagering;  exception  from  prohibition;  penalty. 
Gambling  devices  defined;  prohibition;  pin  ball  machines;  penalties; 
exceptions. 

Illegal  gambling;  Internet  sweepstakes  cafes  prohibited. 

Gambling;  keeping,  exhibiting,  etc.  games  or  gaming  tables;  exceptions. 


97-33-8. 
97-33-9. 


§  97-33-1.    Betting,  gaming  or  wagering;  exception  from  pro- 
hibition; penalty. 

Except  as  otherwise  provided  in  Section  97-33-8,  if  any  person  shall 
encourage,  promote  or  play  at  any  game,  play  or  amusement,  other  than  a  fight 
or  fighting  match  between  dogs,  for  money  or  other  valuable  thing,  or  shall 
wager  or  bet,  promote  or  encourage  the  wagering  or  betting  of  any  money  or 
other  valuable  things,  upon  any  game,  play,  amusement,  cockfight,  Indian  ball 
play  or  duel,  other  than  a  fight  or  fighting  match  between  dogs,  or  upon  the 
result  of  any  election,  event  or  contingency  whatever,  upon  conviction  thereof, 
he  shall  be  fined  in  a  sum  not  more  than  Five  Hundred  Dollars  ($500.00);  and, 
unless  such  fine  and  costs  be  immediately  paid,  shall  be  imprisoned  for  any 
period  not  more  than  ninety  (90)  days.  However,  this  section  shall  not  apply  to 
betting,  gaming  or  wagering: 

(a)  On  a  cruise  vessel  as  defined  in  Section  27-109-1  whenever  such 
vessel  is  in  the  waters  within  the  State  of  Mississippi,  which  lie  adjacent  to 
the  State  of  Mississippi  south  of  the  three  (3)  most  southern  counties  in  the 
State  of  Mississippi,  including  the  Mississippi  Sound,  St.  Louis  Bay,  Biloxi 
Bay  and  Pascagoula  Bay,  and  in  which  the  registered  voters  of  the  county  in 
which  the  port  is  located  have  not  voted  to  prohibit  such  betting,  gaming  or 
wagering  on  cruise  vessels  as  provided  in  Section  19-3-79; 

(b)  In  a  structure  located,  in  whole  or  in  part,  on  shore  in  any  of  the 
three  (3)  most  southern  counties  in  the  State  of  Mississippi  in  which  the 
registered  voters  of  the  county  have  voted  to  allow  such  betting,  gaming  or 
wagering  on  cruise  vessels  as  provided  in  Section  19-3-79,  if: 

(i)  The  structure  is  owned,  leased  or  controlled  by  a  person  possessing 
a  gaming  license,  as  defined  in  Section  75-76-5,  to  conduct  legal  gaming  on 
a  cruise  vessel  under  paragraph  (a)  of  this  section; 

(ii)  The  part  of  the  structure  in  which  licensed  gaming  activities  are 
conducted  is  located  entirely  in  an  area  which  is  located  no  more  than 
eight  hundred  (800)  feet  from  the  mean  high-water  line  (as  defined  in 
Section  29-15-1)  of  the  waters  within  the  State  of  Mississippi,  which  lie 
adjacent  to  the  State  of  Mississippi  south  of  the  three  (3)  most  southern 
counties  in  the  State  of  Mississippi,  including  the  Mississippi  Sound,  St. 
Louis  Bay,  Biloxi  Bay  and  Pascagoula  Bay,  or,  with  regard  to  Harrison 
County  only,  no  farther  north  than  the  southern  boundary  of  the  right-of- 
way  for  U.S.  Highway  90,  whichever  is  greater;  and 

(iii)  In  the  case  of  a  structure  that  is  located  in  whole  or  part  on  shore, 
the  part  of  the  structure  in  which  licensed  gaming  activities  are  conducted 
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shall  lie  adjacent  to  state  waters  south  of  the  three  (3)  most  southern 
counties  in  the  State  of  Mississippi,  including  the  Mississippi  Sound,  St. 
Louis  Bay,  Biloxi  Bay  and  Pascagoula  Bay.  When  the  site  upon  which  the 
structure  is  located  consists  of  a  parcel  of  real  property,  easements  and 
rights-of-way  for  public  streets  and  highways  shall  not  be  construed  to 
interrupt  the  contiguous  nature  of  the  parcel,  nor  shall  the  footage 
contained  within  the  easements  and  rights-of-way  be  counted  in  the 
calculation  of  the  distances  specified  in  subparagraph  (ii); 

(c)  On  a  vessel  as  defined  in  Section  27-109-1  whenever  such  vessel  is 
on  the  Mississippi  River  or  navigable  waters  within  any  county  bordering  on 
the  Mississippi  River,  and  in  which  the  registered  voters  of  the  county  in 
which  the  port  is  located  have  not  voted  to  prohibit  such  betting,  gaming  or 
wagering  on  vessels  as  provided  in  Section  19-3-79;  or 

(d)  That  is  legal  under  the  laws  of  the  State  of  Mississippi. 

SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  11(1);  1857,  ch.  64,  art.  134; 
1871,  §  2598;  1880,  §  2844;  1892,  §  1122;  1906,  §  1203;  Hemingway's  1917, 
§  933;  1930,  §  960;  1942,  §  2190;  Laws,  1898,  eh.  69;  Laws,  1987,  ch.  489,  §  2; 
Laws,  1989,  ch.  481,  §  2;  Laws,  1990,  ch.  449,  §  5;  Laws,  1990,  ch.  573,  §  9; 
Laws,  1990  Ex  Sess,  ch.  45  §  148;  Laws,  2005,  5th  Ex  Sess,  ch.  16,  §  3;  Laws, 
2013,  ch.  410,  §  2,  eff  from  and  after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  added  the  exception  at  the  beginning 
of  the  first  paragraph;  and  made  minor  stylistic  changes  throughout. 

ATTORNEY  GENERAL  OPINIONS 

Conduct  of  a  poker  tournament  consti-     censee  of  the  Mississippi  Gaming  Com- 
tutes  gaming  and  gambling  under  Section     mission.  Janus,  Mar.  25,  2005,  A.G.  Op. 
97-33-1  and  the  Gaming  Control  Act,  and  05-0080. 
is  prohibited  unless  conducted  by  a  li- 

§  97-33-7.  Gambling  devices  defined;  prohibition;  pin  ball  ma- 
chines; penalties;  exceptions. 

(1)  Except  as  otherwise  provided  in  Section  97-33-8,  it  shall  be  unlawful 
for  any  person  or  persons,  firm,  copartnership  or  corporation  to  have  in 
possession,  own,  control,  display,  or  operate  any  cane  rack,  knife  rack,  artful 
dodger,  punch  board,  roll  down,  merchandise  wheel,  slot  machine,  pinball 
machine,  or  similar  device  or  devices.  Provided,  however,  that  this  section  shall 
not  be  so  construed  as  to  make  unlawful  the  ownership,  possession,  control, 
display  or  operation  of  any  antique  coin  machine  as  defined  in  Section 
27-27-12,  or  any  music  machine  or  bona  fide  automatic  vending  machine  where 
the  purchaser  receives  exactly  the  same  quantity  of  merchandise  on  each 
operation  of  said  machine.  Any  slot  machine  other  than  an  antique  coin 
machine  as  defined  in  Section  27-27-12  which  delivers,  or  is  so  constructed  as 
that  by  operation  thereof  it  will  deliver  to  the  operator  thereof  an3^hing  of 
value  in  varying  quantities,  in  addition  to  the  merchandise  received,  and  any 
slot  machine  other  than  an  antique  coin  machine  as  defined  in  Section 
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27-27-12  that  is  constructed  in  such  manner  as  that  slugs,  tokens,  coins  or 
similar  devices  are,  or  may  be,  used  and  delivered  to  the  operator  thereof  in 
addition  to  merchandise  of  any  sort  contained  in  such  machine,  is  hereby 
declared  to  be  a  gambling  device,  and  shall  be  deemed  unlawful  under  the 
provisions  of  this  section.  Provided,  however,  that  pinball  machines  which  do 
not  return  to  the  operator  or  player  thereof  anything  but  free  additional  games 
or  plays  shall  not  be  deemed  to  be  gambling  devices,  and  neither  this  section 
nor  any  other  law  shall  be  construed  to  prohibit  same. 

(2)  No  property  right  shall  exist  in  any  person,  natural  or  artificial,  or  be 
vested  in  such  person,  in  any  or  all  of  the  devices  described  herein  that  are  not 
exempted  from  the  provisions  of  this  section;  and  all  such  devices  are  hereby 
declared  to  be  at  all  times  subject  to  confiscation  and  destruction,  and  their 
possession  shall  be  unlawful,  except  when  in  the  possession  of  officers  carrying 
out  the  provisions  of  this  section.  It  shall  be  the  duty  of  all  law  enforcing 
officers  to  seize  and  immediately  destroy  all  such  machines  and  devices. 

(3)  A  first  violation  of  the  provisions  of  this  section  shall  be  deemed  a 
misdemeanor,  and  the  party  offending  shall,  upon  conviction,  be  fined  in  any 
sum  not  exceeding  Five  Hundred  Dollars  ($500.00),  or  imprisoned  not  exceed- 
ing three  (3)  months,  or  both,  in  the  discretion  of  the  court.  In  the  event  of  a 
second  conviction  for  a  violation  of  any  of  the  provisions  of  this  section,  the 
party  offending  shall  be  subject  to  a  sentence  of  not  less  than  six  (6)  months  in 
the  county  jail,  nor  more  than  two  (2)  years  in  the  State  Penitentiary,  in  the 
discretion  of  the  trial  court. 

(4)  Notwithstanding  any  provision  of  this  section  to  the  contrary,  it  shall 
not  be  unlawful  to  operate  any  equipment  or  device  described  in  subsection  (1) 
of  this  section  or  any  gaming,  gambling  or  similar  device  or  devices  by 
whatever  name  called  while: 

(a)  On  a  cruise  vessel  as  defined  in  Section  27-109-1  whenever  such 
vessel  is  in  the  waters  within  the  State  of  Mississippi,  which  lie  adjacent  to 
the  State  of  Mississippi  south  of  the  three  (3)  most  southern  counties  in  the 
State  of  Mississippi,  including  the  Mississippi  Sound,  St.  Louis  Bay,  Biloxi 
Bay  and  Pascagoula  Bay,  and  in  which  the  registered  voters  of  the  county  in 
which  the  port  is  located  have  not  voted  to  prohibit  such  betting,  gaming  or 
wagering  on  cruise  vessels  as  provided  in  Section  19-3-79; 

(b)  In  a  structure  located,  in  whole  or  in  part,  on  shore  in  any  of  the 
three  (3)  most  southern  counties  in  the  State  of  Mississippi  in  which  the 
registered  voters  of  the  county  have  voted  to  allow  such  betting,  gaming  or 
wagering  on  cruise  vessels  as  provided  in  Section  19-3-79,  if: 

(i)  The  structure  is  owned,  leased  or  controlled  by  a  person  possessing 
a  gaming  license,  as  defined  in  Section  75-76-5,  to  conduct  legal  gaming  on 
a  cruise  vessel  under  paragraph  (a)  of  this  subsection; 

(ii)  The  part  of  the  structure  in  which  licensed  gaming  activities  are 
conducted  is  located  entirely  in  an  area  which  is  located  no  more  than 
eight  hundred  (800)  feet  from  the  mean  high-water  line  (as  defined  in 
Section  29-15-1)  of  the  waters  within  the  State  of  Mississippi,  which  lie 
adjacent  to  the  State  of  Mississippi  south  of  the  three  (3)  most  southern 
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counties  in  the  State  of  Mississippi,  including  the  Mississippi  Sound,  St. 
Louis  Bay,  Biloxi  Bay  and  Pascagoula  Bay,  or,  with  regard  to  Harrison 
County  only,  no  farther  north  than  the  southern  boundary  of  the  right-of- 
way  for  U.S.  Highway  90,  whichever  is  greater;  and 

(iii)  In  the  case  of  a  structure  that  is  located  in  whole  or  part  on  shore, 
the  part  of  the  structure  in  which  licensed  gaming  activities  are  conducted 
shall  lie  adjacent  to  state  waters  south  of  the  three  (3)  most  southern 
counties  in  the  State  of  Mississippi,  including  the  Mississippi  Sound,  St. 
Louis  Bay,  Biloxi  Bay  and  Pascagoula  Bay.  When  the  site  upon  which  the 
structure  is  located  consists  of  a  parcel  of  real  property,  easements  and 
rights-of-way  for  public  streets  and  highways  shall  not  be  construed  to 
interrupt  the  contiguous  nature  of  the  parcel,  nor  shall  the  footage 
contained  within  the  easements  and  rights-of-way  be  counted  in  the 
calculation  of  the  distances  specified  in  subparagraph  (ii); 

(c)  On  a  vessel  as  defined  in  Section  27-109-1  whenever  such  vessel  is 
on  the  Mississippi  River  or  navigable  waters  within  any  county  bordering  on 
the  Mississippi  River,  and  in  which  the  registered  voters  of  the  county  in 
which  the  port  is  located  have  not  voted  to  prohibit  such  betting,  gaming  or 
wagering  on  vessels  as  provided  in  Section  19-3-79;  or 

(d)  That  is  legal  under  the  laws  of  the  State  of  Mississippi. 

(5)  Notwithstanding  any  provision  of  this  section  to  the  contrary,  it  shall 
not  be  unlawful  (a)  to  own,  possess,  repair  or  control  any  gambling  device, 
machine  or  equipment  in  a  licensed  gaming  establishment  or  on  the  business 
premises  appurtenant  to  any  such  licensed  gaming  establishment  during  any 
period  of  time  in  which  such  licensed  gaming  establishment  is  being  con- 
structed, repaired,  maintained  or  operated  in  this  state;  (b)  to  install  any 
gambling  device,  machine  or  equipment  in  any  licensed  gaming  establishment; 
(c)  to  possess  or  control  any  gambling  device,  machine  or  equipment  during  the 
process  of  procuring  or  transporting  such  device,  machine  or  equipment  for 
installation  on  any  such  licensed  gaming  establishment;  or  (d)  to  store  in  a 
warehouse  or  other  storage  facility  any  gambling  device,  machine,  equipment, 
or  part  thereof,  regardless  of  whether  the  county  or  municipality  in  which  the 
warehouse  or  storage  facility  is  located  has  approved  gaming  aboard  cruise 
vessels  or  vessels,  provided  that  such  device,  machine  or  equipment  is  operated 
only  in  a  county  or  municipality  that  has  approved  gaming  aboard  cruise 
vessels  or  vessels.  Any  gambling  device,  machine  or  equipment  that  is  owned, 
possessed,  controlled,  installed,  procured,  repaired,  transported  or  stored  in 
accordance  with  this  subsection  shall  not  be  subject  to  confiscation,  seizure  or 
destruction,  and  any  person,  firm,  partnership  or  corporation  which  owns, 
possesses,  controls,  installs,  procures,  repairs,  transports  or  stores  any  gam- 
bling device,  machine  or  equipment  in  accordance  with  this  subsection  shall 
not  be  subject  to  any  prosecution  or  penalty  under  this  section.  Any  person 
constructing  or  repairing  such  cruise  vessels  or  vessels  within  a  municipality 
shall  comply  with  all  municipal  ordinances  protecting  the  general  health  or 
safety  of  the  residents  of  the  municipality. 
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SOURCES:  Codes,  1930,  §  821;  1942,  §  2047;  Laws,  1924,  ch.  339;  Laws,  1938,  ch. 
353;  Laws,  1950,  ch.  357;  Laws,  1990,  ch.  573,  §  10;  Laws,  1990  Ex  Sess,  ch.  45 
§  149;  Laws,  1992,  ch.  371,  §  5;  1994,  ch.  530,  §  1  eff  from  and  after  July  1, 
1994;  Laws,  2005,  5th  Ex  Sess,  ch.  16,  §  4;  Laws,  2013,  ch.  410,  §  3,  eff  from 
and  after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  added  the  exception  at  the  beginning 
of  (1);  and  made  minor  stylistic  changes. 

JUDICIAL  DECISIONS 

3.  Search,  seizure  and  confiscation.  33-7(2);  thus,  a  justice  court  had  no  legal 

As  computer  terminals  seized  from  an  basis  to  order  their  return  to  the  owners, 

internet  cafe  were  illegal  slot  machines,  Moore  v.  Miss.  Gaming  Comm'n,  64  So.  3d 

cafe  owners  had  no  property  rights  in  537  (Miss.  Ct.  App.  2011). 
them  pursuant  to  Miss.  Code  Ann.  §  97- 

RESEARCH  REFERENCES 

Law  Reviews.  Symposium:  Gaming     tion  of  Current  Issues,  74  Miss.  L.J.  779, 
Law  and  Technology:  Gambling  in  the     Winter,  2005. 
Twenty-First  Century:  Judicial  Resolu- 

§  97-33-8.  Illegal  gambling;  Internet  sweepstakes  cafes  pro- 
hibited. 

(1)  The  provisions  of  this  section  are  intended  to  clarify  that  the  operation 
of  "Internet  sweepstakes  cafes"  is  an  illegal  gambling  activity  under  state  law. 

(2)  It  shall  be  unlawful  for  any  person  or  entity  to  possess,  own,  control, 
display,  operate  or  have  a  financial  interest  in  an  electronic  video  monitor  that: 

(a)  Is  offered  or  made  available  to  a  person  to  play  or  participate  in  a 
simulated  gambling  program  in  return  for  direct  or  indirect  consideration, 
including  consideration  associated  with  a  product,  service  or  activity  other 
than  the  simulated  gambling  program;  and 

(b)  The  person  who  plays  or  participates  in  the  simulated  gambling 
program  may  become  eligible  to  win,  redeem  or  otherwise  obtain  a  cash  or 
cash-equivalent  prize,  whether  or  not  the  eligibility  for  or  value  of  the  prize 
is  determined  by  or  has  any  relationship  to  the  outcome  or  play  of  the 
program. 

(3)  As  used  in  this  section,  the  following  words  and  phrases  shall  have  the 
meanings  ascribed  in  this  subsection,  unless  the  context  clearly  indicates 
otherwise: 

(a)  "Simulated  gambling  program"  means  any  method  intended  to  be 
used  by  a  person  playing,  participating  or  interacting  with  an  electronic 
video  monitor  that  is  offered  by  another  person  or  entity;  that  directly  or 
indirectly  implements  the  predetermination  of  a  cash  or  cash-equivalent 
prize,  or  otherwise  connects  the  player  with  the  cash  or  cash-equivalent 
prize;  and  that  is  not  legal  under  the  Mississippi  Gaming  Control  Act. 

(b)  "Consideration  associated  with  a  product,  service  or  activity  other 
than  the  simulated  gambling  program"  means  money  or  other  value  col- 
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lected  for  a  product,  service  or  activity  that  is  offered  in  any  direct  or  indirect 
relationship  to  playing  or  participating  in  the  simulated  gambling  program. 
The  term  includes  consideration  paid  for  Internet  access  or  computer  time, 
or  a  sweepstakes  entry. 

(c)  "Electronic  video  monitor"  means  any  unit,  mechanism,  computer  or 
other  terminal,  or  device  that  is  capable  of  displaying  moving  or  still  images. 

(4)  Any  person  or  entity  violating  the  provisions  of  this  section,  upon 
conviction,  shall  be  guilty  of  a  misdemeanor  and  fined  not  more  than  One 
Thousand  Dollars  ($1,000.00)  or  imprisoned  for  not  less  than  one  (1)  year,  or 
both. 

(5)  The  provisions  of  this  section  shall  not  apply  to: 

(a)  Any  lawful  activity  that  is  conducted  for  the  primary  purpose  of 
entertaining  children  under  the  age  of  eighteen  (18)  years,  during  which 
money  is  paid  for  a  token  or  chip  that  is  used  to  play  an  electronic  or  other 
game,  with  the  winner  of  the  game  earning  tickets  that  can  be  exchanged  for 
prizes; 

(b)  Any  lawful  marketing  promotion,  contest,  prize  or  sweepstakes  that 
is  designed  to  attract  consumer  attention  to  a  specific  product  or  service 
which  is  offered  for  sale  by  the  manufacturer,  distributor,  vendor  or  retailer 
of  the  product  or  service;  or 

(c)  Any  promotional  activity  as  defined  in  Section  75-76-5  that  is 
conducted  by  a  gaming  licensee. 

SOURCES:  Laws,  2013,  ch.  410,  §  1,  eff  from  and  after  July  1,  2013. 

§  97-33-9.    Gambling;  keeping,  exhibiting,  etc.  games  or  gam- 
ing tables;  exceptions. 

Except  as  otherwise  provided  in  Section  97-33-8,  if  any  person  shall  be 
guilty  of  keeping  or  exhibiting  any  game  or  gaming  table  commonly  called 
A.B.C.  or  E.O.  roulette  or  rowley-powley,  or  rouge  et  noir,  roredo,  keno,  monte, 
or  any  faro-bank,  or  other  game,  gaming  table,  or  bank  of  the  same  or  like  kind 
or  any  other  kind  or  description  under  any  other  name  whatever,  or  shall  be  in 
any  manner  either  directly  or  indirectly  interested  or  concerned  in  any  gaming 
tables,  banks,  or  games,  either  by  furnishing  money  or  articles  for  the  purpose 
of  carrying  on  the  same,  being  interested  in  the  loss  or  gain  of  said  table,  bank 
or  games,  or  employed  in  any  manner  in  conducting,  carrying  on,  or  exhibiting 
said  gaming  tables,  games,  or  banks,  every  person  so  offending  and  being 
thereof  convicted,  shall  be  fined  not  less  than  Twenty-five  Dollars  ($25.00)  nor 
more  than  Two  Thousand  Dollars  ($2,000.00),  or  be  imprisoned  in  the  county 
jail  not  longer  than  two  (2)  months,  or  by  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court.  Nothing  in  this  section  shall  apply  to  any  person 
who  owns,  possesses,  controls,  installs,  procures,  repairs  or  transports  any 
gambling  device,  machine  or  equipment  in  accordance  with  subsection  (4)  of 
Section  97-33-7  or  Section  75-76-34. 
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SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  3(11);  1857,  ch.  64,  art.  136; 
1871,  §  2600;  1880,  §  2846;  1892,  §  1124;  1906,  §  1205;  Hemingway's  1917, 
§  935;  1930,  §  962;  1942,  §  2192;  Laws,  1896,  ch.  105;  Laws,  1990,  ch.  573, 
§  11;  Laws,  1991,  ch.  543,  §  4;  Laws,  2013,  ch.  410,  §  4,  eff  from  and  after 
July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  added  the  exception  at  the  beginning 
of  the  section. 

CHARITABLE  BINGO  LAW 

Sec. 

97-33-57.  Investigation  of  quahfications  of  appHcants  for  hcenses;  criteria;  term  of 
Hcense;  denial,  refusal,  suspension  or  revocation  of  license. 

97-33-109.  Monitoring  of  licensees;  enforcement  powers  and  actions;  prosecutions; 
penalties. 

§  97-33-51.    Exemptions  for  certain  bingo  games  and  raffles. 

Cross  References  —  Posts  of  the  American  Legion  and  posts  of  the  Veterans  of 
Foreign  Wars  of  the  United  States  may  utilize  nonmembers  to  assist  designated 
supervisors  in  the  conduct  of  bingo  under  the  Charitable  Bingo  Law  and  qualify  for 
exemption  from  regulation  of  charitable  solicitations,  see  §  79-11-505. 

§  97-33-57.  Investigation  of  qualifications  of  applicants  for 
licenses;  criteria;  term  of  license;  denial,  refusal,  suspension 
or  revocation  of  license. 

(1)  The  commission  shall  investigate  the  qualifications  of  each  applicant 
and  the  merits  of  the  application,  v^ith  due  expedition  after  the  filing  of  the 
application,  and  shall  make  the  following  determinations: 

(a)  That  the  applicant  is  duly  qualified  to  hold,  operate  and  conduct 
bingo  games  under  the  provisions  of  Sections  97-33-51  through  97-33-203 
and  the  rules  and  regulations  of  the  commission  governing  same. 

(b)  That  the  member  or  members  of  the  organization  designated  in  the 
application  to  hold,  operate,  conduct,  or  assist  in  holding,  operating,  or 
conducting,  the  bingo  games  are  bona  fide  active  members  of  the  organiza- 
tion and  of  good  moral  character,  who  have  never  been  convicted  of  certain 
offenses  as  designated  by  the  commission. 

(c)  That  bingo  games  are  to  be  held,  operated  and  conducted  in 
accordance  with  the  provisions  of  Sections  97-33-51  through  97-33-203  and 
in  accordance  with  the  rules  and  regulations  of  the  commission  governing 
same,  and  that  the  proceeds  thereof  are  to  be  disposed  of  as  provided  by 
Sections  97-33-51  through  97-33-203. 

(2)  If  the  commission  is  satisfied  that  no  commission,  salary,  compensa- 
tion, reward  or  recompense  whatever,  except  as  otherwise  provided  in  Section 
97-33-69,  will  be  paid  or  given  to  any  person  holding,  operating  or  conducting 
any  bingo  game,  it  may  issue  a  license  to  the  applicant  for  the  holding, 
operating  and  conducting  of  bingo  games. 
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(3)  No  license  for  holding,  operating  or  conducting  bingo  games  that  is 
issued  under  Sections  97-33-51  through  97-33-203  shall  be  effective  for  more 
than  three  (3)  calendar  years. 

(4)  The  commission  shall  not  issue  a  license  to: 

(a)  Any  person  who  has  been  convicted  of  certain  related  offenses  as 
established  by  the  commission  or  who  presently  has  such  a  charge  pending 
in  any  state  or  federal  court; 

(b)  Any  person  who  has  ever  been  convicted  of  a  gambling-related 
offense  in  any  state  or  federal  court; 

(c)  Any  person  who  is  or  has  ever  been  a  professional  gambler; 

(d)  Any  firm,  organization  or  corporation  in  which  any  person  as 
described  in  paragraphs  (a)  through  (c)  is  an  officer  or  director,  whether 
compensated  or  not,  or  in  which  such  person  has  a  direct  or  indirect  financial 
interest; 

(e)  The  commission  may  deny  an  application  for  licensure,  refuse  to 
renew  a  license,  or  suspend  or  revoke  a  license  for  any  reason  consistent  with 
the  purposes  of  Sections  97-33-51  through  97-33-203  which  it  deems  to  be  in 
the  interest  of  the  public.  However,  policies  regarding  such  denial,  suspen- 
sion, revocation  or  refusal  to  renew  shall  be  established  by  rule  and 
regulation.  If  the  commission  fails  to  act  upon  the  license  application  within 
sixty  (60)  days  of  the  date  of  filing  of  the  application  by  the  charitable 
organization,  such  application  shall  be  deemed  accepted. 

(5)  Any  significant  change  in  the  information  submitted  on  its  application 
for  licensure  shall  be  filed  by  a  licensee  with  the  commission  within  ten  (10) 
days  of  the  change.  A  significant  change  shall  include,  but  not  be  limited  to,  any 
change  in  the  officers,  directors,  managers,  proprietors  or  persons  having  a 
direct  or  indirect  financial  interest  in  any  licensed  organization  or  entity. 

SOURCES:  Laws,  1992,  ch.  581,  §  6;  Laws,  1994,  ch.  635,  §  4;  Laws,  2007,  ch.  542, 
§  1,  eff  from  and  after  July  1,  2007. 

Amendment  Notes  ■ —  The  2007  amendment  substituted  "three  (3)  calendar  years" 
for  "one  (1)  calendar  year"  in  (3);  and  made  a  minor  stylistic  change. 

§  97 -33-73.    Gaming  and  Tax  Commissions  may  examine  books 
and  records. 

Editor's  Note  —  Section  27-3-4  provides  that  the  terms  "'Mississippi  State  Tax 
Commission,'  'State  Tax  Commission,'  'Tax  Commission'  and  'commission'  appearing  in 
the  laws  of  this  state  in  connection  with  the  performance  of  the  duties  and  functions  by 
the  Mississippi  State  Tax  Commission,  the  State  Tax  Commission  or  Tax  Commission 
shall  mean  the  Department  of  Revenue." 

§  97-33-109.    Monitoring  of  licensees;  enforcement  powers 
and  actions;  prosecutions;  penalties. 

(1)  The  commission  shall  monitor  the  conduct  or  business  of  licensees, 
both  on  a  routine  scheduled  and  an  unscheduled  basis,  to  the  extent  necessary 
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to  ensure  compliance  with  the  provisions  of  charitable  bingo  game  laws  and 
regulations  of  the  state. 

(2)  In  carrying  out  its  enforcement  responsibilities,  the  commission  may: 

(a)  Inspect  and  examine  all  premises  in  which  charitable  bingo  games 
are  conducted  or  supplies  or  equipment  for  such  games  are  manufactured 
and  distributed; 

(b)  Inspect  all  such  supplies  and  equipment  in,  upon  or  about  such 
premises; 

(c)  Seize  and  remove  from  such  premises  and  impound  such  supplies 
and  equipment  for  the  purpose  of  examination  and  inspection  pursuant  to  an 
appropriate  court  order; 

(d)  Demand  access  to  and  audit  and  inspect  books  and  records  of 
licensees  for  the  purpose  of  determining  compliance  with  laws  and  regula- 
tions relative  to  charitable  bingo  games; 

(e)  Conduct  in-depth  audits  and  investigations;  and 

(f)  Mandate  that  internal  controls  be  executed  in  accordance  with  the 
provisions  of  the  Charitable  Bingo  Law  and  other  applicable  laws  and 
regulations. 

(3)  The  commission  shall  require  licensees  to  maintain  records  and 
submit  reports. 

(4)  In  addition  to  license  revocation  or  suspension  or  any  criminal  penalty 
imposed,  the  commission  may  assess  a  fine  against  any  person  who  violates 
any  law  or  regulation  relative  to  charitable  bingo  games.  Such  a  fine  shall  only 
be  assessed  after  notice  and  an  opportunity  for  a  hearing  to  be  held. 

(5)  All  departments,  commissions,  boards,  agencies,  officers  and  institu- 
tions of  the  state,  and  all  subdivisions  thereof,  shall  cooperate  with  the 
commission  in  carrying  out  its  enforcement  responsibilities. 

(6)  Except  as  otherwise  authorized  in  Section  7-5-39,  the  Attorney  Gen- 
eral shall  be  the  attorney  for  the  commission  in  regard  to  its  duties  to  regulate 
the  Charitable  Bingo  Law  and  he  shall  represent  it  in  all  legal  proceedings  and 
shall  prosecute  any  civil  action  for  a  violation  of  the  provisions  of  Sections 
97-33-51  through  97-33-203  or  the  rules  and  regulations  of  the  commission. 

(7)  It  is  the  duty  of  the  sheriffs,  deputy  sheriffs  and  police  officers  of  this 
state  to  assist  the  commission  in  the  enforcement  of  the  provisions  of  Sections 
97-33-51  through  97-33-203  and  to  arrest  and  complain  against  any  person 
violating  the  provisions  of  Sections  97-33-51  through  97-33-203.  It  is  the  duty 
of  the  district  attorneys  of  this  state  to  prosecute  all  violations  of  the  provisions 
of  Sections  97-33-51  through  97-33-203  if  requested  to  do  so  by  the  commission. 

(8)  (a)  Whenever  any  person  who  is  a  resident  of  the  State  of  Mississippi 
has  reason  to  believe  that  a  person  or  organization  is  or  has  violated  the 
provisions  of  Sections  97-33-51  through  97-33-203  and  that  proceedings 
would  be  in  the  public  interest,  he  may  bring  an  action  in  the  name  of  the 
state  against  such  person  to  restrain  by  temporary  or  permanent  injunction 
such  violation,  upon  at  least  five  (5)  days'  summons  before  the  hearing  of  the 
action.  The  action  shall  be  brought  in  the  chancery  or  county  court  of  the 
county  in  which  such  violation  has  occurred  or,  with  consent  of  the  parties, 
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may  be  brought  in  the  chancery  or  county  court  of  the  county  in  which  the 
State  Capitol  is  located.  The  said  courts  are  authorized  to  issue  temporary  or 
permanent  injunctions  to  restrain  and  prevent  violations  of  Sections  97- 
33-51  through  97-33-203,  and  such  injunctions  shall  be  issued  without  bond. 

(b)  Any  person  who  violates  the  terms  of  an  injunction  issued  under  this 
subsection  shall  forfeit  and  pay  to  the  state  a  civil  penalty  of  not  more  than 
Five  Thousand  Dollars  ($5,000.00)  per  violation  which  shall  be  payable  to 
the  General  Fund  of  the  State  of  Mississippi.  For  the  purposes  of  this 
subsection,  the  chancery  or  county  court  issuing  an  injunction  shall  retain 
jurisdiction,  and  the  cause  shall  be  continued,  and  in  such  cases  the  person 
bringing  the  action  may  petition  for  recovery  of  civil  penalties. 

(c)  In  any  action  brought  under  this  subsection,  if  the  court  finds  that  a 
person  is  willfully  violating  the  provisions  of  Sections  97-33-51  through 
97-33-203,  the  person  bringing  the  action,  upon  petition  to  the  court,  may 
recover  on  behalf  of  the  state  a  civil  penalty  of  not  exceeding  Five  Hundred 
Dollars  ($500.00)  per  violation  which  shall  be  payable  to  the  General  Fund 
of  the  State  of  Mississippi. 

(d)  No  penalty  authorized  by  this  subsection  shall  be  deemed  to  limit 
the  court's  powers  to  insure  compliance  with  its  orders,  decrees  and 
judgments,  or  punish  for  the  violations  thereof. 

(e)  For  purposes  of  this  subsection,  a  willful  violation  occurs  when  the 
party  committing  the  violation  knew  or  should  have  known  that  his  conduct 
was  a  violation  of  the  provisions  of  Sections  97-33-51  through  97-33-203. 

SOURCES:  Laws,  1992,  ch.  581,  §  22;  Laws,  1994,  ch.  635,  §  18;  Laws,  2012,  ch. 
546,  §  43,  eff  from  and  after  July  1,  2012. 

Amendment  Notes  —  The  2012  amendment  added  the  exception  at  the  beginning 
of  (6). 


CHAPTER  35 


Crimes  Against  Public  Peace  and  Safety 


Sec. 

97-35-3.  Repealed. 

97-35-18.         Disturbance  by  disruptive  protest  of  funeral,  burial  service,  or  memorial 
service. 

97-35-47.         False  reporting  of  crime. 

97-35-51.         Obstructing  access  to  emergency  assistance;  penalties. 


§  97-35-3.  Repealed. 

Repealed  by  Laws,  2009,  ch.  369,  §  2,  effective  upon  approval  (March  17, 
2009). 

§  97-35-3.  [Codes,  1942,  §  2087.5;  Laws,  1960,  ch.  250,  §§  1,  2;  Laws, 
2006,  ch.  520,  §  6,  eff  from  and  after  passage  (approved  Apr.  3,  2006.)] 
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Editor's  Note  —  Former  §  97-35-3  prohibited  certain  activities  as  disorderly 
conduct. 


§  97-35-7.  Disorderly  conduct;  failure  to  comply  with  re- 
quests or  commands  of  law  enforcement  officers;  penalties; 
exception. 


JUDICIAL  DECISIONS 


1.  In  general. 

2.  Sufficiency  of  evidence. 

1.  In  general. 

Officer  had  reasonable  suspicion  to  in- 
vestigate a  suspicious  white  vehicle  fol- 
lowing a  report  of  a  vehicle  theft,  and  then 
probable  cause  to  detain  its  occupants  for 
further  questioning  in  light  of  their  failure 
to  respond  and  resisting  arrest.  Quails  v. 
State,  947  So.  2d  365  (Miss.  Ct.  App. 
2007). 

2.  Sufficiency  of  evidence. 

In  a  wrongful  death  action  filed  by  the 
parents  of  two  passengers  who  were  killed 


during  a  police  pursuit  of  the  driver  of  a 
stolen  vehicle,  a  city  was  properly  granted 
summary  judgment  because  the  passen- 
gers were  engaged  in  criminal  activity,  as 
there  was  no  dispute  that  they  knew  that 
the  car  was  stolen  and  that  they  encour- 
aged the  driver  to  flee  from  the  police,  in 
violation  of  Miss.  Code  Ann.  §  97-35-7(2). 
McCoy  V.  City  of  Florence,  949  So.  2d  69 
(Miss.  Ct.  App.  2006),  writ  of  certiorari 
denied  by  949  So.  2d  37,  2007  Miss.  LEXIS 
113  (Miss.  2007). 


§  97-35-11.    Disturbance  by  abusive  language  or  indecent  ex- 
posure; exception. 


RESEARCH  REFERENCES 


ALR.  Validity  of  State  and  Municipal 
Indecent  Exposure  Statutes  and  Ordi- 
nances. 71  A.L.R.6th  283. 


§  97-35-15.    Disturbance  of  the  public  peace  or  the  peace  of 
others;  exception. 


JUDICIAL  DECISIONS 


2.  Construction  and  application. 

Grant  of  summary  judgment  in  favor  of 
the  employer  and  against  the  employees 
was  appropriate  in  part  because,  even  if  it 
was  found  that  the  supervisor  had  vio- 
lated Miss.  Code  Ann.  §  97-35-15  or  Miss. 
Code  Ann.  §  97-35-3,  the  issue  failed  to 


rise  to  the  necessary  level  to  fit  into  the 
exceptions  to  the  employment-at-will  doc- 
trine; there  was  no  evidence  that  the  su- 
pervisor's conduct  was  reported  because  it 
was  illegal.  Jones  v.  Fluor  Daniel  Servs. 
Corp.,  959  So.  2d  1044  (Miss.  2007). 
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§  97-35-18.    Disturbance  by  disruptive  protest  of  funeral, 
burial  service,  or  memorial  service. 

(1)  For  purposes  of  this  section,  the  following  terms  shall  have  the 
following  meanings: 

(a)  "Funeral  ceremony"  means  a  service  or  rite  commemorating  the 
deceased  with  the  body  present. 

(b)  "Funeral  service"  means  any  services  which  may  be  used  to: 

(i)  Care  for  and  prepare  dead  human  bodies  for  burial,  cremation  or 
other  final  disposition;  and 

(ii)  Arrange,  supervise,  or  conduct  the  funeral  ceremony  or  the  final 
disposition  of  dead  human  bodies. 

(c)  "Graveside  service"  means  a  service  or  rite,  conducted  at  the  place  of 
interment,  commemorating  the  deceased  with  the  body  present. 

(d)  "Memorial  sei*vice"  means  a  ceremony  or  rite  commemorating  the 
deceased  without  the  body  present. 

(e)  "Targeted  residential  picketing"  includes  the  following  acts  when 
committed  on  more  than  one  (1)  occasion: 

(i)  Marching,  standing  or  patrolling  by  one  or  more  persons  directed 
solely  at  a  particular  residential  building  in  a  manner  that  adversely 
affects  the  safety,  security  or  privacy  of  an  occupant  of  the  building;  or 

(ii)  Marching,  standing  or  patrolling  by  one  or  more  persons  which 
prevents  an  occupant  of  a  residential  building  from  gaining  access  to  or 
exiting  from  the  property  on  which  the  residential  building  is  located. 

(2)  (a)  Whoever  does  any  of  the  following  shall  be  guilty  of  a  misdemeanor: 

(i)  With  intent  to  disrupt  a  funeral  service,  graveside  service,  memo- 
rial service,  or  funeral  ceremony,  protests  or  pickets  within  1,000  feet  of 
the  location  or  locations  at  which  the  service  or  ceremony  is  being 
conducted  within  one  (1)  hour  before,  during,  and  one  (1)  hour  following 
the  service  or  ceremony; 

(ii)  With  intent  to  disrupt  a  funeral  procession  impedes  vehicles  that 
are  part  of  the  funeral  procession; 

(iii)  Intentionally  blocks  access  to  a  funeral  service,  funeral  ceremony, 
graveside  service  or  memorial  service;  or 

(iv)  Engages  in  targeted  residential  picketing  at  the  home  or  domicile 
of  any  surviving  member  of  the  deceased  person's  immediate  family  on  the 
date  of  the  service  or  ceremony,  and  upon  conviction  thereof,  shall  be 
punished  by  a  fine  of  not  more  than  Five  Hundred  Dollars  ($500.00),  or  by 
imprisonment  in  the  county  jail  for  not  more  than  six  (6)  months,  or  by 
both  such  fine  and  imprisonment. 

(b)  Whoever  is  convicted  of  a  second  or  subsequent  violation  of  para- 
graph (a)  shall  be  guilty  of  a  gross  misdemeanor,  and  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  more  than  One  Thousand  Dollars 
($1,000.00),  or  by  imprisonment  in  the  county  jail  for  not  more  than  one  (1) 
year,  or  by  both  such  fine  and  imprisonment.  For  purposes  of  this  paragraph, 
a  second  or  subsequent  violation  includes  a  violation  of  a  statute  from 
another  state  in  conformity  with  this  statute. 
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(3)  In  addition  to  the  criminal  penalties  provided  in  subsection  (2)  of  this 
section,  the  court  may  enjoin  conduct  prohibited  in  subsection  (2)  of  this 
section,  and  may  in  such  proceeding  award  damages,  including  attorney  fees  or 
other  appropriate  relief  against  a  person,  if  there  is  credible  evidence  that  the 
person  has  violated,  or  is  likely  to  violate,  subsection  (2)  of  this  section.  Any 
surviving  member  of  the  deceased  person's  immediate  family  who  is  damaged 
or  threatened  with  loss  or  injury  by  reason  of  a  violation  described  in 
subsection  (2)  of  this  section  is  entitled  to  sue  for  and  have  injunctive  relief  and 
appropriate  remedial  compensation  in  any  court  of  competent  jurisdiction 
against  any  damage  or  threatened  loss  or  injury  by  reason  of  a  violation 
thereof 

SOURCES:  Laws,  2006,  ch.  591,  §  1,  eff  from  and  after  July  1,  2006. 

§  97-35-47.    False  reporting  of  crime. 

It  shall  be  unlawful  for  any  person  to  report  a  crime  or  any  element  of  a 
crime  to  any  law  enforcement  or  any  officer  of  any  court,  by  any  means, 
knowing  that  such  report  is  false.  A  violation  of  this  section  shall  be  punishable 
by  imprisonment  in  the  county  jail  not  to  exceed  one  (1)  year  or  by  fine  not  to 
exceed  Five  Thousand  Dollars  ($5,000.00),  or  both.  In  addition  to  any  fine  and 
imprisonment,  and  upon  proper  showing  made  to  the  court,  the  defendant 
shall  be  ordered  to  pay  as  restitution  to  the  law  enforcement  agency  reim- 
bursement for  any  reasonable  costs  directly  related  to  the  investigation  of  the 
falsely  reported  crime  and  the  prosecution  of  any  person  convicted  under  this 
section. 

SOURCES:  Laws,  2000,  ch.  387,  §  1;  Laws,  2012,  ch.  518,  §  1,  eff  from  and  after 
July  1,  2012. 

Editor's  Note  —  Chapter  518  Laws  of  2012,  which  amended  this  section  and  enacted 
§  99-43-8  ,  is  known  as  the  Broderick  Rashad  Danti  Dixon  Act. 

Amendment  Notes  —  The  2012  amendment  substituted  "Five  Thousand  Dollars 
($5,000.00)"  for  "One  Thousand  Dollars  ($1,000.00)"  at  the  end  of  the  second  sentence. 

§  97-35-51.    Obstructing  access  to  emergency  assistance;  pen- 
alties. 

Any  person  who  verbally  or  physically  obstructs,  prevents,  or  hinders 
another  person  from  seeking  or  receiving  emergency  medical  assistance, 
emergency  assistance  from  a  third  party,  or  emergency  assistance  from  law 
enforcement  or  other  emergency  personnel,  with  the  intent  to  cause  or  allow 
physical  harm  or  injury  to  that  person  is  guilty  of  a  misdemeanor  and  shall, 
upon  conviction  thereof,  be  punished  by  a  fine  not  to  exceed  One  Thousand 
Dollars  ($1,000.00)  or  imprisonment  not  to  exceed  six  (6)  months,  or  both. 

SOURCES:  Laws,  2011,  eh.  306,  §  1,  eff  from  and  after  July  1,  2011. 
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CHAPTER  37 
Weapons  and  Explosives 

General  Provisions    97-37-1 

Honesty  in  Purchasing  Firearms  Act   97-37-101 

GENERAL  PROVISIONS 


Sec. 

97-37-1.  Deadly  weapons;  carrying  while  concealed;  use  or  attempt  to  use; 

penalties;  "concealed"  defined. 
97-37-5.  Unlawful  for  convicted  felon  to  possess  any  firearms,  or  other  weapons 

or  devices;  penalties;  exceptions. 
97-37-7.  Deadly  weapons;  persons  permitted  to  carry  weapons;  bond;  permit  to 

carry  weapon;  grounds  for  den3ring  application  for  permit;  required 

weapons  training  course;  reciprocal  agreements. 
97-37-11.  Repealed. 

97-37-15.         Parent  or  guardian  not  to  permit  minor  son  to  have  or  carry  weapon; 
penalty. 

97-37-17.         Possession  of  weapons  by  students;  aiding  or  encouraging. 

97-37-19.         Deadly  weapons;  exhibiting  in  threatening  manner. 

97-37-30.         Willful  discharge  of  a  firearm  toward  the  dwelling  of  another  causing 

damage  to  property  or  domesticated  animal  or  livestock. 
97-37-37.         Enhanced  penalty  for  use  of  firearm  during  commission  of  felony. 


§  97-37-1.    Deadly  weapons;  carrying  while  concealed;  use  or 
attempt  to  use;  penalties;  "concealed"  defined. 

(1)  Except  as  otherwise  provided  in  Section  45-9-101,  any  person  who 
carries,  concealed  on  or  about  one's  person,  any  bowie  knife,  dirk  knife,  butcher 
knife,  switchblade  knife,  metallic  knuckles,  blackjack,  slingshot,  pistol,  re- 
volver, or  any  rifle  with  a  barrel  of  less  than  sixteen  (16)  inches  in  length,  or 
any  shotgun  with  a  barrel  of  less  than  eighteen  (18)  inches  in  length,  machine 
gun  or  any  fully  automatic  firearm  or  deadly  weapon,  or  any  muffler  or  silencer 
for  any  firearm,  whether  or  not  it  is  accompanied  by  a  firearm,  or  uses  or 
attempts  to  use  against  another  person  any  imitation  firearm,  shall,  upon 
conviction,  be  punished  as  follows: 

(a)  By  a  fine  of  not  less  than  One  Hundred  Dollars  ($100.00)  nor  more 
than  Five  Hundred  Dollars  ($500.00),  or  by  imprisonment  in  the  county  jail 
for  not  more  than  six  (6)  months,  or  both,  in  the  discretion  of  the  court,  for 
the  first  conviction  under  this  section. 

(b)  By  a  fine  of  not  less  than  One  Hundred  Dollars  ($100.00)  nor  more 
than  Five  Hundred  Dollars  ($500.00),  and  imprisonment  in  the  county  jail 
for  not  less  than  thirty  (30)  days  nor  more  than  six  (6)  months,  for  the  second 
conviction  under  this  section. 

(c)  By  confinement  in  the  custody  of  the  Department  of  Corrections  for 
not  less  than  one  (1)  year  nor  more  than  five  (5)  years,  for  the  third  or 
subsequent  conviction  under  this  section. 
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(d)  By  confinement  in  the  custody  of  the  Department  of  Corrections  for 
not  less  than  one  (1)  year  nor  more  than  ten  (10)  years  for  any  person 
previously  convicted  of  any  felony  who  is  convicted  under  this  section. 

(2)  It  shall  not  be  a  violation  of  this  section  for  any  person  over  the  age  of 
eighteen  (18)  years  to  carry  a  firearm  or  deadly  weapon  concealed  within  the 
confines  of  his  own  home  or  his  place  of  business,  or  any  real  property 
associated  with  his  home  or  business  or  within  any  motor  vehicle. 

(3)  It  shall  not  be  a  violation  of  this  section  for  any  person  to  carry  a 
firearm  or  deadly  weapon  concealed  if  the  possessor  of  the  weapon  is  then 
engaged  in  a  legitimate  weapon-related  sports  activity  or  is  going  to  or 
returning  from  such  activity.  For  purposes  of  this  subsection,  "legitimate 
weapon-related  sports  activity"  means  hunting,  fishing,  target  shooting  or  any 
other  legal  activity  which  normally  involves  the  use  of  a  firearm  or  other 
weapon. 

(4)  For  the  purposes  of  this  section,  "concealed"  means  hidden  or  obscured 
from  common  observation  and  shall  not  include  any  weapon  listed  in  subsec- 
tion (1)  of  this  section,  including,  but  not  limited  to,  a  loaded  or  unloaded  pistol 
carried  upon  the  person  in  a  sheath,  belt  holster  or  shoulder  holster  that  is 
wholly  or  partially  visible,  or  carried  upon  the  person  in  a  scabbard  or  case  for 
carrying  the  weapon  that  is  wholly  or  partially  visible. 

SOURCES:  Codes,  1880,  §  2985;  1892,  §  1026;  1906,  §  1103;  Hemingway's  1917, 
§  829;  1930,  §  853;  1942,  §  2079;  Laws,  1898,  p.  86;  Laws,  1960,  eh.  242,  §  1; 
Laws,  1962,  ch.  310,  §  1;  Laws,  1991,  eh,  609,  §  4;  Laws,  2007,  ch.  530,  §  1; 
Laws,  2013,  ch.  308,  §  1,  eff  from  and  after  July  1,  2013. 

Amendment  Notes  —  The  2007  amendment,  in  (1),  substituted  "confinement  in  the 
custody  of  the  Department  of  Corrections"  for  "imprisonment  in  the  State  Penitentiary" 
in  (c)  and  (d),  substituted  "third  or  subsequent  conviction"  for  "third  or  more  convic- 
tions" in  (c),  and  substituted  "ten  (10)  years"  for  "five  (5)  years"  in  (d). 

The  2013  amendment  substituted  "on  or  about  one's  person"  for  "in  whole  or  in  part" 
near  the  beginning  of  (1);  deleted  "in  whole  or  in  part"  following  "deadly  weapon 
concealed"  in  (2);  in  (3),  deleted  "in  whole  or  in  part"  following  "deadly  weapon 
concealed"  in  the  first  sentence,  deleted  "sports"  preceding  "activity  which  normally 
involves"  near  the  end  of  the  last  sentence  in  (3);  and  added  (4). 

JUDICIAL  DECISIONS 


3.    Concealment;  mode  of  carr3dng. 
6.    Double  jeopardy. 

3.  Concealment;  mode  of  carrying. 

Where  an  inmate's  guilty  plea  for  carry- 
ing a  concealed  weapon  was  based  on  the 
inmate's  action  of  having  a  pistol  under  a 
blanket  in  a  van,  counsel  was  ineffective 
for  allowing  the  inmate  to  plead  guilty 
because  there  was  no  factual  basis  for  the 
charge  since  Miss.  Code  Ann.  §  97-37-1(2) 
allowed  the  inmate  to  possess  a  concealed 
firearm  or  deadly  weapon  within  any  mo- 


tor vehicle.  Knight  v.  State,  983  So.  2d  348 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  981  So.  2d  298,  2008  Miss. 
LEXIS  267  (Miss.  2008),  writ  of  certiorari 
denied  by  555  U.S.  998, 129  S.  Ct.  492, 172 
L.  Ed.  2d  363,  2008  U.S.  LEXIS  8079,  77 
U.S.L.W.  3265  (2008). 

6.  Double  jeopardy. 

As  a  conviction  of  possession  of  a  fire- 
arm by  a  convicted  felon  (Miss.  Code  Ann. 
§  97-37-5)  required  proof  of  a  prior  felony, 
while  conviction  of  carr5ring  a  concealed 
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weapon  (Miss.  Code  Ann.  §  97-37-1)  re- 
quired proof  that  the  weapon  be  con- 
cealed, each  offense  had  an  element  not 
present  in  the  other;  therefore,  defen- 


dant's conviction  of  both  charges  did  not 
violate  the  double  jeopardy  ban.  Wilson  v. 
State,  95  So.  3d  1282  (Miss.  Ct.  App. 
2012). 


ATTORNEY  GENERAL  OPINIONS 


Carr3ring  a  firearm  in  a  wholly  or  par- 
tially visible  sheath,  holster,  scabbard  or 
case,  even  though  no  part  of  the  firearm  is 
visible,  does  not  violate  the  concealed 
weapon  statute  (Section  97-37-1).  Lance, 
June  13,  2013,  2013  Miss.  AG  LEXIS  111. 

If  enough  of  a  firearm  is  visible  so  that  it 
is  readily  apparent  to  common  observa- 
tion, the  firearm  is  not  concealed  and 
there  is  no  violation  of  Section  97-37-1. 
Lance,  June  13,  2013,  2013  Miss.  AG 
LEXIS  111. 

While  carrying  a  weapon  in  a  visible 
belt  holster  on  educational  property  would 
not  violate  the  concealed  weapon  statute 
(Section  97-37-1)  it  would  violate  Section 
97-37-17's  prohibition  against  carr5dng  a 
weapon  on  education  property.  Lance, 
June  13,  2013,  2013  Miss.  AG  LEXIS  111. 

The  mere  fact  that  an  individual  is 
openly  carrying  a  weapon,  absent  any- 


thing more,  does  not  give  a  law  enforce- 
ment officer  grounds  to  detain  that  indi- 
vidual or  to  require  him  to  submit  to 
questioning.  Lance,  June  13,  2013,  2013 
Miss.  AG  LEXIS  111. 

A  private  property  owner  or  manager  of 
a  retail  store  or  restaurant  may  exercise 
his  property  rights  and  deny  entry  to 
persons  carrying  weapons  on  his  property 
whether  those  persons  are  carrying  weap- 
ons openly  or  under  an  enhanced  con- 
cealed permit.  Lance,  June  13,  2013,  2013 
Miss.  AG  LEXIS  111. 

A  sheriff  has  the  authority,  if  he  deter- 
mines it  reasonable  and  necessary,  to  ex- 
clude openly  carried  firearms  from  court- 
house premises.  Lance,  June  13,  2013, 
2013  Miss.  AG  LEXIS  111. 


RESEARCH  REFERENCES 


ALR.  Cigarette  Lighter  as  Deadly  or 
Dangerous  Weapon.  22  A.L.R.  6th  533. 

§  97-37-5.    Unlawful  for  convicted  felon  to  possess  any  fire- 
arms, or  other  weapons  or  devices;  penalties;  exceptions. 

(1)  It  shall  be  unlawful  for  any  person  who  has  been  convicted  of  a  felony 
under  the  laws  of  this  state,  any  other  state,  or  of  the  United  States  to  possess 
any  firearm  or  any  bowie  knife,  dirk  knife,  butcher  knife,  switchblade  knife, 
metallic  knuckles,  blackjack,  or  any  muffler  or  silencer  for  any  firearm  unless 
such  person  has  received  a  pardon  for  such  felony,  has  received  a  relief  from 
disability  pursuant  to  Section  925(c)  of  Title  18  of  the  United  States  Code,  or 
has  received  a  certificate  of  rehabilitation  pursuant  to  subsection  (3)  of  this 
section. 

(2)  Any  person  violating  this  section  shall  be  guilty  of  a  felony  and,  upon 
conviction  thereof,  shall  be  fined  not  more  than  Five  Thousand  Dollars 
($5,000.00),  or  committed  to  the  custody  of  the  State  Department  of  Correc- 
tions for  not  less  than  one  (1)  year  nor  more  than  ten  (10)  years,  or  both. 

(3)  A  person  who  has  been  convicted  of  a  felony  under  the  laws  of  this 
state  may  apply  to  the  court  in  which  he  was  convicted  for  a  certificate  of 
rehabilitation.  The  court  may  grant  such  certificate  in  its  discretion  upon  a 
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showing  to  the  satisfaction  of  the  court  that  the  apphcant  has  been  rehabih- 
tated  and  has  led  a  useful,  productive  and  law-abiding  life  since  the  completion 
of  his  sentence  and  upon  the  finding  of  the  court  that  he  will  not  be  likely  to  act 
in  a  manner  dangerous  to  public  safety. 

(4)(a)  A  person  who  is  discharged  from  court-ordered  mental  health 
treatment  may  petition  the  court  which  entered  the  commitment  order  for 
an  order  stating  that  the  person  qualifies  for  relief  from  a  firearms  disability. 

(b)  In  determining  whether  to  grant  relief,  the  court  must  hear  and 
consider  evidence  about: 

(i)  The  circumstances  that  led  to  imposition  of  the  firearms  disability 
under  18  USC,  Section  922(d)(4); 

(ii)  The  person's  mental  history; 

(iii)  The  person's  criminal  history;  and 

(iv)  The  person's  reputation. 

(c)  A  court  may  not  grant  relief  unless  it  makes  and  enters  in  the  record 
the  following  affirmative  findings: 

(i)  That  the  person  is  no  longer  likely  to  act  in  a  manner  dangerous  to 
public  safety;  and 

(ii)  Removing  the  person's  disability  to  purchase  a  firearm  is  not 
against  the  public  interest. 

SOURCES:  Codes,  1880,  §  2985;  1892,  §  1026;  1906,  §  1103;  Hemingway's  1917, 
§  829;  1930,  §  853;  1942,  §  2079;  Laws,  1898,  p.  86;  Laws,  1960,  eh.  242,  §  1; 
Laws,  1962,  ch.  310,  §  1;  Laws,  1993,  ch.  482,  §  1;  Laws,  2007,  ch.  322,  §  1; 
Laws,  2007,  ch.  530,  §  2;  Laws,  2013,  ch.  384,  §  3,  eff  from  and  after  July  1, 
2013. 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  322,  Laws  of  2007,  effective 
July  1,  2007  (approved  March  13,  2007),  amended  this  section.  Section  2  of  ch.  530, 
Laws  of  2007,  effective  July  1,  2007  (approved  April  18,  2007),  also  amended  this 
section.  As  set  out  above,  this  section  reflects  the  language  of  Section  2  of  ch.  530,  Laws 
of  2007,  pursuant  to  Section  1-3-79  which  provides  that  whenever  the  same  section  of 
law  is  amended  by  different  bills  during  the  same  legislative  session,  and  the  effective 
dates  of  the  amendments  are  the  same,  the  amendment  with  the  latest  approval  date 
shall  supersede  all  other  amendments  to  the  same  section  approved  on  an  earlier  date. 

Amendment  Notes  —  The  first  2007  amendment  (ch.  322),  substituted  "ten  (10) 
years"  for  "three  (3)  years"  at  the  end  of  (2). 

The  second  2007  amendment  (ch.  530),  substituted  "not  less  than  one  (1)  year  nor 
more  than  ten  (10)  years"  for  "not  more  than  three  (3)  years"  near  the  end  of  (2). 

The  2013  amendment  added  (4). 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  individuals  for  whom  the  court  has  entered  an  order  of  relief 
from  a  firearms  disability  under  this  section,  see  §  9-1-49. 
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9.    Double  jeopardy. 

1.  In  general. 

Amendment  to  an  indictment  to  change 
the  crime  that  defendant  was  previously 
convicted  of  from  murder  to  manslaughter 
was  not  a  substantive  change  since  it 
would  not  have  mattered  what  felony  de- 
fendant was  previously  convicted  of  for 
the  crime  of  possession  of  a  firearm  by  a 
felon.  Speagle  v  State,  956  So.  2d  237 
(Miss.  Ct.  App.  2006),  writ  of  certiorari 
denied  en  banc  by  957  So.  2d  1004,  2007 
Miss.  LEXIS  296  (Miss.  2007). 

3.  Construction. 

Insufficient  evidence  was  presented  at 
trial  to  support  a  guilty  verdict  on  a  felon 
in  possession  of  a  knife  count  because  the 
pocket  knife  that  was  used  in  an  alterca- 
tion was  not  one  of  the  weapons  that  Miss. 
Code  Ann.  §  97-37-5(1)  deemed  unlawful 
for  a  convicted  felon  to  possess.  The  knife 
was  a  small  ordinary  pocket  knife  with  a 
two-and-a-half-inch  blade.  Williams  v. 
State,  37  So.  3d  717  (Miss.  Ct.  App.  2010). 

3.5.  Admission  of  evidence. 

Where  a  witness  testified  that  defen- 
dant was  parked  on  his  property,  he  saw  a 
shotgun  underneath  the  car  seat  and 
threw  it  into  a  ditch;  a  deputy  testified 
that  he  retrieved  the  shotgun  from  the 
ditch  and  locked  in  it  his  trunk  until  he 
turned  it  over  to  the  sheriff.  The  shotgun 
was  then  placed  in  the  evidence  locker 
where  it  remained  until  an  employee  of 
the  sheriff's  office  brought  it  to  court  on 
the  morning  of  the  trial;  the  testimony 
was  sufficient  to  establish  the  chain  of 
custody  so  that  the  shotgun  was  properly 
admitted  into  evidence  during  defendant's 
trial  for  possession  of  a  firearm  by  a  con- 
victed felon  in  violation  of  Miss.  Code  Ann. 
§  97-37-5(1).  Cooley  v  State,  14  So.  3d  63 
(Miss.  Ct.  App.  2008). 

4.  Jury  instructions. 

Defendant  was  not  entitled  to  a  jury 
instruction  on  self-defense  because  self- 
defense  was  not  a  viable  defense  to  pos- 
session of  a  firearm  by  a  convicted  felon. 
Possession  of  a  firearm  by  a  convicted 
felon  was  a  criminal  act  void  of  a  third 
party  to  defend  against.  Roberson  v.  State, 
19  So.  3d  95  (Miss.  Ct.  App.  2009). 


Defendant,  in  his  trial  for  being  a  felon 
in  possession  of  a  firearm,  argued  that  a 
State  proffered  jury  instruction  perempto- 
rily told  the  jury  that  defendant  had  not 
received  a  pardon,  a  relief  from  a  disabil- 
ity or  a  certificate  of  rehabilitation, 
thereby  resulting  in  plain  error  by  reliev- 
ing the  jury  from  finding  each  element  of 
the  offense;  however,  the  absence  of  a 
pardon,  relief  from  a  disability,  or  a  cer- 
tificate of  rehabilitation  were  not  essen- 
tial elements  of  the  crime  of  possession  of 
a  firearm  by  a  convicted  felon.  Whether 
defendant  received  a  pardon  for  the  felony, 
or  received  a  certificate  of  rehabilitation 
pursuant  to  Miss.  Code  Ann.  §  97-37-5(c) 
was  an  affirmative  defense  that  was  in- 
cumbent upon  defendant  to  raise.  Hicks  v. 
State,  973  So.  2d  211  (Miss.  2007). 

5.5.  Insufficient  evidence. 

Defendant's  conviction  for  possession  of 
a  dirk  knife  by  a  convicted  felon  in  viola- 
tion of  Miss.  Code  Ann.  §  97-37-5  (Supp. 
2009)  was  overturned  as  evidence  failed  to 
show  that  he  was  in  possession  of  a  dirk 
knife.  A  dirk  knife  had  to  have  a  blade 
with  one  sharpened  edge  that  tapered  to  a 
point  and  had  to  be  designed  for  use 
primarily  as  a  stabbing  weapon. 
Summerall  v.  State,  41  So.  3d  729  (Miss. 
Ct.  App.  2010). 

6.  Sufficient  evidence. 

Trial  court  did  not  err  in  den3dng  defen- 
dant's motion  for  a  directed  verdict  be- 
cause there  was  sufficient  evidence  for  a 
reasonable  juror  to  find  defendant  guilty 
of  being  a  convicted  felon  in  possession  of 
a  firearm,  in  violation  of  Miss.  Code  Ann. 
§  97-37-5(1);  the  State  met  its  burden  of 
proof  based  on  a  police  officer's  testimony, 
coupled  with  the  fact  that  the  gun  was 
recovered  where  the  officer  had  seen  de- 
fendant drop  it.  Conner  v.  State,  45  So.  3d 
300  (Miss.  Ct.  App.  Oct.  5,  2010). 

There  was  sufficient  evidence  for  the 
jury  to  convict  defendant  of  being  a  felon 
in  possession  of  what  it  determined  was  a 
butcher  knife  because  what  type  of  knife 
defendant  used  was  a  question  of  fact  for 
the  jury  to  determine;  direct  evidence  was 
admitted  in  the  form  of  eyewitness  testi- 
mony, the  handle  of  the  knife  was  placed 
in  evidence,  and  circumstantial  evidence 
was  presented  as  to  the  length  of  the  blade 
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and  its  strength.  Thomas  v.  State,  —  So. 
3d  — ,  2012  Miss.  App.  LEXIS  605  (Miss. 
Ct.  App.  Oct.  2,  2012). 

Defendant's  conviction  for  being  a  felon 
in  possession  of  a  firearm  was  supported 
by  the  evidence  because  the  jury  was 
presented  with  testimony  and  evidence 
that  defendant  attempted  to  feloniously 
take  money  from  victims  against  their  will 
by  putting  them  in  fear  of  immediate 
injury  by  the  exhibition  of  a  deadly 
weapon,  i.e.,  a  gun;  defendant  admitted  to 
being  a  prior-convicted  felon.  Tugle  v. 
State,  68  So.  3d  691  (Miss.  Ct.  App.  2010), 
writ  of  certiorari  denied  by  69  So.  3d  767, 
2011  Miss.  LEXIS  416  (Miss.  2011),  dis- 
missed by  2013  U.S.  Dist.  LEXIS  64383 
(N.D.  Miss.  May  6,  2013). 

Circuit  court  properly  denied  defen- 
dant's motion  for  a  new  trial  based  on 
defendant's  argument  that  the  guilty  ver- 
dicts were  based  on  insufficient  evidence 
and/or  were  contrary  to  law  or  the  weight 
of  the  evidence  because:  (1)  allowing  the 
conviction  for  convicted-felon-in-posses- 
sion-of-firearm  charge  in  violation  of  Miss. 
Code  Ann.  §  97-37-5(1)  (Rev.  2006)  to 
stand  would  not  have  been  prejudicial  to 
defendant  since  all  of  the  evidence  pointed 
to  defendant,  a  prior  convicted  felon,  being 
in  possession  of  a  firearm  while  not  under 
duress,  a  conclusion  that  could  have  been 
reached  by  any  rational  juror;  and  (2) 
since  there  was  conflicting  testimony  in 
the  case,  reasonable  and  fairminded  ju- 
rors in  the  exercise  of  impartial  judgment 
could  have  reached  different  conclusions 
as  to  the  verdict,  thus  resulting  in  the 
appellate  court's  finding  that  there  was 
legally  sufficient  evidence  to  convict  de- 
fendant of  motor-vehicle  theft  Miss.  Code 
Ann.  §  97-17-42(1)  (Rev.  2006).  Davis  v. 
State,  18  So.  3d  842  (Miss.  2009). 

V/here  defendant  disarmed  his  victim 
and  fired  the  gun  in  the  victim's  direction 
and  into  a  crowded  nightclub,  killing  the 
victim  and  another  and  wounding  three 
others,  the  trial  court  did  not  err  in  deny- 
ing defendant's  motion  for  a  judgment 
notwithstanding  the  verdict  because  the 
evidence  was  sufficient  to  support  defen- 
dant's convictions  of  murder,  aggravated 
assault,  and  felon  in  possession  of  a  fire- 
arm. Roberson  v.  State,  19  So.  3d  95  (Miss. 
Ct.  App.  2009). 


Defendant's  conviction  for  possession  of 
a  firearm  by  a  convicted  felon  in  violation 
of  Miss.  Code  Ann.  §  97-37-5(1)  was  ap- 
propriate because  defendant  had  been 
previously  convicted  of  a  felony  and  two 
witnesses  testified  that  defendant  was  in 
possession  of  no  less  than  three  pistols.  It 
was  for  the  jury  to  decide  whether  to 
believe  or  disbelieve  the  testimony  of 
those  two  witnesses.  Vickers  v.  State,  994 
So.  2d  200  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  998  So.  2d  1010,  2008 
Miss.  LEXIS  675  (Miss.  2008). 

Evidence  was  sufficient  to  show  defen- 
dant was  a  felon  in  possession  of  a  firearm 
when  witnesses  testified  that  they  saw 
defendant  retrieve  a  rifie  and  load  the 
rifie;  thereafter,  the  witnesses  said  defen- 
dant followed  someone  outside  and  gun- 
shots were  heard.  Moreover,  a  records 
clerk  testified  that  she  had  been  subpoe- 
naed to  produce  certain  court  documents, 
which  showed,  among  other  things,  social 
security  numbers  and  that  defendant  had 
been  convicted  of  a  felony.  Hicks  v.  State, 
973  So.  2d  211  (Miss.  2007). 

There  was  sufficient  additional  incrimi- 
nating evidence  for  a  reasonable  juror  to 
find  beyond  a  reasonable  doubt  that  de- 
fendant was  in  constructive  possession  of 
the  handgun  found  in  his  bedroom.  Wil- 
hams  V.  State,  971  So.  2d  581  (Miss.  2007). 

Evidence  was  sufficient  to  convict  defen- 
dant of  being  a  felon  in  possession  of  a 
firearm  where  defendant's  prior  felony 
conviction  was  not  at  issue  and  witnesses 
testified  that  defendant  was  seen  shooting 
a  firearm  into  the  ground;  witness  cred- 
ibility was  for  the  jury  to  decide.  Edwards 
V.  State,  966  So.  2d  837  (Miss.  Ct.  App. 
2007). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  possession  of  a 
firearm  by  a  felon  when  witnesses  testi- 
fied that  defendant  pointed  a  gun,  a  wit- 
ness testified  defendant  fired  shots,  a  911 
dispatcher  heard  someone  say,  "put  the 
gun  down,"  and  police  found  guns  inside  a 
trailer  where  defendant  had  been;  the  jury 
was  the  arbiter  of  conflicting  evidence 
when  two  witnesses  recanted  their  origi- 
nal statements.  Townsend  v.  State,  939 
So.  2d  796  (Miss.  2006). 

There  was  sufficient  evidence  to  sustain 
a  conviction  for  possession  of  a  firearm  by 
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a  felon  under  Miss.  Code  Ann.  §  97-37- 
5(1)  based  on  the  fact  that  defendant  was 
found  with  a  gun  in  his  waistband;  it  was 
irrelevant  that  he  was  not  seen  shooting 
the  gun,  and  the  jury  could  have  disbe- 
lieved his  self-defense  claim  or  found  that 
he  retained  the  weapon  for  a  significant 
period  after  the  danger  had  passed. 
Hatten  v.  State,  938  So.  2d  365  (Miss.  Ct. 
App.  2006). 

7.  "Convicted  felon." 

Where  an  inmate  argued  that  counsel 
was  ineffective  in  allowing  the  inmate  to 
plead  guilty  to  being  a  felon  in  possession 
of  a  deadly  weapon  when  the  prior  convic- 
tion was  based  upon  a  California  nolo 
contendere  plea  to  a  marijuana  possession 
charge,  which  the  inmate  argued  could 
not  be  used  against  the  inmate  in  the 
Mississippi  charges,  the  inmate  failed  to 
establish  a  prima  facie  case  of  ineffective 
assistance  of  counsel  because,  inter  alia, 
the  inmate  admitted  on  the  record  that  he 
had  been  convicted  of  a  felony.  Knight  v. 
State,  983  So.  2d  348  (Miss.  Ct.  App. 
2008),  writ  of  certiorari  denied  by  981  So. 
2d  298,  2008  Miss.  LEXIS  267  (Miss. 
2008),  writ  of  certiorari  denied  by  555  U.S. 
998,  129  S.  Ct.  492,  172  L.  Ed.  2d  363, 


2008  U.S.  LEXIS  8079,  77  U.S.L.W.  3265 
(2008). 

8.  Directed  verdict. 

Where  a  witness  testified  that  defen- 
dant had  a  shotgun  underneath  his  car 
seat,  he  was  convicted  of  possession  of  a 
firearm  by  a  convicted  felon  under  Miss. 
Code  Ann.  §  97-37-5(1);  the  trial  court  did 
not  err  by  denying  defendant's  motion  for 
a  directed  verdict,  because  he  presented 
no  evidence  to  show  that  the  shotgun  was 
inoperable.  By  his  own  admission,  the 
shotgun  worked;  furthermore.  Miss.  Code 
Ann.  §  97-37-5(1)  did  not  require  the 
State  to  prove  that  the  weapon  was  oper- 
able. Cooley  V.  State,  14  So.  3d  63  (Miss. 
Ct.  App.  2008). 

9.  Double  jeopardy. 

As  a  conviction  of  possession  of  a  fire- 
arm by  a  convicted  felon  (Miss.  Code  Ann. 
§  97-37-5)  required  proof  of  a  prior  felony, 
while  conviction  of  carrying  a  concealed 
weapon  (Miss.  Code  Ann.  §  97-37-1)  re- 
quired proof  that  the  weapon  be  con- 
cealed, each  offense  had  an  element  not 
present  in  the  other;  therefore,  defen- 
dant's conviction  of  both  charges  did  not 
violate  the  double  jeopardy  ban.  Wilson  v. 
State,  95  So.  3d  1282  (Miss.  Ct.  App. 
2012). 


ATTORNEY  GENERAL  OPINIONS 


The  name  of  one  convicted  of  the  crime 
of  receiving  stolen  property  must  be  re- 
moved from  the  voter  rolls.  Dill,  Apr.  1, 
2005,  A.G.  Op.  05-0145. 

Issuance  of  a  certificate  of  rehabilitation 
pursuant  to  Section  97-37-5  only  restores 
the  right  to  possess  a  weapon  and  does  not 
remove  a  conviction  and  does  not  allow  a 
convicted  felon  to  be  qualified  as  a  candi- 


date for  public  office.  Ramsey,  Apr.  1, 
2005,  A.G.  Op.  05-0143. 

If  the  original  owner  of  weapons  in  the 
possession  of  the  sheriff  is  classified  as  a 
convicted  felon,  the  weapons  should  be 
disposed  of  according  to  established  legal 
methods.  Welford,  Aug.  12,  2005,  A.G.  Op. 
05-0354. 


§  97-37-7.  Deadly  weapons;  persons  permitted  to  carry  weap- 
ons; bond;  permit  to  carry  weapon;  grounds  for  denying 
application  for  permit;  required  weapons  training  course; 
reciprocal  agreements. 

(l)(a)  It  shall  not  be  a  violation  of  Section  97-37-1  or  any  other  statute  for 
pistols,  firearms  or  other  suitable  and  appropriate  weapons  to  be  carried  by 
duly  constituted  bank  guards,  company  guards,  watchmen,  railroad  special 
agents  or  duly  authorized  representatives  who  are  not  sworn  law  enforce- 
ment officers,  agents  or  employees  of  a  patrol  service,  guard  service,  or  a 
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company  engaged  in  the  business  of  transporting  money,  securities  or  other 
valuables,  while  actually  engaged  in  the  performance  of  their  duties  as  such, 
provided  that  such  persons  have  made  a  written  application  and  paid  a 
nonrefundable  permit  fee  of  One  Hundred  Dollars  ($100.00)  to  the  Depart- 
ment of  Public  Safety. 

(b)  No  permit  shall  be  issued  to  any  person  who  has  ever  been  convicted 
of  a  felony  under  the  laws  of  this  or  any  other  state  or  of  the  United  States. 
To  determine  an  applicant's  eligibility  for  a  permit,  the  person  shall  be 
fingerprinted.  If  no  disqualifying  record  is  identified  at  the  state  level,  the 
fingerprints  shall  be  forwarded  by  the  Department  of  Public  Safety  to  the 
Federal  Bureau  of  Investigation  for  a  national  criminal  history  record  check. 
The  department  shall  charge  a  fee  which  includes  the  amounts  required  by 
the  Federal  Bureau  of  Investigation  and  the  department  for  the  national  and 
state  criminal  history  record  checks  and  any  necessary  costs  incurred  by  the 
department  for  the  handling  and  administration  of  the  criminal  history 
background  checks.  In  the  event  a  legible  set  of  fingerprints,  as  determined 
by  the  Department  of  Public  Safety  and  the  Federal  Bureau  of  Investigation, 
cannot  be  obtained  after  a  minimum  of  three  (3)  attempts,  the  Department 
of  Public  Safety  shall  determine  eligibility  based  upon  a  name  check  by  the 
Mississippi  Highway  Safety  Patrol  and  a  Federal  Bureau  of  Investigation 
name  check  conducted  by  the  Mississippi  Highway  Safety  Patrol  at  the 
request  of  the  Department  of  Public  Safety. 

(c)  A  person  may  obtain  a  duplicate  of  a  lost  or  destroyed  permit  upon 
payment  of  a  Fifteen  Dollar  ($15.00)  replacement  fee  to  the  Department  of 
Public  Safety,  if  he  furnishes  a  notarized  statement  to  the  department  that 
the  permit  has  been  lost  or  destroyed. 

(d)  (i)  No  less  than  ninety  (90)  days  prior  to  the  expiration  date  of  a 
permit,  the  Department  of  Public  Safety  shall  mail  to  the  permit  holder 
written  notice  of  expiration  together  with  the  renewal  form  prescribed  by 
the  department.  The  permit  holder  shall  renew  the  permit  on  or  before  the 
expiration  date  by  filing  with  the  department  the  renewal  form,  a 
notarized  affidavit  stating  that  the  permit  holder  remains  qualified,  and 
the  renewal  fee  of  Fifty  Dollars  ($50.00);  provided,  however,  that  honor- 
ably retired  law  enforcement  officers  shall  be  exempt  from  payment  of  the 
renewal  fee.  A  permit  holder  who  fails  to  file  a  renewal  application  on  or 
before  its  expiration  date  shall  pay  a  late  fee  of  Fifteen  Dollars  ($15.00). 

(ii)  Renewal  of  the  permit  shall  be  required  every  four  (4)  years.  The 
permit  of  a  qualified  renewal  applicant  shall  be  renewed  upon  receipt  of 
the  completed  renewal  application  and  appropriate  payment  of  fees. 

(iii)  A  permit  cannot  be  renewed  six  (6)  months  or  more  after  its 
expiration  date,  and  such  permit  shall  be  deemed  to  be  permanently 
expired;  the  holder  may  reapply  for  an  original  permit  as  provided  in  this 
section. 

(2)  It  shall  not  be  a  violation  of  this  or  any  other  statute  for  pistols, 
firearms  or  other  suitable  and  appropriate  weapons  to  be  carried  by  Depart- 
ment of  Wildlife,  Fisheries  and  Parks  law  enforcement  officers,  railroad  special 
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agents  who  are  sworn  law  enforcement  officers,  investigators  employed  by  the 
Attorney  General,  criminal  investigators  employed  by  the  district  attorneys, 
all  prosecutors,  public  defenders,  investigators  or  probation  officers  employed 
by  the  Department  of  Corrections,  employees  of  the  State  Auditor  who  are 
authorized  by  the  State  Auditor  to  perform  investigative  functions,  or  any 
deputy  fire  marshal  or  investigator  employed  by  the  State  Fire  Marshal,  while 
engaged  in  the  performance  of  their  duties  as  such,  or  by  fraud  investigators 
with  the  Department  of  Human  Services,  or  by  judges  of  the  Mississippi 
Supreme  Court,  Court  of  Appeals,  circuit,  chancery,  county,  justice  and 
municipal  courts,  or  by  coroners.  Before  any  person  shall  be  authorized  under 
this  subsection  to  carry  a  weapon,  he  shall  complete  a  weapons  training  course 
approved  by  the  Board  of  Law  Enforcement  Officer  Standards  and  Training. 
Before  any  criminal  investigator  employed  by  a  district  attorney  shall  be 
authorized  under  this  section  to  carry  a  pistol,  firearm  or  other  weapon,  he 
shall  have  complied  with  Section  45-6-11  or  any  training  program  required  for 
employment  as  an  agent  of  the  Federal  Bureau  of  Investigation.  A  law 
enforcement  officer,  as  defined  in  Section  45-6-3,  shall  be  authorized  to  carry 
weapons  in  courthouses  in  performance  of  his  official  duties.  A  person  licensed 
under  Section  45-9-101  to  carry  a  concealed  pistol,  who  has  voluntarily 
completed  an  instructional  course  in  the  safe  handling  and  use  of  firearms 
offered  by  an  instructor  certified  by  a  nationally  recognized  organization  that 
customarily  offers  firearms  training,  or  by  any  other  organization  approved  by 
the  Department  of  Public  Safety,  shall  also  be  authorized  to  carry  weapons  in 
courthouses  except  in  courtrooms  during  a  judicial  proceeding,  and  any 
location  listed  in  subsection  (13)  of  Section  45-9-101,  except  any  place  of 
nuisance  as  defined  in  Section  95-3-1,  any  police,  sheriff  or  highway  patrol 
station  or  any  detention  facility,  prison  or  jail.  The  department  shall  promul- 
gate rules  and  regulations  allowing  concealed  pistol  permit  holders  to  obtain 
an  endorsement  on  their  permit  indicating  that  they  have  completed  the 
aforementioned  course  and  have  the  authority  to  carry  in  these  locations.  This 
section  shall  in  no  way  interfere  with  the  right  of  a  trial  judge  to  restrict  the 
carrying  of  firearms  in  the  courtroom. 

(3)  It  shall  not  be  a  violation  of  this  or  any  other  statute  for  pistols, 
firearms  or  other  suitable  and  appropriate  weapons,  to  be  carried  by  any 
out-of-state,  full-time  commissioned  law  enforcement  officer  who  holds  a  valid 
commission  card  from  the  appropriate  out-of-state  law  enforcement  agency 
and  a  photo  identification.  The  provisions  of  this  subsection  shall  only  apply  if 
the  state  where  the  out-of-state  officer  is  employed  has  entered  into  a 
reciprocity  agreement  with  the  state  that  allows  full-time  commissioned  law 
enforcement  officers  in  Mississippi  to  lawfully  carry  or  possess  a  weapon  in 
such  other  states.  The  Commissioner  of  Public  Safety  is  authorized  to  enter 
into  reciprocal  agreements  with  other  states  to  carry  out  the  provisions  of  this 
subsection. 

SOURCES:  Codes,  1880,  §  2985;  1892,  §  1026;  1906,  §  1103;  Hemingway's  1917, 
§  829;  1930,  §  853;  1942,  §  2079;  Laws,  1898,  p.  86;  Laws,  1960,  ch.  242,  §  1; 
Laws,  1962,  ch.  310,  §  1;  Laws,  1973,  eh.  437,  §  1;  Laws,  1974,  ch.  323  §  1; 
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Laws,  1981,  ch.  415,  §  1;  Laws,  1986,  ch.  372;  Laws,  1990,  ch.  483,  §  1;  Laws, 
1991,  ch.  609,  §  5;  Laws,  1995,  ch.  534,  §  1;  Laws,  1998,  ch.  472,  §  1;  Laws, 
2000,  ch.  439,  §  1;  Laws,  2001,  ch.  566,  §  2;  Laws,  2002,  ch.  577,  §  1;  Laws, 
2008,  ch.  319,  §  6;  Laws,  2011,  ch.  338,  §  1;  Laws,  2011,  ch.  535,  §  1,  eff  from 
and  after  July  1,  2011. 

Editor's  Note  —  Laws  of  2008,  ch.  319,  §  1,  provides: 

"SECTION  1.  This  act  shall  be  known  as  the  'Justice  Court  Reform  Act  of  2008.' " 
On  July  24  2008,  the  United  States  Attorney  General  interposed  no  objection  under 

Section  5  of  the  Voting  Rights  Act  of  1965,  as  amended  and  extended,  to  the  amendment 

of  this  section  by  Laws  of  2008,  ch.  319,  §  6. 
Laws  of  2011,  ch.  535,  §  3,  provides: 

"SECTION  3.  It  is  the  intent  of  the  Legislature  that  the  amendments  contained  in 
Section  1  of  this  act  shall  be  integrated  with  the  amendments  to  Section  97-37-7, 
Mississippi  Code  of  1972,  contained  in  House  Bill  No.  506  [ch.  338],  2011  Regular 
Session,  without  regard  to  the  effective  dates  of  passage  of  those  acts." 

Amendment  Notes  —  The  2008  amendment  in  the  second  version,  inserted  "justice" 
near  the  end  of  the  first  sentence  of  (2). 

The  first  2011  amendment  (ch.  338)  inserted  "Highway"  preceding  "Safety  Patrol  at 
the  request  of  the  Department  of  Public  Safety"  at  the  end  of  (l)(b);  in  (2),  deleted 
"district  attorneys,  legal  assistants  to  district  attorneys"  preceding  "criminal  investi- 
gators employed  by  the  district  attorneys",  and  inserted  "all  prosecutors,  public 
defenders"  thereafter  in  the  first  sentence  and  added  the  fifth  and  sixth  sentences. 

The  second  2011  amendment  (ch,  535)  in  (l)(b),  inserted  "Highway"  following 
"conducted  by  the  Mississippi"  near  the  end;  in  (2),  deleted  "district  attorneys,  legal 
assistants  to  district  attorneys"  preceding  "criminal  investigators  employed  by  the 
district  attorneys"  and  inserted  "all  prosecutors,  public  defenders"  thereafter,  added  "or 
by  coroners"  to  the  end  of  the  first  sentence,  and  added  the  fifth  and  sixth  sentences. 

Cross  References  —  Private  information  of  persons  possessing  a  weapon  permit 
issued  under  this  section  or  Section  45-9-101  exempt  from  Mississippi  Public  Records 
Act,  see  §  25-61-11.1. 

§  97-37-11.  Repealed. 

Repealed  by  Lav^s  of  2012,  ch.  384,  §  1,  effective  from  and  after  passage 
(approved  April  18,  2012). 

§  97-37-11.  [Codes,  1906,  §  1106;  Hemingway's  1917,  §  832;  1930,  §  856; 
1942,  §  2082;  Laws,  2002,  ch.  429,  §  1,  eff  from  and  after  July  1,  2002.] 

Editor's  Note  —  Former  §  97-37-11  required  dealers  to  keep  records  of  weapons  sold. 

§  97-37-15.    Parent  or  guardian  not  to  permit  minor  son  to 
have  or  carry  weapon;  penalty. 

Any  parent,  guardian  or  custodian  who  shall  knowingly  suffer  or  permit 
any  child  under  the  age  of  eighteen  (18)  years  to  have  or  to  own,  or  to  carry,  any 
weapon  the  carrying  of  which  concealed  is  prohibited  by  Section  97-37-1,  shall 
be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  fined  not  more  than 
One  Thousand  Dollars  ($1,000.00),  and  shall  be  imprisoned  not  more  than  six 
(6)  months  in  the  county  jail.  The  provisions  of  this  section  shall  not  apply  to 
a  minor  who  is  exempt  from  the  provisions  of  Section  97-37-14. 
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SOURCES:  Codes,  1880,  §  2987;  1892,  §  1029;  1906,  §  1108;  Hemingway's  1917, 
§  834;  1930,  §  858;  1942,  §  2084;  Laws,  1994,  ch.  607,  §  9;  Laws,  2013,  ch.  308, 
§  2,  eff  from  and  after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  deleted  "concealed,  in  whole  or  in  part" 
following  "to  have  or  to  own,  or  to  carry",  and  inserted  "by  Section  97-37-1"  preceding 
"shall  be  guilty  of  a  misdemeanor"  in  the  first  sentence. 

Cross  References  —  "Concealed"  defined,  see  §  97-37-1. 

§  97-37-17.  Possession  of  weapons  by  students;  aiding  or  en- 
couraging. 

(1)  The  following  definitions  apply  to  this  section: 

(a)  "Educational  property"  shall  mean  any  public  or  private  school 
building  or  bus,  public  or  private  school  campus,  grounds,  recreational  area, 
athletic  field,  or  other  property  owned,  used  or  operated  by  any  local  school 
board,  school,  college  or  university  board  of  trustees,  or  directors  for  the 
administration  of  any  public  or  private  educational  institution  or  during  a 
school-related  activity,  and  shall  include  the  facility  and  property  of  the 
Oakley  Youth  Development  Center,  operated  by  the  Department  of  Human 
Services;  provided,  however,  that  the  term  "educational  property"  shall  not 
include  any  sixteenth  section  school  land  or  lieu  land  on  which  is  not  located 
a  school  building,  school  campus,  recreational  area  or  athletic  field. 

(b)  "Student"  shall  mean  a  person  enrolled  in  a  public  or  private  school, 
college  or  university,  or  a  person  who  has  been  suspended  or  expelled  within 
the  last  five  (5)  years  from  a  public  or  private  school,  college  or  university,  or 
a  person  in  the  custody  of  the  Oakley  Youth  Development  Center,  operated 
by  the  Department  of  Human  Services,  whether  the  person  is  an  adult  or  a 
minor. 

(c)  "Switchblade  knife"  shall  mean  a  knife  containing  a  blade  or  blades 
which  open  automatically  by  the  release  of  a  spring  or  a  similar  contrivance. 

(d)  "Weapon"  shall  mean  any  device  enumerated  in  subsection  (2)  or  (4) 
of  this  section. 

(2)  It  shall  be  a  felony  for  any  person  to  possess  or  carry,  whether  openly 
or  concealed,  any  gun,  rifle,  pistol  or  other  flrearm  of  any  kind,  or  any  dynamite 
cartridge,  bomb,  grenade,  mine  or  powerful  explosive  on  educational  property. 
However,  this  subsection  does  not  apply  to  a  BB  gun,  air  rifle  or  air  pistol.  Any 
person  violating  this  subsection  shall  be  guilty  of  a  felony  and,  upon  conviction 
thereof,  shall  be  fined  not  more  than  Five  Thousand  Dollars  ($5,000.00),  or 
committed  to  the  custody  of  the  State  Department  of  Corrections  for  not  more 
than  three  (3)  years,  or  both. 

(3)  It  shall  be  a  felony  for  any  person  to  cause,  encourage  or  aid  a  minor 
who  is  less  than  eighteen  (18)  years  old  to  possess  or  carry,  whether  openly  or 
concealed,  any  gun,  rifle,  pistol  or  other  firearm  of  any  kind,  or  any  dynamite 
cartridge,  bomb,  grenade,  mine  or  powerful  explosive  on  educational  property. 
However,  this  subsection  does  not  apply  to  a  BB  gun,  air  rifle  or  air  pistol.  Any 
person  violating  this  subsection  shall  be  guilty  of  a  felony  and,  upon  conviction 
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thereof,  shall  be  fined  not  more  than  Five  Thousand  Dollars  ($5,000.00),  or 
committed  to  the  custody  of  the  State  Department  of  Corrections  for  not  more 
than  three  (3)  years,  or  both. 

(4)  It  shall  be  a  misdemeanor  for  any  person  to  possess  or  carry,  whether 
openly  or  concealed,  any  BB  gun,  air  rifle,  air  pistol,  bowie  knife,  dirk,  dagger, 
slingshot,  leaded  cane,  switchblade  knife,  blackjack,  metallic  knuckles,  razors 
and  razor  blades  (except  solely  for  personal  shaving),  and  any  sharp-pointed  or 
edged  instrument  except  instructional  supplies,  unaltered  nail  files  and  clips 
and  tools  used  solely  for  preparation  of  food,  instruction  and  maintenance  on 
educational  property.  Any  person  violating  this  subsection  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction  thereof,  shall  be  fined  not  more  than  One 
Thousand  Dollars  ($1,000.00),  or  be  imprisoned  not  exceeding  six  (6)  months, 
or  both. 

(5)  It  shall  be  a  misdemeanor  for  any  person  to  cause,  encourage  or  aid  a 
minor  who  is  less  than  eighteen  (18)  years  old  to  possess  or  carry,  whether 
openly  or  concealed,  any  BB  gun,  air  rifle,  air  pistol,  bowie  knife,  dirk,  dagger, 
slingshot,  leaded  cane,  switchblade,  knife,  blackjack,  metallic  knuckles,  razors 
and  razor  blades  (except  solely  for  personal  shaving)  and  any  sharp-pointed  or 
edged  instrument  except  instructional  supplies,  unaltered  nail  files  and  clips 
and  tools  used  solely  for  preparation  of  food,  instruction  and  maintenance  on 
educational  property.  Any  person  violating  this  subsection  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction  thereof,  shall  be  fined  not  more  than  One 
Thousand  Dollars  ($1,000.00),  or  be  imprisoned  not  exceeding  six  (6)  months, 
or  both. 

(6)  It  shall  not  be  a  violation  of  this  section  for  any  person  to  possess  or 
carry,  whether  openly  or  concealed,  any  gun,  rifie,  pistol  or  other  firearm  of  any 
kind  on  educational  property  if: 

(a)  The  person  is  not  a  student  attending  school  on  any  educational 
property; 

(b)  The  firearm  is  within  a  motor  vehicle;  and 

(c)  The  person  does  not  brandish,  exhibit  or  display  the  firearm  in  any 
careless,  angry  or  threatening  manner. 

(7)  This  section  shall  not  apply  to: 

(a)  A  weapon  used  solely  for  educational  or  school-sanctioned  ceremo- 
nial purposes,  or  used  in  a  school-approved  program  conducted  under  the 
supervision  of  an  adult  whose  supervision  has  been  approved  by  the  school 
authority; 

(b)  Armed  Forces  personnel  of  the  United  States,  officers  and  soldiers  of 
the  militia  and  National  Guard,  law  enforcement  personnel,  any  private 
police  employed  by  an  educational  institution.  State  Militia  or  Emergency 
Management  Corps  and  any  guard  or  patrolman  in  a  state  or  municipal 
institution,  and  any  law  enforcement  personnel  or  guard  at  a  state  juvenile 
training  school,  when  acting  in  the  discharge  of  their  official  duties; 

(c)  Home  schools  as  defined  in  the  compulsory  school  attendance  law, 
Section  37-13-91; 

(d)  Competitors  while  participating  in  organized  shooting  events; 
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(e)  Any  person  as  authorized  in  Section  97-37-7  while  in  the  perfor- 
mance of  his  official  duties; 

(f)  Any  mail  carrier  while  in  the  performance  of  his  official  duties;  or 

(g)  Any  weapon  not  prescribed  by  Section  97-37-1  which  is  in  a  motor 
vehicle  under  the  control  of  a  parent,  guardian  or  custodian,  as  defined  in 
Section  43-21-105,  which  is  used  to  bring  or  pick  up  a  student  at  a  school 
building,  school  property  or  school  function. 

(8)  All  schools  shall  post  in  public  view  a  copy  of  the  provisions  of  this 
section. 

SOURCES:  Codes,  1880,  §  2988;  1892,  §  1030;  1906,  §  1109;  Hemingway's  1917, 
§  835;  1930,  §  859;  1942,  §  2085;  Laws,  1994,  ch.  607,  §  1;  Laws,  1995,  ch.  607, 
§  1;  Laws,  2008,  ch.  459,  §  2;  Laws,  2010,  eh.  554,  §  12,  eff  from  and  after 
July  1,  2011. 

Amendment  Notes  —  The  2008  amendment  inserted  "and  shall  include. . .  operated 
by  the  Department  of  Human  Services"  in  (l)(a);  inserted  "or  a  person  in  the  custody. . . 
Department  of  Human  Services"  in  (l)(b);  inserted  "and  any  law  enforcement  personnel 
or  guard  at  a  state  juvenile  training  school"  at  the  end  of  (7)(b);  and  made  a  minor 
stylistic  change. 

The  2010  amendment,  in  the  second  version,  effective  from  and  after  July  1,  2011, 
substituted  "and  shall  include  the  facility  and  property  of  the  Oakley  Youth  Develop- 
ment Center"  for  "and  shall  include  the  facilities  and  property  of  the  Oakley  and 
Columbia  juvenile  training  schools"  in  (l)(a);  and  substituted  "in  the  custody  of  the 
Oakley  Youth  Development  Center"  for  "in  the  custody  of  the  Oakley  or  Columbia 
juvenile  training  schools"  in  (l)(b). 

ATTORNEY  GENERAL  OPINIONS 

While  carrying  a  weapon  in  a  visible  97-37-17's  prohibition  against  carrjdng  a 
belt  holster  on  educational  property  would  weapon  on  education  property.  Lance, 
not  violate  the  concealed  weapon  statute  June  13,  2013,  2013  Miss.  AG  LEXIS  111. 
(Section  97-37-1)  it  would  violate  Section 

§  97-37-19.  Deadly  weapons;  exhibiting  in  threatening  man- 
ner. 

If  any  person,  having  or  carr3dng  any  dirk,  dirk-knife,  sword,  sword-cane, 
or  any  deadly  weapon,  or  other  weapon  the  carrying  of  which  concealed  is 
prohibited  by  Section  97-37-1,  shall,  in  the  presence  of  another  person, 
brandish  or  wield  the  same  in  a  threatening  manner,  not  in  necessary 
self-defense,  or  shall  in  any  manner  unlawfully  use  the  same  in  any  fight  or 
quarrel,  the  person  so  offending,  upon  conviction  thereof,  shall  be  fined  in  a 
sum  not  exceeding  Five  Hundred  Dollars  ($500.00)  or  be  imprisoned  in  the 
county  jail  not  exceeding  three  (3)  months,  or  both.  In  prosecutions  under  this 
section  it  shall  not  be  necessary  for  the  affidavit  or  indictment  to  aver,  nor  for 
the  state  to  prove  on  the  trial,  that  any  gun,  pistol,  or  other  firearm  was 
charged,  loaded,  or  in  condition  to  be  discharged. 
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SOURCES:  Codes,  Hutchinson's  1848,  ch.  64,  art.  9(9);  1857,  ch.  64,  art.  56;  1871, 
§  2699;  1880,  §  2804;  1892,  §  1031;  1906,  §  1110;  Hemingway's  1917,  §  836; 
1930,  §  860;  1942,  §  2086;  Laws,  2013,  ch.  308,  §  3,  eff  from  and  after  July  1, 
2013. 

Amendment  Notes  —  The  2013  amendment  in  the  first  sentence,  inserted  "by 
Section  97-37-1"  preceding  "shall,  in  the  presence  of",  substituted  "another  person, 
brandish  or  wield"  for  "three  or  more  persons,  exhibit",  thereafter,  and  deleted  "rude, 
angry,  or"  preceding  "threatening  manner." 

Cross  References  —  "Concealed"  defined,  see  §  97-37-1. 

§  97-37-27.    Fireworks;  unlawful  to  explode  in  certain  places. 
ATTORNEY  GENERAL  OPINIONS 

A  county  board  of  supervisors  has  the  within  three  hundred  yards  of  a  railroad 

authority  to  enact  regulations  allowing  depot,  cotton  or  hay  warehouse  or  cotton 

the  explosion  of  fireworks  in  "unincorpo-  yard.  Morrow,  Jan.  13,  2006,  A.G.  Op. 

rated  towns  and  villages"  which  are  not  05-0640. 

§  97-37-29.    Shooting  into  dwelling  house. 

JUDICIAL  DECISIONS 


1.    In  general. 

3.  Evidence. 

4.  Double  Jeopardy. 

1.  In  general. 

Miss.  Code  Ann.  §  97-37-29  should  be 
classified  as  a  general  intent  crime  since 
the  term  "willfully,"  without  more,  indi- 
cates the  person  intended  to  do  the  unlaw- 
ful bodily  movements:  that  is,  to  shoot  the 
firearm;  there  is  no  further  language  in 
the  statute  for  an  intent  to  do  a  further  act 
or  achieve  another  consequence,  as  there 
would  be  in  a  specific  intent  crime.  John- 
son V.  State,  44  So.  3d  400  (Miss.  Ct.  App. 
2010). 

Trial  court  did  not  abuse  its  discretion 
by  admitting  defendant's  prior  conviction 
of  shooting  into  an  occupied  dwelling  into 
evidence  under  Miss.  R.  Evid.  609  because 
he  opened  the  door  to  the  state's  questions 
concerning  the  conviction,  as  he  testified 
that  he  did  not  get  angry  with  his  loved 
ones  and  that  he,  at  best,  simply  walked 
away  if  he  started  getting  angry;  the  prior 
conviction  involved  defendant's  shooting 
into  his  ex-girlfriend's  house.  White  v. 
State,  962  So.  2d  728  (Miss.  Ct.  App. 
2007). 


Defendant's  convictions  for  murder, 
armed  robbery,  and  shooting  into  an  occu- 
pied dwelling  were  appropriate  because 
the  evidence  was  sufficient:  two  witnesses 
testified  to  seeing  defendant  shoot  the 
victim;  a  witness  further  testified  to  ob- 
serving defendant  removing  the  victim's 
clothing  and  wallet;  and  a  female  testified 
to  a  shot  being  fired  through  her  front 
door  at  approximately  the  time  that  the 
victim  was  shot.  Conner  v.  State,  971  So. 
2d  630  (Miss.  Ct.  App.  2007),  writ  of  cer- 
tiorari denied  by  973  So.  2d  244,  2007 
Miss.  LEXIS  682  (Miss.  2007). 

Where  defendant  admitted  to  firing  a 
shot  while  near  or  at  a  victim's  front  door, 
witnesses  saw  him  at  the  scene,  he  threat- 
ened to  shoot  everyone  inside  the  resi- 
dence, and  there  were  no  bullet  holes 
there  earlier  in  the  day,  there  was  suffi- 
cient evidence  to  support  a  conviction  un- 
der Miss.  Code  Ann.  §  97-37-29;  there- 
fore, a  trial  court  did  not  err  by  refusing  to 
grant  a  peremptory  instruction  or  by  de- 
nying defendant's  motions  for  a  directed 
verdict  and  judgment  notwithstanding 
the  verdict  and/or  a  new  trial.  Miles  v. 
State,  956  So.  2d  349  (Miss.  Ct.  App. 
2007). 
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Defendant's  convictions  for  aggravated 
assault  and  shooting  into  an  occupied 
dwelling  were  not  against  the  overwhelm- 
ing weight  of  the  evidence  because:  (1)  the 
victim  and  a  witness  testified  that  they 
told  police  right  away  that  defendant  was 
the  shooter;  (2)  the  victim's  mother  testi- 
fied that  one  week  before  the  shooting  the 
victim's  sister  and  defendant's  ex-girl- 
friend called  home  scared  because  defen- 
dant had  threatened  to  shoot  up  the  house 
or  to  set  it  on  fire;  (3)  the  victim's  mother 
testified  that  it  was  that  same  week  she 
spotted  defendant  tr5ring  to  break  into  the 
home;  and  (4)  defendant's  brother-in-law 
testified  that  defendant  admitted  that  he 
shot  the  victim.  Brown  v.  State,  986  So.  2d 
308  (Miss.  Ct.  App.  2006),  reversed  by, 
remanded  by  986  So.  2d  270,  2008  Miss. 
LEXIS  340  (Miss.  2008). 

3.  Evidence. 

Defendant's  conviction  for  shooting  into 
a  dwelling  house  was  appropriate  because 
the  testimony  showed  that  defendant  will- 
fully and  unlawfully  fired  the  weapon  in 
the  direction  of  the  trailer  and  struck  it. 
The  proof  also  showed  that  defendant  was 
aiming  at  the  victim,  who  was  standing  in 
front  of  the  trailer.  Johnson  v.  State,  44 
So.  3d  400  (Miss.  Ct.  App.  2010). 

Defendant's  conviction  for  shooting  into 
a  dwelling  house  was  appropriate  because 
the  appellate  court  rejected  defendant's 
contention  that  "willfully"  in  Miss.  Code 
Ann.  §  97-37-29  must  be  interpreted  to 
mean  that  he  had  to  have  the  specific 


intent  to  shoot  into  the  trailer.  Defendant 
was  presumed  to  have  known  that  when 
he  attempted  to  shoot  the  victim  while  the 
fight  ensued  in  front  of  the  trailer,  a  natu- 
ral probable  result  of  this  illegal  act  was 
the  possibility  of  shooting  into  the  trailer. 
Johnson  v.  State,  44  So.  3d  400  (Miss.  Ct. 
App.  2010). 

Although  defendant,  who  was  convicted 
of  murder  while  engaged  in  the  crime  of 
drive-by  shooting  and  for  shooting  into  an 
occupied  dwelling,  argued  that  the  State 
failed  to  prove  that  he  willfully  discharged 
a  pistol  into  a  dwelling,  the  evidence  am- 
ply supported  the  jury's  finding  that  de- 
fendant willfully  shot  into  an  occupied 
dwelling.  Two  witnesses  testified  that  de- 
fendant expressed  his  intent  to  shoot  at 
the  victim's  house  and  that  he  admitted 
shooting  the  victim,  and  the  victim's  girl- 
friend identified  defendant's  voice  during 
an  altercation  that  took  place  outside  the 
victim's  home  immediately  prior  to  the 
shooting.  Boyd  v.  State,  977  So.  2d  329 
(Miss.  2008). 

4.  Double  Jeopardy. 

Defendant's  convictions  for  murder  and 
for  shooting  into  an  occupied  dwelling  did 
not  violate  the  double  jeopardy  clause  of 
the  Fifth  Amendment.  In  order  to  convict 
defendant  for  shooting  into  an  occupied 
dwelling,  the  State  was  required  to  prove 
that  defendant  shot  into  a  dwelling  house, 
but  no  such  showing  was  required  to  con- 
vict defendant  under  the  felony-murder 
statute.  Boyd  v.  State,  977  So.  2d  329 
(Miss.  2008). 


§  97-37-30.  Willful  discharge  of  a  firearm  toward  the  dwelling 
of  another  causing  damage  to  property  or  domesticated 
animal  or  livestock. 

A  person  who  v^illfully  discharges  his  firearm  tov^ard  the  dv^elling  of 
another,  causing  property  damage  to  the  dv^elling  or  any  domesticated  animal 
or  livestock,  is  guilty  of  a  misdemeanor  punishable  by  a  fine  of  not  more  than 
One  Thousand  Dollars  ($1,000.00)  or  imprisonment  not  exceeding  twelve  (12) 
months  in  the  county  jail,  or  both. 

SOURCES:  Laws,  2010,  ch.  523,  §  1,  eff  from  and  after  July  1,  2010. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 
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§  97-37-35.    Stolen  firearms;  possession,  receipt,  acquisition 
or  disposal;  offense;  punishment. 

JUDICIAL  DECISIONS 


1.-2.  [Reserved  for  future  use] . 

3.  Evidence. 

4.  Overwhelming  weight  of  evidence. 

5.  Sentence. 

1.-2.  [Reserved  for  future  use]. 

Defendant's  argument  that  the  State 
failed  to  prove  that  he  knew  the  firearm 
he  used  in  the  shootings  was  stolen  and 
thus,  that  his  conviction  for  possession  of 
a  stolen  firearm  was  improper,  was  with- 
out merit.  Miss.  Code  Ann.  §  97-37-35(1). 
The  jury  heard  the  informant  testify  that 
he  gave  defendant  a  pistol  in  exchange  for 
crack  cocaine  and  the  informant  testified 
that  defendant  knew  the  pistol  was  stolen 
and  that  defendant  was  trying  to  sell  it 
quickly  because  it  was  a  stolen  gun. 
Mayers  v.  State,  42  So.  3d  33  (Miss.  Ct. 
App.  2010),  writ  of  certiorari  denied  by  42 
So.  3d  24,  2010  Miss.  LEXIS  437  (Miss. 
2010). 

3.  Evidence. 

To  convict  a  defendant  of  trafficking  in 
stolen  firearms,  the  State  did  not  need  to 
enter  the  actual  firearms  into  evidence  as 
(1)  there  was  no  best  evidence  rule  with 
regard  to  physical  evidence  that  was  not 
writings,  recordings,  or  photographs;  (2) 
requiring  the  State  to  offer  actual  fire- 
arms into  evidence  would  impose  a  high 
burden  on  prosecutors  and  the  courts  in 
cases  where  there  were  large  quantities  of 
physical  evidence;  and  (3)  the  State  satis- 
fied the  relevancy  and  authentication  re- 
quirements permitting  the  photographs  of 
the  firearms  to  be  introduced  into  evi- 
dence. Riley  v.  State,  1  So.  3d  877  (Miss. 


Ct.  App.  2008),  writ  of  certiorari  denied  bv 
999  So.  2d  1280,  2009  Miss.  LEXIS  18 
(Miss.  2009). 

4.  Overwhelming  weight  of  evidence. 

Guilty  verdict  was  not  against  the  over- 
whelming weight  of  the  evidence  because 
(1)  the  testimony  of  defendant's  accom- 
plice was  reasonable,  consistent,  and  sub- 
stantially uncontradicted;  (2)  the  jury  re- 
ceived a  cautionary  instruction  relating  to 
the  manner  in  which  the  accomplice  testi- 
mony should  be  viewed;  (3)  the  accom- 
plice's testimony  that  defendant  knew  the 
firearms  were  stolen  was  corroborated  be- 
cause defendant  told  the  investigators 
that  he  had  nothing  to  do  with  the  bur- 
glaries and  only  pointed  out  places  where 
guns  were  sold;  and  (4)  one  of  the  buyers 
testified  that  defendant  sold  the  guns  to 
him.  Riley  v.  State,  1  So.  3d  877  (Miss.  Ct. 
App.  2008),  writ  of  certiorari  denied  by 
999  So.  2d  1280,  2009  Miss.  LEXIS  18 
(Miss.  2009). 

5.  Sentence. 

Defendant's  30-year  sentence  for  each 
count  of  trafficking  in  stolen  firearms  was 
not  unconstitutionally  disproportionate  to 
the  crime  committed  because  (1)  it  was 
within  the  statutory  guidelines,  which  the 
legislature  created  as  a  matter  of  public 
policy;  (2)  it  was  below  the  potential  life 
sentence  he  could  have  received;  and  (3)  it 
was  not  grossly  disproportionate  to  the 
crime  he  committed.  Riley  v.  State,  1  So. 
3d  877  (Miss.  Ct.  App.  2008),  writ  of  cer- 
tiorari denied  by  999  So.  2d  1280,  2009 
Miss.  LEXIS  18  (Miss.  2009). 


§  97-37-37.    Enhanced  penalty  for  use  of  firearm  during  com- 
mission of  felony. 

(1)  Except  to  the  extent  that  a  greater  minimum  sentence  is  otherwise 
provided  by  any  other  provision  of  law,  any  person  who  uses  or  displays  a 
firearm  during  the  commission  of  any  felony  shall,  in  addition  to  the  punish- 
ment provided  for  such  felony,  be  sentenced  to  an  additional  term  of  impris- 
onment in  the  custody  of  the  Department  of  Corrections  of  five  (5)  years,  which 
sentence  shall  not  be  reduced  or  suspended. 
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(2)  Except  to  the  extent  that  a  greater  minimum  sentence  is  otherwise 
provided  by  any  other  provision  of  law,  any  convicted  felon  who  uses  or  displays 
a  firearm  during  the  commission  of  any  felony  shall,  in  addition  to  the 
punishment  provided  for  such  felony,  be  sentenced  to  an  additional  term  of 
imprisonment  in  the  custody  of  the  Department  of  Corrections  of  ten  (10) 
years,  to  run  consecutively,  not  concurrently,  which  sentence  shall  not  be 
reduced  or  suspended. 

SOURCES:  Laws,  2004,  ch.  392,  §  1;  Laws,  2007,  ch.  323,  §  1,  eff  from  and  after 
July  1,  2007. 

Amendment  Notes  —  The  2007  amendment  added  (2);  and  designated  the  former 
first  paragraph  as  (1), 

JUDICIAL  DECISIONS 


1.  Applicability. 

2.  Double  jeopardy. 

1.  Applicability. 

Defendant's  enhanced  sentences  for  his 
convictions  of  aggravated  assault  on  law 
enforcement  officers  were  inappropriate 
because  he  should  have  been  sentenced 
under  Miss.  Code  Ann.  §  97-37-37(1), 
which  became  effective  on  July  1,  2004 
and  which  was  in  effect  at  the  time  his 
crime  was  committed.  Instead,  he  was 
incorrectly  sentenced  under  Miss.  Code 
Ann.  §  97-37-37(2),  which  was  not  in  ef- 
fect at  the  time  his  crime  was  committed. 
Mayers  v  State,  42  So.  3d  33  (Miss.  Ct. 
App.  2010),  writ  of  certiorari  denied  by  42 


So.  3d  24,  2010  Miss.  LEXIS  437  (Miss. 
2010). 

2.  Double  jeopardy. 

Defendant's  argument  that  the  applica- 
tion of  Miss.  Code  Ann.  §  97-37-37  consti- 
tuted double  jeopardy  because  it  required 
proof  of  the  same  elements  as  the  under- 
Ijdng  crimes  was  procedurally  barred  be- 
cause it  was  not  raised  at  trial.  Notwith- 
standing the  procedural  bar,  the 
argument  was  without  merit  because  the 
statute  was  clearly  a  sentence  enhance- 
ment and  did  not  set  out  separate  ele- 
ments of  the  underljdng  felony.  Mayers  v. 
State,  42  So.  3d  33  (Miss.  Ct.  App.  2010), 
writ  of  certiorari  denied  by  42  So.  3d  24, 
2010  Miss.  LEXIS  437  (Miss.  2010). 


HONESTY  IN  PURCHASING  FIREARMS  ACT 

Sec. 

97-37-101.       Short  title.  » 
97-37-103.  Definition. 

97-37-105.  Crime  of  soliciting,  persuading,  encouraging  or  enticing  illegal  sale  of 
firearms  or  ammunition;  crime  of  providing  false  information  to  licensed 
dealer  or  private  seller  of  firearms  or  ammunition. 

§  97-37-101.    Short  title. 

Sections  97-37-101  through  97-37-105  shall  be  known  and  may  be  cited  as 
the  "Honesty  in  Purchasing  Firearms  Act." 

SOURCES:  Laws,  2012,  ch.  494,  §  1,  eff  from  and  after  July  1,  2012. 
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§  97-37-103.  Definition. 

For  purposes  of  Sections  97-37-101  through  97-37-105: 

(a)  "Licensed  dealer"  means  a  person  who  is  Hcensed  pursuant  to  18 
uses,  Section  923,  to  engage  in  the  business  of  deahng  in  firearms. 

(b)  "Private  seller"  means  a  person  who  sells  or  offers  for  sale  any 
firearm  or  ammunition. 

(c)  "Ammunition"  means  any  cartridge,  shell  or  projectile  designed  for 
use  in  a  firearm. 

(d)  "Materially  false  information"  means  information  that  portrays  an 
illegal  transaction  as  legal  or  a  legal  transaction  as  illegal. 

SOURCES:  Laws,  2012,  ch.  494,  §  2,  eff  from  and  after  July  1,  2012. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  in  the  introductory  paragraph  by  substituting  "Sections  97-37-101 
through  97-37-105"  for  "this  section."  The  Joint  Committee  ratified  the  correction  at  its 
August  16,  2012,  meeting. 

Pursuant  to  Section  1-1-109,  the  Joint  Legislative  Committee  on  Compilation, 
Revision  and  Publication  of  Legislation  corrected  an  error  in  this  section  by  deleting  the 
subsection  (1)  designation  preceding  the  first  paragraph.  The  Joint  Committee  ratified 
the  correction  at  its  August  1,  2013,  meeting. 

§  97-37-105.  Crime  of  soliciting,  persuading,  encouraging  or 
enticing  illegal  sale  of  firearms  or  ammunition;  crime  of 
providing  false  information  to  licensed  dealer  or  private 
seller  of  firearms  or  ammunition. 

(1)  Any  person  who  knowingly  solicits,  persuades,  encourages  or  entices  a 
licensed  dealer  or  private  seller  of  firearms  or  ammunition  to  transfer  a 
firearm  or  ammunition  under  circumstances  which  the  person  knows  would 
violate  the  laws  of  this  state  or  the  United  States  is  guilty  of  a  felony. 

(2)  Any  person  who  provides  to  a  licensed  dealer  or  private  seller  of 
firearms  or  ammunition  what  the  person  knows  to  be  materially  false  infor- 
mation with  intent  to  deceive  the  dealer  or  seller  about  the  legality  of  a 
transfer  of  a  firearm  or  ammunition  is  guilty  of  a  felony. 

(3)  Any  person  found  guilty  of  violating  the  provisions  of  this  section  shall 
be  punished  by  a  fine  not  exceeding  Five  Thousand  Dollars  ($5,000.00)  or 
imprisoned  in  the  custody  of  the  Department  of  Corrections  for  not  more  than 
three  (3)  years,  or  both. 

(4)  This  section  does  not  apply  to  a  law  enforcement  officer  acting  in  the 
officer's  official  capacity  or  to  a  person  acting  at  the  direction  of  a  law 
enforcement  officer. 

SOURCES:  Laws,  2012,  ch.  494,  §  3,  eff  from  and  after  July  1,  2012. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  felony  violation,  see  §  99-19-73. 
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CHAPTER  41 
Cruelty  to  Animals 

Sec. 

97-41-1.  Living  creatures  not  to  be  cruelly  treated. 

97-41-3.  Authority  to  kill  injured,  neglected,  etc.  animals  other  than  dogs  or  cats; 

authorization  to  euthanize  injured,  diseased,  etc.  dog  or  cat  under 

certain  circumstances;  immunity  of  persons  acting  in  good  faith  and 

without  malice  pursuant  to  section. 
97-41-5.  Carrying  creature  other  than  dog  or  cat  in  a  cruel  manner. 

97-41-7.  Confining  creatures  other  than  dogs  or  cats  without  food  or  water. 

97-41-9.  Failure  of  owner  or  custodian  to  provide  sustenance  to  creatures  other 

than  dogs  or  cats. 

97-41-16.         Mississippi  Dog  and  Cat  Pet  Protection  Law  of  2011;  legislative  intent; 

simple  cruelty;  aggravated  cruelty;  penalty;  restitution;  activities  not 
constituting  cruelty  to  dog  or  cat;  immunity  for  good  faith  reporting  of 
suspected  cruelty;  registration  of  organizations  that  have  purpose  of 
protection  of  or  prevention  of  cruelty  to  dogs  and  cats. 

97-41-17.         Poisons;  administering  to  animals. 

97-41-18.         Prohibition  against  intentionally  conducting  fight  between  canine  and 

hog;  exceptions;  penalties. 
97-41-21.         Harassment  of  guide,  leader,  hearing,  service  or  support  dogs;  penalties. 
97-41-23.         Injury  and  killing  of  public  service  animals;  penalties. 


§  97-41-1.    Living  creatures  not  to  be  cruelly  treated. 

Except  as  otherwise  provided  in  Section  97-41-16  for  a  dog  or  cat,  if  any 
person  shall  intentionally  or  v^ith  criminal  negligence  override,  overdrive, 
overload,  torture,  torment,  unjustifiably  injure,  deprive  of  necessary  suste- 
nance, food,  or  drink;  or  cruelly  beat  or  needlessly  mutilate;  or  cause  or  procure 
to  be  overridden,  overdriven,  overloaded,  tortured,  unjustifiably  injured, 
tormented,  or  deprived  of  necessary  sustenance,  food  or  drink;  or  to  be  cruelly 
beaten  or  needlessly  mutilated  or  killed,  any  living  creature,  every  such 
offender  shall,  for  every  offense,  be  guilty  of  a  misdemeanor. 

SOURCES:  Codes,  1880,  §  804;  1892,  §  1014;  1906,  §  1091;  Hemingway's  1917, 
§  817;  1930,  §  841;  1942,  §  2067;  Laws,  2011,  ch.  536,  §  2,  eff  from  and  after 
passage  (approved  Apr.  26,  2011.) 

Amendment  Notes  —  The  2011  amendment  added  "Except  as  otherwise  provided  in 
Section  97-41-16  for  a  dog  or  cat"  preceding  "if  any  person  shall"  and  "intentionally  or 
with  criminal  negligence"  near  the  beginning  of  the  section. 

RESEARCH  REFERENCES 

ALR.  Challenges  to  Pre-and  Post-Con-  Restitution  Under  Animal  Cruelty  Stat- 
viction  Forfeitures  and  to  Postconviction     utes.  70  A.L.R.6th  329. 
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§  97-41-3.  Authority  to  kill  injured,  neglected,  etc.  animals 
other  than  dogs  or  cats;  authorization  to  euthanize  injured, 
diseased,  etc.  dog  or  cat  under  certain  circumstances;  im- 
munity of  persons  acting  in  good  faith  and  without  malice 
pursuant  to  section. 

(1)  Any  sheriff,  constable,  policeman,  or  agent  of  a  society  for  the 
prevention  of  cruelty  to  animals  may  kill,  or  cause  to  be  killed,  any  animal 
other  than  a  dog  or  cat  found  neglected  or  abandoned,  if  in  the  opinion  of  three 
(3)  respectable  citizens  it  is  injured  or  diseased  past  recovery,  or  by  age  has 
become  useless. 

(2)  (a)  After  all  reasonable  attempts  have  been  made  to  locate  the  legal 
owner  of  a  dog  or  cat  that  is  found  maimed,  wounded,  injured  or  diseased, 
the  dog  or  cat  may  be  euthanized,  or  caused  to  be  euthanized,  by: 

(i)  A  law  enforcement  officer; 

(ii)  A  veterinarian  licensed  in  Mississippi; 

(iii)  An  employee  of  an  agency  or  department  of  a  political  subdivision 
that  is  charged  with  the  control  or  welfare  of  dogs  or  cats  within  the 
subdivision;  or 

(iv)  An  employee  or  agent  of  an  organization  that  has  the  purpose  of 
protecting  the  welfare  of  or  preventing  cruelty  to  dogs  or  cats  and  that 
possesses  nonprofit  status  under  the  United  States  Internal  Revenue 
Code. 

(b)  The  provisions  of  this  subsection  (2)  shall  not  be  construed  to 
prevent  the  immediate  euthanasia  by  the  persons  enumerated  in  this 
subsection  or  by  any  other  person,  if  it  is  necessary  to  prevent  unrelievable 
suffering  of  the  dog  or  cat. 

(3)  Any  person  acting  in  good  faith  and  without  malice  pursuant  to  this 
section  shall  be  immune  from  civil  and  criminal  liability  for  that  action. 

SOURCES:  Codes,  1892,  §  1015;  1906,  §  1092;  Hemingway's  1917,  §  818;  1930, 
§  842;  1942,  §  2068;  Laws,  2011,  ch.  536,  §  3,  eff  from  and  after  passage 
(approved  Apr.  26,  2011.) 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  in  this  section.  The  word  "be"  preceding  "injured  or  diseased"  was 
changed  to  "is."  The  Joint  Committee  ratified  the  correction  at  its  August  5,  2008, 
meeting. 

Amendment  Notes  —  The  2011  amendment  inserted  the  subsection  (1)  designation 
and  "other  than  a  dog  or  cat";  added  (2)  and  (3). 

§  97-41-5.  Carrying  creature  other  than  dog  or  cat  in  a  cruel 
manner. 

If  any  person  shall  carry,  or  cause  to  be  carried  by  hand  or  in  or  upon  any 
vehicle  or  other  conveyance,  any  creature  other  than  a  dog  or  cat  in  a  cruel  or 
inhuman  manner,  he  shall  be  guilty  of  a  misdemeanor. 
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SOURCES;  Codes,  1880,  §  808;  1892,  §  1018;  1906,  §  1095;  Hemingway's  1917, 
§  821;  1930,  §  845;  1942,  §  2071;  Laws,  2011,  ch.  536,  §  4,  eff  from  and  after 
passage  (approved  Apr.  26,  2011.) 

Amendment  Notes  —  The  2011  amendment  inserted  "other  than  a  dog  or  cat" 
preceding  "in  a  cruel  or  inhuman  manner." 

§  97-41-7.  Confining  creatures  other  than  dogs  or  cats  with- 
out food  or  water. 

If  any  person  shall  confine,  or  cause  to  be  confined,  in  any  stable,  lot,  or 
other  place,  any  living  creature  other  than  a  dog  or  cat,  without  supplying  the 
same  during  such  confinement  with  a  sufficient  quantity  of  good  and  whole- 
some food  and  water,  he  shall  be  guilty  of  a  misdemeanor. 

SOURCES:  Codes,  1880,  §  806;  1892,  §  1017;  1906,  §  1094;  Hemingway's  1917, 
§  820;  1930,  §  844;  1942,  §  2070;  Laws,  2011,  ch.  536,  §  5,  eff  from  and  after 
passage  (approved  Apr.  26,  2011.) 

Amendment  Notes  —  The  2011  amendment  inserted  "other  than  a  dog  or  cat" 
preceding  "without  supplying  the  same  during  such  confinement." 

§  97-41-9.  Failure  of  owner  or  custodian  to  provide  suste- 
nance to  creatures  other  than  dogs  or  cats. 

If  any  person  be  the  owner  or  have  the  custody  of  any  living  creature  other 
than  a  dog  or  cat  and  unjustifiably  neglect  or  refuse  to  furnish  it  necessary 
sustenance,  food,  or  drink,  he  shall  be  guilty  of  a  misdemeanor. 

SOURCES:  Codes,  1892,  §  1015;  1906,  §  1092;  Hemingway's  1917,  §  818;  1930, 
§  842;  1942,  §  2068;  Laws,  2011,  ch.  536,  §  6,  eff  from  and  after  passage 
(approved  Apr.  26,  2011.) 

Amendment  Notes  —  The  2011  amendment  inserted  "other  than  a  dog  or  cat" 
preceding  "and  unjustifiably  neglect  or  refuse  to  furnish." 

§  97-41-11.    Fighting  animals  or  cocks. 

RESEARCH  REFERENCES 

ALR.  Validity,  Construction,  and  Appli-  ecution  for  Cockfighting.  69  A.L.R.Bth 
cation  of  Statutes  and  Ordinances  to  Pros-  207. 

§  97-41-13.    Penalty  for  violating  certain  sections. 

RESEARCH  REFERENCES 

ALR.  Challenges  to  Pre-  and  Post-Con-  Restitution  Under  Animal  Cruelty  Stat- 
viction  Forfeitures  and  to  Postconviction     utes.  70  A.L.R.Gth  329. 
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§  97-41-15.  Malicious  or  mischievous  injury  to  livestock;  pen- 
alty; restitution. 

RESEARCH  REFERENCES 

ALR.  Propriety,   Measure,   and  Ele-     Cruelty  to,  Killing,  or  Abandonment  of, 
ments  of  Restitution  to  Which  Victim  is     Animals.  45  A.L.R.6th  435. 
Entitled  Under  State  Criminal  Statute  — 

§  97-41-16.  Mississippi  Dog  and  Cat  Pet  Protection  Law  of 
2011;  legislative  intent;  simple  cruelty;  aggravated  cruelty; 
penalty;  restitution;  activities  not  constituting  cruelty  to 
dog  or  cat;  immunity  for  good  faith  reporting  of  suspected 
cruelty;  registration  of  organizations  that  have  purpose  of 
protection  of  or  prevention  of  cruelty  to  dogs  and  cats. 

(1)  (a)  The  provisions  of  this  section  shall  be  known  and  may  be  cited  as 
the  "Mississippi  Dog  and  Cat  Pet  Protection  Law  of  2011." 

(b)  The  intent  of  the  Legislature  in  enacting  this  law  is  to  provide  only 
for  the  protection  of  domesticated  dogs  and  cats,  as  these  are  the  animals 
most  often  serving  as  the  loyal  and  beloved  pets  of  the  citizens  of  this  state. 
Animals  other  than  domesticated  dogs  and  cats  are  specifically  excluded 
from  the  enhanced  protection  described  in  this  section  for  dogs  and  cats.  The 
provisions  of  this  section  do  not  apply,  and  shall  not  be  construed  as 
applying,  to  any  animal  other  than  a  domesticated  dog  or  cat. 

(2)  (a)  If  a  person  shall  intentionally  or  with  criminal  negligence  wound, 
deprive  of  adequate  shelter,  food  or  water,  or  carry  or  confine  in  a  cruel 
manner,  any  domesticated  dog  or  cat,  or  cause  any  person  to  do  the  same, 
then  he  or  she  shall  be  guilty  of  the  offense  of  simple  cruelty  to  a  dog  or  cat. 
A  person  who  is  convicted  of  the  offense  of  simple  cruelty  to  a  dog  or  cat  shall 
be  guilty  of  a  misdemeanor  and  fined  not  more  than  One  Thousand  Dollars 
($1,000.00),  or  imprisoned  not  more  than  six  (6)  months,  or  both. 

(b)  If  a  person  with  malice  shall  intentionally  torture,  mutilate,  maim, 
burn,  starve  or  disfigure  any  domesticated  dog  or  cat,  or  cause  any  person  to 
do  the  same,  then  he  or  she  shall  be  guilty  of  the  offense  of  aggravated 
cruelty  to  a  dog  or  cat. 

(i)  A  person  who  is  convicted  of  a  first  offense  of  aggravated  cruelty  to 
a  dog  or  cat  shall  be  guilty  of  a  misdemeanor  and  fined  not  more  than  Two 
Thousand  Five  Hundred  Dollars  ($2,500.00),  or  imprisoned  for  not  more 
than  six  (6)  months,  or  both. 

(ii)  A  person  who  is  convicted  of  a  second  or  subsequent  offense  of 
aggravated  cruelty  to  a  dog  or  cat,  the  offenses  being  committed  within  a 
period  of  five  (5)  years,  shall  be  guilty  of  a  felony  and  fined  not  more  than 
Five  Thousand  Dollars  ($5,000.00)  and  imprisoned  for  not  less  than  one  (1) 
year  nor  more  than  five  (5)  years. 

(c)  A  conviction  entered  upon  a  plea  of  nolo  contendere  to  a  charge  of 
aggravated  cruelty  to  a  dog  or  cat  shall  be  counted  as  a  conviction  for  the 
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purpose  of  determining  whether  a  later  conviction  is  a  first  or  subsequent 
offense. 

(d)  For  purposes  of  this  section,  one  or  more  alleged  acts  of  the  offenses 
of  simple  cruelty  to  a  dog  or  cat  or  aggravated  cruelty  to  a  dog  or  cat, 
committed  against  one  or  more  domesticated  dogs  or  cats,  or  any  combina- 
tion thereof,  shall  constitute  a  single  offense  if  the  alleged  acts  occurred  at 
the  same  time. 

(3)  In  addition  to  such  fine  or  imprisonment  which  may  be  imposed: 

(a)  The  court  shall  order  that  restitution  be  made  to  the  owner  of  such 
dog  or  cat.  The  measure  for  restitution  in  money  shall  be  the  current 
replacement  value  of  such  loss  and  the  actual  veterinarian  fees,  medicine, 
special  supplies,  loss  of  income  and  other  cost  s  incurred  as  a  result  of  actions 
in  violation  of  subsection  (2)  of  this  section;  and 

(b)  The  court  may  order  that: 

(i)  The  reasonable  costs  of  sheltering,  transporting  and  rehabilitating 
the  dog  or  cat,  and  any  other  costs  directly  related  to  the  care  of  the  dog  or 
cat,  be  reimbursed  to: 

1.  Any  law  enforcement  agency;  or 

2.  Any  agency  or  department  of  a  political  subdivision  that  is 
charged  with  the  control,  protection  or  welfare  of  dogs  or  cats  within  the 
subdivision.  The  agency  or  department  may  reimburse  a  nongovern- 
mental organization  for  such  costs,  if  the  organization  possesses  non- 
profit status  under  the  United  States  Internal  Revenue  Code  and  has 
the  purpose  of  protecting  the  welfare  of,  or  preventing  cruelty  to,  dogs  or 
cats. 

(ii)  The  person  convicted: 

1.  Receive  a  psychiatric  or  psychological  evaluation  and  counseling 
or  treatment  for  a  length  of  time  as  prescribed  by  the  court.  The  cost  of 
any  evaluation,  counseling  and  treatment  shall  be  paid  by  the  offender 
upon  order  of  the  court,  up  to  a  maximum  amount  that  is  no  more  than 
the  jurisdictional  limit  of  the  sentencing  court. 

2.  Perform  community  service  for  a  period  not  exceeding  the 
applicable  maximum  term  of  imprisonment  that  may  be  imposed  for 
conviction  of  the  offense. 

3.  Be  enjoined  from  employment  in  any  position  that  involves  the 
care  of  a  dog  or  cat,  or  in  any  place  where  dogs  or  cats  are  kept  or 
confined,  for  a  period  which  the  court  deems  appropriate. 

(4)  (a)  Nothing  in  this  section  shall  be  construed  as  prohibiting  a  person 
from: 

(i)  Defending  himself  or  herself  or  another  person  from  physical  or 
economic  injury  being  threatened  or  caused  by  a  dog  or  cat. 

(ii)  Injuring  or  killing  an  unconfined  dog  or  cat  on  the  property  of  the 
person,  if  the  unconfined  dog  or  cat  is  believed  to  constitute  a  threat  of 
physical  injury  or  damage  to  any  domesticated  animal  under  the  care  or 
control  of  such  person. 

(iii)  Acting  under  the  provisions  of  Section  95-5-19  to  protect  poultry 
or  livestock  from  a  trespassing  dog  that  is  in  the  act  of  chasing  or  killing 


292 


2013  Supplement 


Cruelty  to  Animals 


§  97-41-16 


the  poultry  or  livestock,  or  acting  to  protect  poultry  or  livestock  from  a 
trespassing  cat  that  is  in  the  act  of  chasing  or  killing  the  poultry  or 
livestock. 

(iv)  Engaging  in  practices  that  are  licensed  or  lawful  under  the 
Mississippi  Veterinary  Practice  Act,  Section  73-39-51  et  seq.,  or  engaging 
in  activities  by  any  licensed  veterinarian  while  following  accepted  stan- 
dards of  practice  of  the  profession  within  the  State  of  Mississippi, 
including  the  euthanizing  of  a  dog  or  cat. 

(v)  Rendering  emergency  care,  treatment,  or  assistance  to  a  dog  or  cat 
that  is  abandoned,  ill,  injured,  or  in  distress,  if  the  person  rendering  the 
care,  treatment,  or  assistance  is  acting  in  good  faith. 

(vi)  Performing  activities  associated  with  accepted  agricultural  and 
animal  husbandry  practices  with  regard  to  livestock,  poultry  or  other 
animals,  including  those  activities  which  involve: 

1.  Using  dogs  in  such  practices, 

2.  Raising,  managing  and  using  animals  to  provide  food,  fiber  or 
transportation. 

3.  Butchering  animals  and  processing  food. 

(vii)  Training  for,  or  participating  in,  a  rodeo,  equine  activity,  dog 
show,  event  sponsored  by  a  kennel  club  or  other  bona  fide  organization 
that  promotes  the  breeding  or  showing  of  dogs  or  cats,  or  any  other 
competitive  event  which  involves  the  lawful  use  of  dogs  or  cats. 

(viii)  Engaging  in  accepted  practices  of  dog  or  cat  identification. 

(ix)  Engaging  in  lawful  activities  that  are  regulated  by  the  Missis- 
sippi Department  of  Wildlife,  Fisheries  and  Parks  or  the  Mississippi 
Department  of  Marine  Resources,  including  without  limitation,  hunting, 
trapping,  fishing,  and  wildlife  and  seafood  management. 

(x)  Performing  scientific,  research,  medical  and  zoological  activities 
undertaken  by  research  and  education  facilities  or  institutions  that  are: 

1.  Regulated  under  the  provisions  of  the  Animal  Welfare  Act,  7 
uses  2131  et  seq.,  as  in  effect  on  July  1,  2011; 

2.  Regulated  under  the  provisions  of  the  Health  Research  Exten- 
sion Act  of  1985,  Pubhc  Law  No.  99-158;  or 

3.  Subject  to  any  other  applicable  state  or  federal  law  or  regulation 
governing  animal  research  as  in  effect  on  July  1,  2011. 

(xi)  Disposing  of  or  destroying  certain  dogs  under  authority  of  Sec- 
tions 19-5-50,  21-19-9  and  41-53-11,  which  allow  counties,  municipalities 
and  certain  law  enforcement  officers  to  destroy  dogs  running  at  large 
without  proper  identification  indicating  that  such  dogs  have  been  vacci- 
nated for  rabies. 

(xii)  Engaging  in  professional  pest  control  activities,  including  those 
activities  governed  by  the  Mississippi  Pesticide  Law  of  1975,  Section 
69-23-1  et  seq.;  professional  services  related  to  entomology,  plant  pathol- 
ogy, horticulture,  tree  surgery,  weed  control  or  soil  classification,  as 
regulated  under  Section  69-19-1  et  seq.;  and  any  other  pest  control 
activities  conducted  in  accordance  with  state  law. 
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(xiii)  Performing  the  humane  euthanization  of  a  dog  or  cat  pursuant 
to  Section  97-41-3. 

(b)  If  the  owner  or  person  in  control  of  a  dog  or  cat  is  precluded,  by 
natural  or  other  causes  beyond  his  reasonable  control,  from  acting  to  prevent 
an  act  or  omission  that  might  otherwise  constitute  an  allegation  of  the 
offense  of  simple  cruelty  to  a  dog  or  cat  or  the  offense  of  aggravated  cruelty 
to  a  dog  or  cat,  then  that  person  shall  not  be  guilty  of  the  offense.  Natural  or 
other  causes  beyond  the  reasonable  control  of  the  person  include,  without 
limitation,  acts  of  God,  declarations  of  disaster,  emergencies,  acts  of  war, 
earthquakes,  hurricanes,  tornadoes,  fires,  floods  or  other  natural  disasters. 

(5)  The  provisions  of  this  section  shall  not  be  construed  to: 

(a)  Apply  to  any  animal  other  than  a  dog  or  cat. 

(b)  Create  any  civil  or  criminal  liability  on  the  part  of  the  driver  of  a 
motor  vehicle  if  the  driver  unintentionally  injures  or  kills  a  dog  or  cat  as  a 
result  of  the  dog  or  cat  being  accidentally  hit  by  the  vehicle. 

(6)  (a)  Except  as  otherwise  provided  in  Section  97-35-47  for  the  false 
reporting  of  a  crime,  a  person,  who  in  good  faith  and  acting  without  malice, 
reports  a  suspected  incident  of  simple  cruelty  to  a  dog  or  cat,  or  aggravated 
cruelty  to  a  dog  or  cat,  to  a  local  animal  control,  protection  or  welfare 
organization,  a  local  law  enforcement  agency,  or  the  Mississippi  Department 
of  Public  Safety,  shall  be  immune  from  civil  and  criminal  liability  for 
reporting  the  incident. 

(b)  A  veterinarian  licensed  in  Mississippi  or  a  person  acting  at  the 
direction  of  a  veterinarian  licensed  in  Mississippi,  who  in  good  faith  and 
acting  without  malice,  participates  in  the  investigation  of  an  alleged  offense 
of  simple  or  aggravated  cruelty  to  a  dog  or  cat,  or  makes  a  decision  or  renders 
services  regarding  the  care  of  a  dog  or  cat  that  is  involved  in  the  investiga- 
tion, shall  be  immune  from  civil  and  criminal  liability  for  those  acts. 

(7)  Other  than  an  agency  or  department  of  a  political  subdivision  that  is 
charged  with  the  control,  protection  or  welfare  of  dogs  or  cats  within  the 
subdivision,  any  organization  that  has  the  purpose  of  protecting  the  welfare  of, 
or  preventing  cruelty  to,  dogs  or  cats,  shall  register  the  organization  with  the 
sheriff  of  the  county  in  which  the  organization  operates  a  physical  facility  for 
the  protection,  welfare  or  shelter  of  dogs  or  cats,  on  or  before  the  first  day  of 
October  each  year.  The  provisions  of  this  subsection  (7)  shall  apply  to  any 
organization  that  has  the  purpose  of  protecting  the  welfare  of  dogs  or  cats,  or 
preventing  cruelty  to  dogs  or  cats,  regardless  of  whether  the  organization  also 
protects  animals  other  than  dogs  or  cats. 

(8)  Nothing  in  this  section  shall  limit  the  authority  of  a  municipality  or 
board  of  supervisors  to  adopt  ordinances,  rules,  regulations  or  resolutions 
which  may  be,  in  whole  or  in  part,  more  restrictive  than  the  provisions  of  this 
section,  and  in  those  cases,  the  more  restrictive  ordinances,  rules,  regulations 
or  resolutions  will  govern. 

SOURCES:  Laws,  1993,  ch.  438,  §  3;  Laws,  2006,  ch.  491,  §  1;  Laws,  2011,  ch.  536, 
§  1,  eff  from  and  after  passage  (approved  Apr.  26,  2011.) 
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Amendment  Notes  —  The  2011  amendment  rewrote  the  section. 

RESEARCH  REFERENCES 

ALR.  Propriety,  Measure,  and  Ele-     Cruelty  to,  KiUing,  or  Abandonment  of, 
ments  of  Restitution  to  Which  Victim  is     Animals.  45  A.L.R.6th  435. 
Entitled  Under  State  Criminal  Statute  — 

§  97-41-17.    Poisons;  administering  to  animals. 

Every  person  who  shall  willfully  and  unlawfully  administer  any  poison  to 
any  horse,  mare,  colt,  mule,  jack,  jennet,  cattle,  deer,  dog,  cat,  hog,  sheep, 
chicken,  duck,  goose,  turkey,  pea-fowl,  guinea-fowl,  or  partridge,  or  shall 
maliciously  expose  any  poison  substance  with  intent  that  the  same  should  be 
taken  or  swallowed  by  any  horse,  mare,  colt,  mule,  jack,  jennet,  cattle,  dog,  cat, 
hog,  sheep,  chicken,  duck,  goose,  turkey,  pea-fowl,  guinea-fowl,  or  partridge, 
shall,  upon  conviction,  be  punished  by  imprisonment  in  the  Penitentiary  not 
exceeding  three  (3)  years,  or  in  the  county  jail  not  exceeding  one  (1)  year,  and 
by  a  fine  not  exceeding  Five  Hundred  Dollars  ($500.00). 

SOURCES:  Codes,  Hutchinson's  848,  ch.  64,  art.  12,  Title  7(13);  1857,  ch.  64,  art. 
215;  1871,  §  2671;  1880,  §  2938;  1892,  §  1256;  1906,  §  1332;  Hemingway's 
1917,  §  1065;  1930,  §  1096;  1942,  §  2329;  Laws,  2011,  ch.  536,  §  7,efffromand 
after  passage  (approved  Apr.  26,  2011.) 

Amendment  Notes  —  The  2011  amendment  inserted  "cat"  following  "dog"  twice  in 
the  section. 

§  97-41-18.  Prohibition  against  intentionally  conducting 
fight  between  canine  and  hog;  exceptions;  penalties. 

(1)  For  the  purposes  of  this  section,  "hog"  means  a  pig,  swine  or  boar. 

(2)  It  is  unlawful  for  any  person  to  organize  or  conduct  any  commercial 
event  commonly  referred  to  as  a  "catch"  wherein  there  is  a  display  of  combat  or 
fighting  among  one  or  more  domestic  or  feral  canines  and  feral  or  domestic 
hogs  and  in  which  it  is  intended  or  reasonably  foreseeable  that  the  canines  or 
hogs  would  be  injured,  maimed,  mutilated  or  killed. 

(3)  It  is  unlawful  for  any  person  to  organize,  conduct  or  financially  or 
materially  support  any  event  prohibited  by  this  section. 

(4)  The  provisions  of  this  section  shall  not  apply  to  any  competitive  event 
in  which  canines  trained  for  hunting  or  herding  activities  are  released  in  an 
open  or  enclosed  area  to  locate  and  corner  hogs,  commonly  referred  to  as  a  "bay 
event,"  and  in  which  competitive  points  are  deducted  if  a  hog  is  caught  and 
held. 

(5)  The  provisions  of  this  section  shall  not  apply  to  the  lawful  hunting  of 
hogs  with  canines  or  the  use  of  canines  for  the  management,  farming  or 
herding  of  hogs  which  are  livestock  or  the  private  training  of  canines  for  the 
purposes  enumerated  in  this  subsection  provided  that  such  training  is  con- 
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ducted  for  the  field  using  accepted  dog  handling  and  training  practices  and  is 
not  in  violation  of  the  provisions  of  subsection  (1)  of  this  section. 

(6)  Any  person  convicted  under  the  provisions  of  this  section  shall  be  fined 
not  more  than  One  Thousand  Dollars  ($1,000.00),  imprisoned  for  not  more 
than  six  (6)  months,  or  both. 

SOURCES:  Laws,  2006,  ch.  491,  §  2;  Laws,  2008,  ch.  387,  §  1;  Laws,  2012,  ch.  421, 
§  1,  eff  from  and  after  passage  (approved  Apr.  18,  2012.) 

Amendment  Notes  —  The  2008  amendment  extended  the  date  of  the  repealer  in  (7) 
by  substituting  "July  1,  2012"  for  "July  1,  2008." 

The  2012  amendment  deleted  former  (7)  which  read:  "This  section  shall  stand 
repealed  on  July  1,  2012." 

ATTORNEY  GENERAL  OPINIONS 

Interpretation  of  the  phrase  "commer-  correct.  The  term  would  also  designate  an 
cial  event"  as  an  event  primarily  orga-  event  that  is  advertised.  Dedeaux,  May 
nized  for  the  purpose  of  financial  gain  is     12,  2006,  A.G.  Op.  06-0171. 

§  97-41-21.    Harassment  of  guide,  leader,  hearing,  service  or 
support  dogs;  penalties. 

(1)  An  individual  shall  not  do  either  of  the  following: 

(a)  Willfully  and  maliciously  assault,  beat,  harass,  injure,  or  attempt  to 
assault,  beat,  harass  or  injure,  a  dog  that  he  or  she  knows  or  has  reason  to 
believe  is  a  guide  or  leader  dog  for  a  blind  individual,  a  hearing  dog  for  a  deaf 
or  audibly  impaired  individual,  a  service  dog  for  a  physically  limited 
individual,  or  a  support  dog  for  a  mobility  impaired  person  as  described  in 
Sections  43-6-151  through  43-6-155. 

(b)  Willfully  and  maliciously  impede  or  interfere  with,  or  attempt  to 
impede  or  interfere  with,  duties  performed  by  a  dog  that  he  or  she  knows  or 
has  reason  to  believe  is  a  guide  or  leader  dog  for  a  blind  individual,  a  hearing 
dog  for  a  deaf  or  audibly  impaired  individual,  a  service  dog  for  a  physically 
limited  individual,  or  a  support  dog  for  a  mobility  impaired  person  as 
described  in  Sections  43-6-151  through  43-6-155. 

(2)  An  individual  who  violates  subsection  (1)  is  guilty  of  a  misdemeanor 
punishable  by  imprisonment  for  not  more  than  ninety  (90)  days  or  a  fine  of  not 
more  than  Five  Hundred  Dollars  ($500.00),  or  both. 

(3)  In  a  prosecution  for  a  violation  of  subsection  (1),  evidence  that  the 
defendant  initiated  or  continued  conduct  directed  toward  a  dog  described  in 
subsection  (1)  after  being  requested  to  avoid  or  discontinue  that  conduct  or 
similar  conduct  by  a  blind,  deaf,  audibly  impaired,  physically  limited  or 
mobility  impaired  individual  being  served  or  assisted  by  the  dog  shall  give  rise 
to  a  rebuttable  presumption  that  the  conduct  was  initiated  or  continued 
maliciously. 

(4)  A  conviction  and  imposition  of  a  sentence  under  this  section  does  not 
prevent  a  conviction  and  imposition  of  a  sentence  under  Section  97-41-16 
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pertaining  to  the  offenses  of  simple  or  aggravated  cruelty  to  a  dog  or  cat,  or  any 
other  applicable  provision  of  law. 
(5)  As  used  in  this  section: 

(a)  "Audibly  impaired"  means  the  inability  to  hear  air  conduction 
thresholds  at  an  average  of  forty  (40)  decibels  or  greater  in  the  individual's 
better  ear. 

(b)  "Blind"  means  having  a  visual  acuity  of  20/200  or  less  in  the 
individual's  better  eye  with  correction,  or  having  a  limitation  of  the  indi- 
vidual's field  of  vision  such  that  the  widest  diameter  of  the  visual  field 
subtends  an  angular  distance  not  greater  than  twenty  (20)  degrees. 

(c)  "Deaf"  means  the  individual's  hearing  is  totally  impaired  or  the 
individual's  hearing,  with  or  without  amplification,  is  so  seriously  impaired 
that  the  primary  means  of  receiving  spoken  language  is  through  other 
sensory  input,  including,  but  not  limited  to,  lip  reading,  sign  language,  finger 
spelling  or  reading. 

(d)  "Harass"  means  to  engage  in  any  conduct  directed  toward  a  guide, 
leader,  hearing  or  service  dog  that  is  likely  to  impede  or  interfere  with  the 
dog's  performance  of  its  duties  or  that  places  the  blind,  deaf,  audibly 
impaired  or  physically  limited  individual  being  served  or  assisted  by  the  dog 
in  danger  of  injury. 

(e)  "Injure"  means  to  cause  any  physical  injury  to  a  dog  described  in 
subsection  (1). 

(f)  "Maliciously"  means  any  of  the  following: 

(i)  With  intent  to  assault,  beat,  harass  or  injure  a  dog  described  in 
subsection  (1). 

(ii)  With  intent  to  impede  or  interfere  with  duties  performed  by  a  dog 
described  in  subsection  (1). 

(iii)  With  intent  to  disturb,  endanger  or  cause  emotional  distress  to  a 
blind,  deaf,  audibly  impaired  or  physically  limited  individual  being  served 
or  assisted  by  a  dog  described  in  subsection  (1). 

(iv)  With  knowledge  that  the  individual's  conduct  will,  or  is  likely  to, 
harass  or  injure  a  dog  described  in  subsection  (1). 

(v)  With  knowledge  that  the  individual's  conduct  will,  or  is  likely  to, 
impede  or  interfere  with  duties  performed  by  a  dog  described  in  subsection 
(1). 

(vi)  With  knowledge  that  the  individual's  conduct  will,  or  is  likely  to, 
disturb,  endanger  or  cause  emotional  distress  to  a  blind,  deaf,  audibly 
impaired  or  physically  limited  individual  being  served  or  assisted  by  a  dog 
described  in  subsection  (1). 

(g)  "Physically  limited"  means  having  limited  ambulatory  abilities  and 
includes,  but  is  not  limited  to,  having  a  temporary  or  permanent  impairment 
or  condition  that  does  one  or  more  of  the  following: 

(i)  Causes  the  individual  to  use  a  wheelchair  or  walk  with  difficulty  or 
insecurity. 

(ii)  Affects  sight  or  hearing  to  the  extent  that  an  individual  is 
insecure  or  exposed  to  danger. 
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(iii)  Causes  faulty  coordination. 

(iv)  Reduces  mobility,  flexibility,  coordination  or  perceptiveness. 

SOURCES:  Laws,  1997,  ch.  426,  §  1;  Laws,  2011,  ch.  536,  §  8,  eff  from  and  after 
passage  (approved  Apr.  26,  2011.) 

Amendment  Notes  —  The  2011  amendment  rewrote  (l)(a)  and  (b),  inserted  "or 
mobility  impaired"  in  (3);  and  rewrote  (4). 

§  97-41-23.    Injury  and  killing  of  public  service  animals;  pen- 
alties. 

(1)  It  is  unlawful  for  any  person  to  willfully  and  maliciously  taunt, 
torment,  tease,  beat,  strike,  or  to  administer,  expose  or  inject  any  desensitizing 
drugs,  chemicals  or  substance  to  any  public  service  animal.  Any  person  who 
violates  this  section  is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  more  than  Two  Hundred  Dollars  ($200.00)  and  be  imprisoned 
not  more  than  five  (5)  days,  or  both. 

(2)  Any  person  who,  without  just  cause,  purposely  kills  or  injures  any 
public  service  animal  is  guilty  of  a  felony  and  upon  conviction  shall  be  fined  not 
more  than  Five  Thousand  Dollars  ($5,000.00)  and  be  imprisoned  not  more  than 
five  (5)  years,  or  both. 

(3)  For  purposes  of  this  section,  the  term  "public  service  animal"  means 
any  animal  trained  and  used  to  assist  a  law  enforcement  agency,  public  safety 
entity  or  search  and  rescue  agency. 

(4)  A  conviction  and  imposition  of  a  sentence  under  this  section  does  not 
prevent  a  conviction  and  imposition  of  a  sentence  under  Section  97-41-16 
pertaining  to  the  offenses  of  simple  or  aggravated  cruelty  to  a  dog  or  cat,  or 
under  any  other  applicable  provision  of  law. 

(5)  Any  person  guilty  of  violating  subsection  (2)  of  this  section  shall  also 
be  required  to  make  restitution  to  the  law  enforcement  agency  or  owner 
aggrieved  thereby. 

(6)  The  provisions  of  this  section  shall  not  apply  to  the  lawful  practice  of 
veterinary  medicine. 

SOURCES:  Laws,  2003,  ch.  498,  §  1;  Laws,  2011,  ch.  536,  §  9,  eff  from  and  after 
passage  (approved  Apr.  26,  2011.) 

Amendment  Notes  —  The  2011  amendment  added  (4)  and  redesignated  the 
remaining  subsections  accordingly. 

CHAPTER  43 

Racketeer  Influenced  and  Corrupt  Organization  Act  (RICO) 

Sec. 

97-43-3.  Definitions. 
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§  97-43-3.  Definitions. 

The  following  terms  shall  have  the  meanings  ascribed  to  them  herein 
unless  the  context  requires  otherwise: 

(a)  "Racketeering  activity"  means  to  commit,  to  attempt  to  commit,  to 
conspire  to  commit,  or  to  solicit,  coerce  or  intimidate  another  person  to 
commit  any  crime  which  is  chargeable  under  the  following  provisions  of  the 
Mississippi  Code  of  1972: 

(1)  Section  97-19-71,  which  relates  to  fraud  in  connection  with  any 
state  or  federally  funded  assistance  programs. 

(2)  Section  75-71-735,  which  relates  to  violations  of  the  Mississippi 
Securities  Act. 

(3)  Sections  45-13-105,  45-13-109,  97-37-23  and  97-37-25,  which 
relate  to  unlawful  possession,  use  and  transportation  of  explosives. 

(4)  Sections  97-3-19  and  97-3-21,  which  relate  to  murder. 

(5)  Section  97-3-7(2),  which  relates  to  aggravated  assaults. 

(6)  Section  97-3-53,  which  relates  to  kidnapping. 

(7)  Sections  97-3-73  through  97-3-83,  which  relate  to  robbery 

(8)  Sections  97-17-19  through  97-17-37,  which  relate  to  burglary. 

(9)  Sections  97-17-1  through  97-17-13,  which  relate  to  arson. 

(10)  Sections  97-29-49  and  97-29-51,  which  relate  to  prostitution. 

(11)  Sections  97-5-5  and  97-5-31  through  97-5-37,  which  relate  to  the 
exploitation  of  children  and  enticing  children  for  concealment,  prostitution 
or  marriage. 

(12)  Section  41-29-139,  which  relates  to  violations  of  the  Uniform 
Controlled  Substances  Law;  provided,  however,  that  in  order  to  be 
classified  as  "racketeering  activity,"  such  offense  must  be  punishable  by 
imprisonment  for  more  than  one  (1)  year. 

(13)  Sections  97-21-1  through  97-21-63,  which  relate  to  forgery  and 
counterfeiting. 

(14)  Sections  97-9-1  through  97-9-77,  which  relate  to  offenses  affect- 
ing administration  of  justice. 

(15)  Sections  97-33-1  through  97-33-49,  which  relate  to  gambling  and 
lotteries. 

(16)  Section  97-3-54  et  seq.,  which  relate  to  human  trafficking. 

(b)  "Unlawful  debt"  means  money  or  any  other  thing  of  value  constitut- 
ing principal  or  interest  of  a  debt  which  is  legally  unenforceable,  in  whole  or 
in  part,  because  the  debt  was  incurred  or  contracted  in  gambling  activity  in 
violation  of  state  law  or  in  the  business  of  lending  money  at  a  rate  usurious 
under  state  law,  where  the  usurious  rate  is  at  least  twice  the  enforceable 
rate. 

(c)  "Enterprise"  means  any  individual,  sole  proprietorship,  partnership, 
corporation,  union  or  other  legal  entity,  or  any  association  or  group  of 
individuals  associated  in  fact  although  not  a  legal  entity.  It  includes  illicit  as 
well  as  licit  enterprises  and  governmental,  as  well  as  other,  entities. 

(d)  "Pattern  of  racketeering  activity"  means  engaging  in  at  least  two  (2) 
incidents  of  racketeering  conduct  that  have  the  same  or  similar  intents. 
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results,  accomplices,  victims,  or  methods  of  commission  or  otherwise  are 
interrelated  by  distinguishing  characteristics  and  are  not  isolated  incidents, 
provided  at  least  one  (1)  of  such  incidents  occurred  after  the  effective  date  of 
this  chapter  and  that  the  last  of  such  incidents  occurred  within  five  (5)  years 
after  a  prior  incident  of  racketeering  conduct. 

SOURCES:  Laws,  1984,  ch.  433,  §  2;  Laws,  1985,  ch.  321;  reenacted.  Laws,  1986, 
ch.  461,  §  2;  Laws,  2013,  ch.  543,  §  13,  eff  from  and  after  July  1,  2013. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  t5^ographical  error  in  a  statutory  reference  at  the  beginning  of  (a)(16)  by 
substituting  "Section  97-3-54  et  seq."  for  "Sections  97-3-54  et  seq."  The  Joint  Committee 
ratified  the  correction  at  its  August  1,  2013,  meeting. 

Amendment  Notes  —  The  2013  amendment  deleted  "and  97-29-53"  preceding 
"which  relate  to  prostitution"  in  (a)(10);  added  (a)(16);  and  made  a  minor  stylistic 
change. 

§  97-43-11.    Seizure  and  forfeiture  of  property;  procedures. 

Editor's  Note  —  Section  27-3-4  provides  that  the  terms  "'Mississippi  State  Tax 
Commission,'  'State  Tax  Commission,'  'Tax  Commission'  and  'commission'  appearing  in 
the  laws  of  this  state  in  connection  with  the  performance  of  the  duties  and  functions  by 
the  Mississippi  State  Tax  Commission,  the  State  Tax  Commission  or  Tax  Commission 
shall  mean  the  Department  of  Revenue." 

CHAPTER  45 
Computer  Crimes  and  Identity  Theft 

Sec. 

97-45-3.  Computer  fraud;  penalties. 

97-45-33.         Online  impersonation;  penalties. 

§  97-45-3.    Computer  fraud;  penalties. 

(1)  Computer  fraud  is  the  accessing  or  causing  to  be  accessed  of  any 
computer,  computer  system,  computer  network  or  any  part  thereof  v^ith  the 
intent  to: 

(a)  Defraud; 

(b)  Obtain  money,  property  or  services  by  means  of  false  or  fraudulent 
conduct,  practices  or  representations;  or  through  the  false  or  fraudulent 
alteration,  deletion  or  insertion  of  programs  or  data;  or 

(c)  Insert  or  attach  or  knowingly  create  the  opportunity  for  an  unknow- 
ing and  unwanted  insertion  or  attachment  of  a  set  of  instructions  or  a 
computer  program  into  a  computer  program,  computer,  computer  system,  or 
computer  network,  that  is  intended  to  acquire,  alter,  damage,  delete, 
disrupt,  or  destroy  property  or  otherwise  use  the  services  of  a  computer 
program,  computer,  computer  system  or  computer  network. 

(2)  Whoever  commits  the  offense  of  computer  fraud  shall  be  punished, 
upon  conviction,  by  a  fine  of  not  more  than  One  Thousand  Dollars  ($1,000.00), 
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or  by  imprisonment  for  not  more  than  six  (6)  months,  or  by  both  such  fine  and 
imprisonment.  However,  when  the  damage  or  loss  or  attempted  damage  or  loss 
amounts  to  a  value  of  Five  Hundred  Dollars  ($500.00)  or  more,  the  offender 
may  be  punished,  upon  conviction,  by  a  fine  of  not  more  than  Ten  Thousand 
Dollars  ($10,000.00)  or  by  imprisonment  for  not  more  than  five  (5)  years,  or  by 
both  such  fine  and  imprisonment. 

(3)  The  definition  of  the  term  "computer  network"  includes  the  Internet, 
as  defined  in  Section  230  of  Title  II  of  the  Communications  Act  of  1934, 
Chapter  652,  110  Stat.  137,  codified  at  47  USCS  230. 

SOURCES:  Laws,  1985,  ch.  319,  §  2;  Laws,  2003,  ch.  562,  §  5;  Laws,  2013,  ch.  367, 
§  1,  eff  from  and  after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  added  (3). 

Federal  Aspects  —  Section  230,  Title  II,  Communications  Act  of  1934,  See  47  USCS 
§  230. 

§  97-45-33.    Online  impersonation;  penalties. 

(1)  Noth withstanding  any  other  provision  of  law,  any  person  who  know- 
ingly and  without  consent  impersonates  another  actual  person  through  or  on 
an  Internet  website  or  by  other  electronic  means  for  purposes  of  harming, 
intimidating,  threatening  or  defrauding  another  person  is  guilty  of  a  misde- 
meanor. 

(2)  For  purposes  of  this  section,  an  impersonation  is  credible  if  another 
person  would  reasonably  believe,  or  did  reasonably  believe,  that  the  defendant 
was  or  is  the  person  who  was  impersonated. 

(3)  For  purposes  of  this  section,  "electronic  means"  shall  include  opening 
an  email  account  or  an  account  or  profile  on  a  social  networking  Internet 
website  in  another  person's  name. 

(4)  A  violation  of  this  section  is  punishable  by  a  fine  of  not  less  than  Two 
Hundred  Fifty  Dollars  ($250.00)  and  not  exceeding  One  Thousand  Dollars 
($1,000.00)  or  by  imprisonment  for  not  less  than  ten  (10)  days  and  not  more 
than  one  (1)  year,  or  both. 

(5)  This  section  shall  not  preclude  prosecution  under  any  other  provision 
of  law  and  shall  be  considered  supplemental  thereto. 

SOURCES:  Laws,  2011,  ch.  340,  §  1,  eff  from  and  after  July  1,  2011. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 
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